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.3111tfFtPTT .I-II RIRo (PT.it).) )io1Vh t'i.l°.R°'lt9 

O(3/RO-9,f-]f 1nv .?.R°tl3 31o19.tUl k 'iI'l cdik-cj df1t, 3lh-Itd, 

3.frf 3çL.Jft,  1r-'* ,Tc1o1dk *l 1fIT 3T lfJT 1'i$P? 411 lTJi, 1F1f 3c-1Tc 

r 3-fl9r 41 aT 3Tr1fft t 3{IT rITJ 3[ 

jc  ¶Zff dj 

In pursuance to Board's Notification No. 26/2017-C.Ex.(N'l') 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri 
Commissioner , Central GST & Excise, Bhavnagar has been appointed 
for the purpose of passing orders in respect of appeals filed under 
Excise Act, 1944 and Section 85 of the Finance Act, 199l. 

/f3f.!I y l-eff ,4,J 

FEF 3T1l lRrf 

i- 3Jt)'ff{  tii:ht,it F 

dated 17. 10.217 read 
Charid rakant Valvi, 

as Appellate Authority 
Se::tion 35 of Cetitraf 

ir Bff t; 3fl11b.i-i 3l1F r. 

T 3TtFf 31T'-FFIT/ 't-k1'*d 3k d/ i'4I'1'd/ TT 31TJfff, /l3c'lzF .3ct-lic, i1c'/ t1'*-i, 11'1 / lli1TJ1 
/ TFthTl C,clkl 5[111f[ 51Tt T{ 3-lTf / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service 'Fax, Rajkot / Jamnagar / Ganidhidham 
31f1 & I '-4c11 /Narne & Address of the Appellants & Respondent :- 

M/s. Prime Decor, Survey No. 20/F/i, Near Engineer Office, Out side iedi Gate, Jamnagat 
361 001, 

 3fl f(31tfl71) f c çj   1fftff fff 3td fEF1 / 1ñf11Ur 
3-lT.1f q1  

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. - 

f-('lJ-1I lc"ch 3cYIc1 le-'*' T.!ct hflilC . 171Rf Il.tflThfUT ff [ft 3T1)T, 
3ftf 1944 1i tIRI 35B /f 9 RfF 3l1f, 199t1 

 3PT 51T- 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) J5ZUT dc-1o1 l BI1T1T Tt RTH11t I-1fJRT lc'b, 'Rf 3c'-Uc,"i lc'F 1f tfl 

TzlTfr 1 ¶f t , 2, 3ITL T, Ff11, t T1t ru) 1/ 
The special bench of Customs, Excise & Service Tax /\ppcllate Tribunal of West Iflock No. 2. 
R.K. Puram, New Delhi in all, matters relating to classification and valuation. 

(ii) 3'-l('l'l-d -ltac 1(a) ) ld11 dIL 31T11l't 3-Irticit 'l B}1t 3Tt1f flair 3F-1l 71 94 
c1Ictt 31t)tzf TfflcUI (+?c) lt tl19T I1)T t1t1SOjr, , 11'Pf sT-1l1t I-leFt 3-l1ll 

oo 4) JJ TfV 1 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
21i Floor, Bhaurnah Bhawan, Asarwa Ahiriedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) /ffz[ 3PlT 7lc' 
PET 86 - 3-[dlfJ 

:35B of CEA, 1944 



(iii) 3T11RT iiT T1 HIR-I 3-1f/r fR-cici 3c1-I, çcb (3T4'tf) ¶T, 2001, 
ii-i 6 f tTf EA-3 f'l k 1l11 i  fll olk-li fif(J I 

chJ-t \l if,J1 [f ,jjf 3ç1fft fFii, i itfi  c  f[i 3 cdIk4l dII b-tti 5 
lT1if 11 3f11 bf, 5 Pf1 T 50 d1 3-i1u 50 eHJ 3Tf [if: 

1,000/- 5,000/- 3Ticti 10,000/ i2LlI l! 1T lab c11 1[1 e1Uc-I cbI 111( 
fFI) Ff aTi1fl4, 3I'?RT U111TfUT dr 1ItsJI +lIh IR- tk t ITT ¶F14'f t11 

 IfT F lcb clRi iIl ifIfd 1(   drlkl tFi1T 3IIiIT iii1v I Tt1f11 1tE l3T Pk-lt'f, 
Rr W1T i Ioi xI ffT [tfiTd 3fti 1UT f ffff 1I I FTT 3Thf 

( 3- T) ffQ 3iT-P[ F 1-Hi 500/- -f'Ttf 1 1iiiit Pc'- T cho1I lT I! 

The appeal to the Appellate Tribunal shall he filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should he accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrai-  of branch of any nominatedpuliic sectoi-  bank of the place where the bench of any 
nominated public sector hank ol the place where the bench of the Tribunal is situated. 
Application marie for grant of stay shall lie accompanied by a fee of Rs. 500/-. 
3ii 2F i?IRI1R113Tt1F fPRT 3TeF, cicd 3l11tFfR, 1994 dil 1T1T 86(1) 3fi1d 

iJ-icl1I, 994, F f1 9(1) lt F-cf )PfTF(d CF S.T. -5 i tII r1i'I i fI 1  
i1T1 t5RI  F E1 31f 4i Jtd , TSiTE(r 111[ Tf if  c  (3[ - 

'ri4'r 4lT) 3?4 1t1 E Ei,J-i  H J-i 1Ti iiF fITtf ii 1TEl3 4) ii -r  ) ii -r 3  ç4dlftff 
JR-Il fiRT4T, EPIT 5 c'tllii 11 3Ri) f, 5 htf -P0 zff 50 c'll PV F 31TT 50 1T W 

?I dJRf: 1,000/- 5,000/- 3f1i 10,000/ - f Ff leli f 
lfI t1I bc--1t ibT 1-Tiid[, Tfl4ffgt 3t9yR  o-JlIl1ul f  lThR-zrf 

dTif 1) 1FT1f 111 \l14h1l1i 154 4' 1' tPTff 'ii) I41iId i4t  14RT t~lT olloll TI15L I 
l4-c. 11lldI, 11 f3 1i1Tfi1TTfliVT MRT1L1 0TcI flTf1 I 

TttJlrI 3{11 (f 3iTf) lt ftT i1[ti flu-I 500/- "-l' PT P1F le-qi T ctR-o-H T[ I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in civacli-uplicate  in Form S.T.5 as prescribed under Rule 9(11  of the 
Service Tax Rules, 1991, and Shall be accompanied by a copy of the order appealed against 
(one of which shall be certitied copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service mx & interest demanded & penalty levied is more 
than five lakhs bLit not exceeding Rs. Fiky Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded iS penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Reoistrar of the bench of nominated Public 
Sector Bank of the place where the bench of Trirmal is situated. / Application made tor 
grant of stay si-jail be accompanied by a fee of Rs.500/ -- 

)lcd 3l1fITJf, 1901 if  t-ThiT 86 3xIt-fl1T3 (2) i.ti (2A) 3dJ 31f, [II4F 

iJ-lcli)), 1994, 'a-1 9(2) LI 9(2A) 41 dR[ fiiS/1)41f tPT S.T.-7 41 i  SF; Fff-f 

3iI-l4cI, boa41T TPT1?, tn-d 3PiI1T 3ThTPTF (3l-flri), 44'rtf SPITl 5n-I-  lcll,ti tnl41T 311T 41 crfEtlT 

Ef (3r /f i  If ctRffi -f i41f d1fV) 31) 3TFRFd c4TU -fI4 3lTZ[F 3{T 30Tf 

4's1ai tpir itFPT/ llcflO, lIT 31c9/j1 .4 4icel 5f 411 lH1i-iT c1 FTi1 lIt 1II 41) ITIt 31Tf itr 

f) RI 4 ft eTiT IT1 /P I / 
The appeal Linder sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 0 (2) & 9(2A) of the Service Tax Rules, 1994 an.d 
shall be accompanied by a copy of oi-der of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appral before the Appellate Tribunal. 

1'TSIT EF13, 0ia1 3n'-lft fF0V Tnt 1411. Sft)1S) fl14ITOT (TIT) 41 41t 3Tt?l1.t1 41 i1TR1 

qgrpt 3Tf1frt 1914 EIT hl1.T 351TEF 41 3{diIR, I rc1Pl 3T)PT, 1994 41 1111.T 83 41 

3ldf'IR Ttnnb 411 11) clint 41i iT 4, iiTf 3{R1f 511 ti1t 3T4114111 tIl1lIUi I 3ft411 Ff IJI ic'-llnt 
44 4I4 41 10 tlIF (10%), '44 H1T IRI 31154191 IIll),d 4, 'lT 0IJH1'rtl, '4t 4151151  

ffIT)~,çI , lIT lTft115[ hRii 31111, 1RE fIt 19 1.111141 Itfilt/IP 3I1T )41 '4121 T 3Tel1191 ?I 1Tf1 

-I'LL 94 1HTh4T 9'1 I 

41s4txi 30 SF11 1151 94511191 41 3f9121d "i91T )111T dli.' Sc'-"h" 94 f1J15T Iff94l51 4 
(i) C1[IT Ii 41 39119491 1hJ1 

(ii) Tf5TF 411511 ii)94 iñ T1 iT591 99941 

(iii) 94ftSl J9f 115151151151941 F )94i15T 6 41 s-ia94p 41u 
- i[i91 91g )Sf1 911 191511 41 tllcltliR 1dtnr (m 2) 3i?TR 2014 41 31T1 94 fl91('f 3194El91 

41 Tl11115 L1.T111151 ftlJIo-1 3ff11 111 3919451 ct,'I SIFT 91 94ii 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1044 which is also macic applicable to Service Tax under Section 83 of the Finance Act, 1094, 
an. appeal against this order shall lie belore the Tribunal on payment of lO%  of the duty 
demandel where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, providled the amoi tnt of line-deposit  payable would be subject to a ceiling of Rs. 10 
Crones, 

Under Central Excise and Service Tax," Duty Demanded" shall include 
amoLint ceterrnnied cinder Section 11 D; 

r) aniount of crroueotis Cen,fat Credit taken; 
iii) arriount pa;,able under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply tp the stay 
application and appeals pending brfore any appellate authority prior to the commencement of 
the Finance (No.2) Act, 201-1. 

I 

(El) 

(i) 



(i) 

(C) ITRt 'H (c4iI( 'r 31Tt: 
Revision appIiation to Governmentof India: 

1 3TI1 cb) q9UT  oiIci a11d1ci') , $c'1I 1c'4' 31T, 1994 4 TT 
35EE  3TMf 3Tt ir  qTT°T 31Tf f[ J- ;4lel, 1i'-cl 

1flT, 'iitt )Y HId, o1 1r-ii000i, 1Tr lloll nfi / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Departmenl of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-i 10001, under Section 35EE of the CEA 19'14 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

cHk'i O1'4'IO1 '-1IJ , II ,1c1iIo1 J-IIc1 f1i ciI4IIo t 'J (6 
Zfl f 3J?T cljIo T ¶ d16 dj lkdk-frl Thr, zrr 1 

zi 1* qjj0 ir 1t 
4-fld-cl [l/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or Irorn one warehouse to another durrng the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii)  

5c4lC, ]c    (f*) J-flJ-Iç' , ?t ii ft  ii th ct1 1T t  

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable matenal used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) 3c1IC, Jç'-c, dIdjo- fo-fl Jf tjJf Zff ?J] d-flç  11RT[ I[ dj / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

ff 3c1I 3cI1 i t T!t *T?!  31 tf 
c1d 'HIo i4t dj 311  3Trr 31Ncl-d TT fT 31Rr (f 2), 

1998 4 TT 109 I'.I I1TT 41  çfl.'JJ 3f2 ii1a-1 tf  q ft:ç pr i/ 
Credit of any duty ailowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

,1)cfd 3lTT 41 1Ii l4 &.II EA-8 , 5fr c1 3c'Iclo1 fch (3Tt'1f) 1.lJ-1Ic1c, 
I 

31TT 1R c' 311f 3Jtf 3I1f t Wfff 'HeId 41 ITfVI fl1 
3cIIC, lct 31flr, 1944 1r .im 35-EE dc1 f*fr lb c  3l1Tf t 
TR-6 41' M1 c1do1 5T1 zJTfVI I 
The above appiication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central ixcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-€l Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under 
Major Head of Account. 

T01 31TT 1T fd-01  1IW[     3k1d clt TI1 'En1 I 
do-1 11T3[c*, flrr .iiv 

IWZ   't tFI 1000 -I 1 dIdo1 1ZJT ',flL 
The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Ks. 1000/- where the amount involved is more than 
Rupees One Lac. 

3flf c  d-Jç  3lTft T 11J ft ,1cIch -ie 31T fTf  ijf dIdk1, 31d 
C0 d1 fT 5IT9T i1i 1 I%T 4'i j  i1 
o1II1I1cb4.Ut ) 1.c1i  3Ttt ff klcb 3Th 1z1T lIdi I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant Iribunal or 
the one a_pphcation to the Central &ovt. As the case may be, is filled to avoid scriptoria work if 
excising Ks. 1 lakh fee of Rs. 100/- for each. 

c- 4iQ-Ik'I 1r-cb 31 1PT, 1975, i.it)l -I 3I9IT  3T1T iTh :Q1TT  3T1f cg) 

 tg frIftfr 6.50 iIr cIic'i l r-ct, è1 II IT 'EITfVI / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 
the Court Fee Act, 1975, as amended. 

1)d-II 1ccb, c-ç 1 3c.1t, 1c ,Ic1Icli4. 3{tfrf alII1lct- &UI (T f1?) 1k -Ucic'1), 1982 t 
3 TtiIflT dJd-  ci,? d-T cI1cI 2I 3 t Iso-I 3uiFfk:r ¶iT "ijcil / 

Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

 3i1 TfIXrr 4t 3PTtr dI1Q 16tIld c4L.1cb, Icd 3 o-Icflo1dd-1 1TITt 
3t1tIT f1TftZf www.cbec.gov.in  iit ?ii HiFf I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental weOsite www.cbec.gov.in  

(iv)  

(v)  

(vi)  

(D)  

(E)  

(F)  

(G)  
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::ORDER IN APPEAL::  

M/s Prime Decor, Survey No. 20 F/i, Near Engineer Office, Outside Bedi Gate, 

Jamnagar (hereinafter referred to as 'the appellant') is registered as service providers 

and holding Service Tax registration No. AAJFP7300BSDOO1 filed a present appeal 

against the Order in Original No. DC!JAM/R-444/2016-17 dated 13/14.02.2017 

(hereinafter referred to as the impugned order') passed by the Deputy Commissioner, 

Central Excise, Jamnagar (hereinafter referred to as 'the Lower Adjudicating 

Authority'. 

2. The facts of the case are that the appellant filed a refund claim of 

Rs. 2,02,596!- of Service Tax on account of retrospective exemptions granted to the 

Service Provided to the Government Department and local Authorities as provided in 

the Section 102 Finance Act, 1994 as amended vide Section 159 of the Finance Act, 

2016. The Refund claim was claimed under Notification No. 09/2016-ST. The claim 

pertains to Refund of Service Tax under Section 102 of the Finance Act, 1994 ( as 

enacted vide Section 159 of the Finance Act, 2016). On scrutiny of the refund claim by 

the proper officer, it was found that the appellant was required to submit following 

documents! information and they have not submitted the same. 

The copies of contract of relevant contracts! agreements with terms & 

conditions duly stamp duty paid, since the refund is to be granted only 

in respect of contracts entered prior to 01.03.2015 which is mandatory 

requirement. 

ii. Evidence of Service Tax payment in respect of Service provided to the 

Government organization for which refund claim filed. 

iii. Invoice! Bill raised by the appellant to the Government authority. 

iv. Detailed calculation sheet detailing contract-wise I Bill wise payments 

received and service tax thereon payable. They have merely submitted 

Service Tax payment Challans. 

v. Nothing is forthcoming from the records , whether the appellant has 

reversed CENVAT credit amount towards the services so exempted 

retrospectively. 

vi. The appellant has not mentioned specific service category under which 

they have provided service to the Government and now claimed as 

Refund. 

vii. The application Form-R in duplicate with pre-receipt. 

viii. R.A. & Final Bills raised by the Government Authority. 

3. The above observation culminated into issuance of Show Cause Notice 

No. V.44(18) 83 !Refund/2016-17 dated 22.12.2016 for rejection of refund claim of Rs. 

Rs. 2,02,596!- The said show cause notices was adjudicated by the proper 

adjudicating authority vide the impugned order, under which the Refund claim of Service 

Tax and interest totally amounting to Rs. 2,02,596!- was rejected, under Section 102 of 

the Finance Act, 1994 read with Section 11 B of the Central Excise Act, 1944 as made 

applicable to Service Tax matters under Section 83 of the Finance Act, 1994. 
Page 3 of 8 
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4. Being aggrieved by the impugned order, the appellant filed the present 

appeals, interalia, on the following grounds: 

(i) The appellant submitted that at the time filing of refund claim, they had enclosed Tender 

Acceptance Letter! Summery of Contract, Copies of Challans under which Service Tax 

has been paid. Copies of ST-3 Returns and Audit Reports etc.. Appellant has put effort to 

obtain necessary documents / information and Contract Agreement and requested 

Garrison Engineer to provide the said document vide letter dated lOu' January 2017, but 

the same could not be made available from Garrison Engineer. 

(ii) The appellant has also submitted that the adjudicating authority has not considered tender 

which were opened prior to 1.3.2015 and also not given any opportunity to provide any 

other sustainable documents for the same. 

(iii) The appellant has also submitted that adjudicating authority has overlooked the summary 

reflecting nature of work, date of work order, contract wise ledger, Books of Accounts and 

copy of Service Tax payment challans alongwith summary of all challan paid submitted 

with Refund application. 

(iv) The appellant has also submitted that "Works Contract' as defined in Section 65B(54) 

which read as "Works Contract" means a contract where in transfer of property in Goods 

involved in the execution of such contract is leviable to tax as sale of Goods and such 

contract is for the purpose of carrying out construction, erection, commissioning, 

installation, completion, fitting out, repair, maintenance, renovation, alteration of any 

movable or immovable property or for carrying out any other similar activity or a part 

thereof in relation to such property, as the transfer of property in Goods is involved said 

category of Service are taxed under "Works Contract". 

(v) The appellant further submitted that adjudicating authority has committed grave error in 

rejection of refund claim and the Order-in-Original is required to be set-aside and appeal 

may be allowed; 

5. . Opportunity of personal hearing in the matter was granted to the appellant 

on 16.02.2018 and 27.02.2018. Mr. Mehul Vora, authorized representative of the 

appellant appeared for personal hearing in the matter. He reiterated submission dated 

14.04.2017 submitted with the appeal and requested to allow the appeal. 

FINDINGS: 

6. I have carefully gone through the facts of the case, the impugned order 

and the submissions of the appellant in the memorandum of appeals. The limited issue 

to be decided in the present appeal is whether the appellant is entitled to the refund of 

Service Tax of Rs. 2,02,596/- claimed to have been paid towards the Service tax 

liabilities during the period from 01 .04.2015 to 29.02.2016 in respect of Service provided 

to the Government (Viz. Military Engineering Services- Garrison Engineer). 

() Page 4 of 8 
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7. I find that the lower adjudicating authority has rejected the refund claim, 

interalia, on the grounds that appellant has not declared any ground or provisions for 

filing the refund application. The appellant has submitted the refund claim under 

Notification No. 0912016-ST, dated 1st  March 2016, however the adjudicating authority 

has mentioned that amendment came into effect from 01.03.2016 and the refund 

application pertains to period prior to 01.03.2016 i.e. 01.04.2015 to 29.02.2016 and the 

appellant has failed to provide copies of the relevant contracts! agreements with 

terms & conditions which is a mandatory requirement. The adjudicating authority 

has also mentioned that the refund claim pertains to refund of Service Tax under 

Section 102 of the Finance Act, 1994 (as enacted vide Section 159 of the Finance Act, 

2016) and is required to be filed under the same provisions of law. The Order-In-

Original rejecting the refund claim also mentioned that the refund claim filed merely on 

the basis of Service Tax payment challans and tender acceptance letters, is not 

admissible. The adjudicating authority had also mentioned that there is no provision of 

claiming refund in interest paid on refund under the provisions of Section 102 or 

Notification No. 09/2016-ST. The refund claim was also rejected on the grounc that it 

was hit by bar of unjust enrichment. 

7.1. I find that the service related to various construction work and work 

contract, when provided to the Government, a local authority or to the Governmental 

authority were exempted under the mega exemption Notification No. 25/2012-ST, dated 

20.06.2012. The said exemption was withdrawn vide Notification No. 06/2015-ST, dated 

01 .03.2015. Section 102 was inserted to the Finance Act, 1994 by the Finance Bill, 

2016, which is reproduced at below. 

Section 102 (1) Notwithstanding anything contained in section 66B, no service tax 
shall be levied or collected during the period connnencing from the 1st day of April, 2015 and 
ending with the 29th day of February, 2016 (both days inclusive), in respect of taxable services 
provided to the Government, a local authority or a Governmental authority, by way of 
construction, erection, commissioning, installation, completion, fitting out, repair, maintenance, 
renovation or alteration of— 

(a) a civil structure or any other original works meant predominantly for use other than for 
commerce, industry or any other business or profession; 
(b,.) a structure meant predominantly for use as 
(1,) an educational establishment; 
('ii,) a clinical establishment; or 
(iii) an art or cultural establishment; 
(c) a residential complex predominantly meant for self-use or for the use of their employees 
or other persons specified in Explanation ito clause (44) of section 65B of the said Act, 

under a contract entered into before the 1st day of March, 2015 and on which 
appropriate stamp duty, where applicable, had been paid before that date. 
(2) Refund shall be made of all such service tax which has been collected but which would not 
have been so collected had sub-section (1) been in force at all the material times. 
(3) Notwithstanding anything contained in this Chapter, an application for the claim of refund 

of service tax shall be made within a period of six months from the date on which the Finance 
Bill, 2016 receives the assent of the President. 

7.2 Notification No. 25/2012-ST dated 20.06.2012 amended Notification No. 

09/2Oi6 dated 29 02 2016 wherein after entry No 12 entry 12 A was Inserted 
0 
I Page5of8 



-6 - 

According to the amendment exemption was granted w.e.f 01 .03.2016 to the services 

provided to the Government, a local authority or to a Government authority by way of 

construction, erection, commissioning, installation, completion, fitting out, repair, 

maintenance, renovation or alteration services provided under a contract which had  

been entered into prior to the 1st  March 2015  and on which appropriate stamp duty, 

wherever applicable, had been paid prior to such date. I find that refund claim filed by 

the appellant pertains to the period from 01.04.2015 to 29.02.2016 in respect of service 

provided to MES (Military Engineering Service), a Government authority under the 

above said category. Relevant entry in the Notification No. 09/2016-ST, clearly 

stipulates that amendment has been effected from 01 .03.2016 and not retrospectively.  

Hence, I find that lower adjudicating authority has correctly contended that refund claim, 

in the instant case, which pertains to period prior to 01.03.2016 is not admissible as the 

appellant has failed to submit any contract with respect to service provided to MES. 

7.3 I find that appellant has submitted R.A bills , tender acceptance letter 

issued by Military Engineering Service, Service Tax Challans, ST-3 Returns , Balance 

Sheeet, affidavit to that effect that they have recovered Service Tax amount from the 

Government Department and they will reimburse the same on receipt refund. Section 

102 of the Finance Act, 1994 clearly mandates for verification of the agreements 

which are very crucial for ascertaining nature of work, category of Service 

provided, date of agreement , whether the agreement is inclusive or exclusive of 

Service Tax etc. I find that the appellant has not submitted necessary documents and 

information required for ascertaining eligibility of the Service Tax refund claim. Appellant 

has not submitted copies of the agreements , proof of stamp duty , invoice issued under 

Rule 4A of the Service Tax Rules, 1994 which are mandatory requirement for taxable 

service providers etc. I find that lower adjudicating authority has correctly held that in 

absence of these documents and other relevant information, eligibility of the refund 

claim can not be decided. 

7.4 I find that appellant has not mentioned under which Notification, they have 

claimed abatement @ 30 % and they have not provided invoices under Rule 4 A of the  

Service Tax Rule 1994. Further, appellant, has failed to give proper quantification of 

refund amount claimed and also failed to justify that the amount was paid towards the 

service provided to the Government during the period from 01 .04.2015 to 29.02.2016 in 

respect of contract entered prior to 01.03.2015 in as much as no correlation details in 

respect of services charged and service tax paid thereon has been submitted. Further, 

the appellant has failed to provide any particulars gross income. 

7.5 I also find from the ST-3 returns for the relevant period, that in the instant 

case, the appellnat has provided taxable service and paid service tax under the 

category of works contracts service" , which does not fall under the ambit of Section 

102 of the Finance Act, 1994, hence refund claim is not admissible in light of the 
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enabling provisions. 

7.6 I find that appellant has not given separate calculation in respect of 

service tax paid and interest paid on delayed payment of refund. However, from the 

challans submitted, I find that the appellant had also claimed the refund of interest paid 

by them for delayed payment of service tax. There is no specific provision in Section 

102 of the Finance Act, 1994 or Notification No. 09/2016-ST for refund of interest paid 

on delayed payment of service tax. Hence, refund of interest is beyond the scope of the 

provisions of law. 

7.7 As regard, appellant's request to grant refund so that they can reimburse 

to the Government department, I find that there is no such provision in Section 11 B of 

the Central Excise Act,1944 to grant refund for passing on the same to the customers. 

The claimant has already passed on the burden of the service tax to the customer i.e. 

Government department. I find that lower adjudicating authority has correctly placed 

the case law of M/s Grasim md. (Chem. Divn) Vs CCE, Bhopal [ 2003(153) ELT 

694(Tri.LB)] which is applicable in the facts and circumstances of the present case. In 

this case the appellant — assessee had contended that the provisions of Section 11 B 

are not applicable in their case as they had already issued credit note to the buyer. 

Hon'ble Tribunal, while relying the decision in the case of Sangam Processors 

(Bhilware) Ltd Vs CCE [1994(71)ELT 989(Tri)] dismissed the appeal filed by the 

appellant-assessee. In appeal, Hon'ble Supreme Court vide order dated 18.08.2011 

in the case of M/s Grasim Industries Ltd [2011-TIOL-82-SC-CX] held as under: 

15. So far as the issuance of the credit note is concerned, the same was issued only 
on 07.08.1991 although the duty was paid on 19.07.1989 and, therefore, the credit note was 
issued after two years of the payment of the duty and the clearance of the goods. In this 
connection, Section 12 of the Central Excise Act becomes relevant which indicates that the 
party who is liable to pay excise duty on any goods, has to file the sales invoice and other 
documents relating to assessment at the time of clearance of the goods itself. Therefore, when 
at the time of clearance no such document was filed and what is sought to be relied upon is a 
document after two years, the same raises a doubt and can not be accepted as a reliable 
document. 

7.8 I find that in the instant case, the appellant has requested the refund 

claim, so that they can reimburse the same to the customer, which can be equated with 

issuance of credit notes. Therefore, the findings of the Hon'ble Supreme Court in the 

case of M/s Grasim Industries, supra, are squarely applicable in the facts and 

circumstances of the present case. Further, in the case of CCE, Madurai, Madurai Vs 

Vanithamani Chemicals Pvt Ltd [2009 (238) ELT 492 (Tn. Chennai)], Hon'ble tribunal 

has held that post clearance adjustments between assessee and its buyers not 

relevant in deciding eligibility of refund under Section IIB of Central Excise Act, 

1944- Bar of unjust enrichment applicable and refund to be deposited in 

Consumer Welfare Fund. Similar view has been expressed by Hon'ble CESTAT in 

case of M/s Ballarpur Industries Ltd [ 2005(184) E.L.T 67(Tri-Del.)]. Thus, even if the 

refund is found admissible on merits, the same is hit by the bar of unjust 

enrichment. 
j7 
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7.9 I find that appellant has not produced any evidence to prove that the 

amount of service tax claimed as refund was borne by them and has not been passed 

on to the customers or has not expensed out. Thus, the appellant has failed to prove 

that incidence of duty has not been passed on to any other person as required under 

Section 11 B of Central Excise Act 1944 read with Section 83 of the Finance Act, 1994 

for cl'aiming refund. 

7.10 I find that appellant has neither produced the mandatory documents 

including Contracts / agreement with terms & conditions nor produced any supporting 

documents from M/s Garisson Engineer's regarding documents not provided under 

Official Secret Act, 1923 

7.11 I find no force in the arguments put forth by the appellant in their appeal 

as they are neither supported by any legal documents or law. 

8 In view of the above discussion and findings I am of the opinion that the 

lower adjudicating authority has correctly rejected the refund claim under Section 102 of 

the Finance Act, 1994 read with Section 11 B of the Central Excise Act, 1944 as made 

applicable to service tax matters under Section 83 of the Finance Act, 1994. Hence, I do 

not find any reason to interfere with the same. 

9. In view of the above factual and legal position, I uphold the impugned order in 

toto and reject the appeal. 

S.?. 31c4,cl'i3ft ccIIU  c) d(  3P1rr r 1'.ii[ I(1 i-ij 

9.1. The appeal filed by the appellants stand disposed off in above terms. 

By Speed Post 
To, 

M/s Prime Decor, 

Survey No. 20 F/i, Near Engineer Office, 

Outside Bedi Gate, 

Jamnagar 

To, 

M/s .1ld-1 cb'1, 

,f 20 F/i 

 i'iitb 

- 't k ITt , 1Idio1dR 

  

Copy to:  

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 
3. The Additional Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 
4. The Deputy Commissioner, GST & Central Excise Division, Jamnagar. 
5.,,The Superintendent, Service Tax, AR-I Jamnagar. 

Guard File. 
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