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3l1ktt1-fI 1TEZIT Rt,/Ro o-.3t[. (91.1'f.) IjcF llo.lo.Ro?Lo N fTltf tr1i 5IL/ 3[lfib.fl 3TTPf U. 

o( /Ro9.fl. 'f. ~,rflc*, lE..Ro?l3 F 31[1ff1JT i, i1 tI,,-c'n10-d clelc)), 31TT3T, tfff 9cj 

3ct-lIc RTi ,1TR i*1 lf 31ZB I I°1l 411 -Th1R3, I2T 379ft' ç.4) )11i7iprj INSI 

/ 3Jt))f f3ijif 41 

fm 1n oiir . 

In pursuance to Board's Notification INn. 26/201 7-C.Ex.(N'l') dated I 7. 10.217 read 
with Board's Order No. 05/2017-ST dated 16.11. 2C17, Shri Chand i-akan t \!alvi, 
Commissioner , Central GST & Excise, Bhavnagar has been appointed as Appellate Authority 
for the purpose of passing orders in respect of appeals filed under Section 35 of Central 
Excise Act, 1944 and Section 85 of the Finance /\et, 1994. 

iT 3TtfT 3ITiI*d/ l"-1'td SIN-I"tcl/ 3'-lk-tFdI Ti.It, JfFlUcT, 110-cfiT 3c'1TiT 1/fFIN/ TP{U, f.jI'4 I lflTT 
/ 1T1P-TI li 39f1111U 5lT'1 ci 3lTf RfIl9: / 
Arising out of above mentioned 010 issued by Additional/Joint/Depuly/Assisiant 
Commissioner, Central Excise / Service Tax, Rajkol. I Jamnagar / Gandhidharn 

U 3Tfti & tf liT 9 Udi /Name & Address of the Appellants & Respondent :- 

M/s. Raj Brothers, 114, K. P. Shah House, Bedi Gate, Jamnagar 36! 001, 

Tf 31U(aF1tlr) Tl U1T ET ET17IU   li1lF ifTh41 if  3TF1T 1l1il44'f / tllk)Ptl1Jf 41 
31tTf ch 1dl II 
Any person aggrieved by this Order-in-Appeal may file ai i appeal to the appropriate authority 
in the following way. 

TlT 1cli ,?-f 3c-1-lI, 1c-ch I/U )CHC41,I 411i1)I iZITiT[11t0UU[ 41 tlt 3-F11tT, 4N2h{ 3cllti 1ifi& 
3fff1-T 1944 41f tITU 35B 41 3TlTiEf UU 141yT 3T1 fiT, 1994 411 I/RI 86 11; 

U 5PT 41T I[ - 
Appeal to Customs, Excise & Service Tax ippelIale Tribunal under Section 3511 of ChiN. 1941 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

iJUfIJT lc-4Ii-1 111 T1i-i1fiTTiT T-l-11 Uf 11f Rf5F, T1U 3i-I/Ef 1lF4 I/1T'FTFCI 3i'11)l'fl.f 
411 f1141r cfl, itt iT 2, 31R- 41 TJi-I, R1 411 1TR-11 1T1T/ I! 

The special bench of Custonis, Excise & Service 'lax Appellate Tribunal of West Block No. 2, 
R.K. Purani, New Delhi in all matters relating to classification and valuation. 

(ii) 4td T1U 1(a) i 1dfIT I'./ 3Tt41i EF SIN[I/L 113f T1I11 3R11li 1Th1f 1TFTt, /hllrT 
41ITiIR 3U-1114'lir oINlcbUf (fTh141) 411 t1iT &14)xr d)15P, , f111lxi snr Eci  35f11I/ 

II- 41) PT(h Il 

To the West regional bench of Customs, Excise & Servtce Tax Appellale Tribunal (CESTAT) at, 
2nd Floor, Bhauniah Bhawan, Asarwa Ahmeclabacl-380016 in case of appeals oilier Ihan as 
mentioned in para- 1(a) above 

(A) 

(i) 



( i) 

(iii) 3i'1TtPT ottI91  TTT f[I{f4  3T1 t[F5d ffQ tZF 3c1Ic le-  (3f1r) 1HIc1c1l, 2001, 
)fTTf 6 31ddi (ft111id F17 Tt tiLt-I  EA-3 flI c  1ff O-i1 PT1V I 1 

43T{ q u-j iy .g yni, ii qf - 4i T  4  oTi 3 ddikU T1T 5Tñrf, f-dr 5 
di  ?T[ 311 iJf,  5 11RJ tf PT 50 fLtf LiL dch 3111i 50 dIl 111 311 
1,000/- 4i, 5,000/- 31Fcff 10,000/- 431 11-id iaii iq- 4) r;f  \Hc1 tI tT1Ia 
143 431 PidiT, •t14ç1 3)11111131 ir41P1ThP5TLh1  c111 1Iili k 11RIb 111f-cIi 11 PT11 fh\l Ill- 

1f131 3F 4P1311 si[('I Tditf}331f 1(43 TLF1 44111 11}5PT 51111T iiTh1 1r1T   431 1l'Jlc-111, 
1(p 4ir 431111 1 1[ 311fT1 13111 114t1311 31C1511rf flTh43Tf0T 411 [I1iii IIQRT I 
(43 31f31) 3g  1/131 311 g31tf5[ 45 31Ff 500/- \-iQ 411 f114311fd hr-I) 131311 43'toii IdIi  I! 

l'he appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under fluk 6 i Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one \vhlclu at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated p iblic sector bank of the place where the bench of any 
nominated 1imblic sector bank of the )lace where the bench of the Tribunal is situated. 
Application made for grant of stay shall e accompanied by a fee of Rs .500/-. 
S1(8flRT rIRTt1'443PTI 43 11143 31/131, 131FF 31101131, 1094 41i 11111 86(1) 1 31dT1131 IlP111-11 

ic1lI11, 1994, l5 11P111 9(1) dEF 1011t.d 311131 S.T.-5 41 -lI  ti11/ 41 411 t 31/541f 
11131 (1141 311431 1(3 61/41 3311141 1(11 iuii t, 341411 11111 11131 41 j ç de-f c1/ (3f41 41 ic1 citr 31i111f1111 

'11/ 3U141Q] 3Thf 43J 4i 43J-i' 31 11331 31113 31141 Ig 1l 4lii  c J ,ulkl 1(11 11131 3fr1 I11TFZII - 
dPI 31FJ33T, 111115 c'Iiiii IT331T114331, 5 IIRfI31liTZIT 50 41TI3  dli 31314T 501311311113141 
31141414 1/ 44-131: 1,000/- 3T'lRT, 5,000/- 31141 3131111 10,000/- 31141 43! l41t4lftFl 1531[{ bfr-cb 1(11 1/111 
1k-Idol 83111 131 c-li lii 44113161, )11131 3111113?1/I ]TIIIEF13UUT 41t hisii 1(3 IbI4143uI1 41 
3131 41 f113ff1 t-1i 1111(11111141 f1/1 13 4131 dIki 1311411 'lFs1i1bd 41t t11-c1 ctclkl 14311 1lo-fl 31T14131  I 3141411 
43111 831 43didT31, 1(113 431 3-H 311431 41 )4111 4314131 ilI 14111411 31t111111/f 31TrITt41I3T1UT 4li iiii ¶41pç 4 
311111 31141111 (ft 311111) 1(3 '1111! 31[1(31 ,-r-qa1 1(7 11131 500/- ro chi 3Tr1 CI-II 41rr1 I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
'li-ibunal Shll be filed in cjuadrupl:catt in Form S.T.5 as prescribed Linder Rule 9(1] of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shall be certified copy) arid should be accompanied by a fees of Rs. 1000/-
where the amount of service fax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax 43 interest demanded & penalty levied is more 
than five lak hs but not e ceding Rs. Fifty Lakbs, Rs. 10,000/ - where the amount of service 
tax 43 interest. ufemanclecl 43 penalty levied is more than fifty Lakhs rupees, in the form of 
crossed hank draft in favour of tius Assistant Registrar of the bench of nominated Public 
Sector l3ank of the place i'here the beech of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

(1(cc1 3i1/11111Tl, 1994 411 31131 86 41i 311-0131331 (2) 1111 (2A) 41 3331431 c,, 1i 411 5Ff/ft 3141ff, 41311E14C 
111tPTn11411, 1994, b ¶1/iH 9(2) f 9(2A) 1(3 4fF 111044141 16131 S.T.-7 41 411 1311 111(311 111 33341 3141 
311844. 1(3ftlP 331114 1111345 31011i i-fP1'1131 (3141k-f), 1El3ftfR.T 3c111t hit-li 411111 t1T11-41 33141111 411 41141Z11 

 ft (3441 41 (143  5lfl tid1l14d 41/ft LII1Q) 31131 31F114 41111T \ 843 3ikl°t'd 3131111 3C1TZ13141, 

433111t 3311131 1113131/ 4P1R5t, 411 31411/71 odl1R1T41T44U1 41) 3Th1-44 4o( 43141 831 111141111 441 PT/f 3114111 411 
11111 -11- 31131 4131cido-f EIT31/ 14J11 I / 
'l'he appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For S'i'.7 as prescribed under Rule 0 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall he accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner aLitliorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service 'l'ax to file the appeal before the Appellate. Tribunal. 

1(1711 311383, 1(ic41171 3c1114 hlc-11i 111 $lctict;3 p11-1/xr llf41ps31oT (41ft) 41 s141 iix(141f 41 41 83ft1z1 
3311131 1114-43 311114118J-1 1944 1/i 3113rf 35t 41 31/411ra, i1 411 1kcl18 311f1141?111, 1994 411 0111 83 41 
3144131 4111431 rI/I 11-I c,lldl 4lr si4 4, if 3ii4 41 sil41 c11/f131 ull41pslirr 41 3111141 it14t trrrr 331)11/ 
blccl7/41TTI 831 51111 l5 10 1114131131 (10%), 13131 J-IIdt 1311 151411o31 f4111114c1 4, PT 131111111, f6l 851c'i 13131611 
1pj41ii 4, 831 fidldlol 111u11 oliF, 31111/f 141 ot 41 14141 15T541 141 13041 n41 r1113r 4-i 1111r c-i-i 
44131 31131 41 3111145 o31 41) 

1(3171 331114 111c-43 1371 1111144 l3 314fd14f "JIId1 111311 '1113 1114-43' 41 1114SF 1111111141 4 

(i) 011111 41 3Td7Jld 31511 
(ii) 41711(cf c'[JII 411 cil JI4 dIPS 11111 

(iv) 317151/1151311 47118-41 41 11173751 6 41 3fft 1/rI 18331 
- 3111141 714 141 gtu 01311 41 tlrcfpio-1 (43111-11 (1I/ 2) 31111111k1d1 2014 41 311431 41 114 143111 31t1131173 
51T1i1/71411 41 111ff 14713117-11°f 311ISF 31154 1371  3311141 1131 c-HdI ST/f 41/fl! 

For an appeal to be filed bd-foi-e the CESTAT, under Section 35F of the Central Excise At, 
1944 which is also unit-ide applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this ordler shall lie before the Tribunal on payment of 10% of the duty 
demanded vhei-e duty or diuty and penalty are in dlispute, or penally, where penalty alone.is in 
dispute, provided the ameunt of pre-deposit payable would be subject to a ceiling of Rs. '1 
Crores, 

Under Central Excise and Service Tax, °Duty Demanded" shall include 
i) amount determined tinder Section 11 D; 
u) atom tnt of emrormeous Cenvat Credit taken; 

,in) amount payable under Rule 6 of the Cenvat Credit Rules 
pro'mdledl further that the provisions of this Section shall not apply to the stay 

application and appeals pending before any appellate authority prior to the commencemert. of 
the finance (No.2) Act, 2(314. 



i I(ci i .&cI( i1 t1TUT 31T7if: 
Revision app1iation to Government of  India: 

311[ 1 TfltT'3f TT11iF1 t1 J-Uc1t 1, Zf 3c'1Ic, 1h 31 1RT1,  1994 4  ¶fRi 
35EE r TT.Ic1cb 3fl9r 3T[f4, T[  trTt9Vf 31Tf fr -inc, ii-i 
1TT, ) I ai  1?t- 110001, ct1 fr iI I I / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

fff cIoI 1Ic t, 1I 1cblo1 1 1Tf t 11r c1iIIl dI -II.dI 
tTT Zff 1:lFt 311  1T     §fllT dj 41 §TT dj  '-IIdI-IO 

d ?ff {RDT f -cO   fI3[ c4jo ff R  t ITI[ oi4i.i-IIrI 
djJ -1I/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or trorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii)  

io-ck 3c'lIc Tc R[cl) T1I 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) zr .jç-, i-l;: T dIdIoI ftr f0ii TIlT 1T1f T TTI J-HcI 1i4r 1Zff dIII I 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

c'-II1 ]ci dIdIo ft zrl1     3TflI1ZP[ ii 
Ttc1d d-{jo  c 33 ft3i d( r311r (T 2), 

1998 cl 1U 109 d  dI 31T 1d-lIB1  qT ZIT '[ TlT 1Q dllj lI 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act 1998. 

iY'1c1-d 3T[T ilt t i1i I EA-8 , T'I iIi tT -'-Ikol [1 (31r1r) f.iici'?1, 
2001, 9 3TdT ¶i1 1~ , i 3fl[ r {UJ r 3 3i I Hi4 rH1f I 
.3cd 31Tf d-Iei 31Tf 3P1'li 31TT 1 fI1T jçjdc-I I1T 'EIT1VI t 
cIC, fl 3T1T, 1944 41 TT 35-EE dd f1I1Ffr Irc1, T 31?JP~t 1TIFZf ift 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central txcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under 
Major Head of Account. 

UT 3flt r IT1 f-i1i1d t*T  3Tffl r  ET[tV I 
sjIj cd,,-I cbJ.I i T3F'tchJ-I tT200/fdIc1Ic1 fIZff 'jflI. 

f Lcji  IT i'T 'x1Ic,I t ifr 1000 -/ [ dIdIrI ¶Zf[ V I 
The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Ms. 1000/- where the amount involved is more than 
Rupees One Lac. 

ZI 3Tf RW 31Tft iff  {ITT ft 4cch "-Ic'1 3T1f fI1T fl iIF dIdI, .3'-1LtFT 
Il ri     1T q 3T 

o-k1I1ck,,ljI cI 1.4'  3Tttlf Z1J c,I,(? cbS) ijc 3TIT 1zn 'IIdI I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant I ribunal or 
the one application to the Central (jovt. As the case may be, is filled to avoid scriptoria work if 
excising Ms. 1 lakh fee of Rs. 100/- for each. 

I I el 1 i-cb 3T-T, 1975, aTTF-I r 3TfIR i 3T1f l. FTT 31T1 
¶tI*ftIT 6.50 F c-  I I el 1~S eldlI IT iIT1V I / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms ot 
the Court Fee Act,1975, as amended. 

(F) 1r -'.ii t .IcIIc  3TlZf o- II1lli(UI (rrr- 1-1) ¶T?r, 1982 it1ilr 

 3Tf FiIII.I ci J-j  I -I elI f 3 I ol 31T 1F 'I I cII I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

3t-4 31.f 4I1 '*'l 3Tf CIiel ol' t ITi111 cIY, flI-i 3 IotcIJ1 ffifPTft lIT 

3IT T1 www.cbec.gov.in  c1) I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental website www.cbec.gov.in  

(C) 

(1) 

(iv)  

(v)  

(vi)  

(D)  

(E)  

(G) 
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::ORDER IN APPEAL:: 

M/s Raj Brothers,114 K. P. Shah House, Bedi Gate, Jamnagar (hereinafter 

referred to as 'the appellant ') are registered as service providers and holding Service 

Tax registration No. ACDPM4915FSTOO1 filed a present appeal against the Order in 

Original No. DC/JAM/R-445/2016-17 dated 13/14.02.2017 (hereinafter referred to as 

'the impugned order') passed by the Deputy Commissioner, Central Excise, Jamnagar 

(hereinafter referred to as 'the Lower Adjudicating Authority'. 

2. The facts of the case are that the appellant filed a refund claim of Rs. 

3,63,527!- of Service Tax on account of retrospective exemptions granted to the 

Service Provided to the Government Department and local Authorities as provided in 

the Section 102 Finance Act, 1994 as amended vide Section 159 of the Finance Act, 

2016. The Refund claim was claimed under Notification No. 09/2016-ST. The claim 

pertains to Refund of Service Tax under Section 102 of the Finance Act, 1994 ( as 

enacted vide Section 159 of the Finance Act, 2016). On scrutiny of the refund claim by 

the proper officer, it was found that the appellant was required to submit following 

documents! information and they have not submitted the same. 

The copies of contract of relevant contracts! agreements with terms & 

conditions duly stamp duty paid, since the refund is to be granted only 

in respect of contracts entered prior to 01 .03.2015 which is mandatory 

requirement. 

ii. Evidence of Service Tax payment in respect of Service provided to the 

Government organization for which refund claim filed. 

iii. Invoice! Bill raised by the appellant to the Government authority. 

iv. Detailed calculation sheet detailing contract-wise! Bill wise payments 

received and service tax thereon payable. They have merely submitted 

Service Tax payment Challans. 

v. Nothing is forthcoming from the records whether the appellant has 

reversed CENVAT credit amount towards the services so exempted 

retrospectively. 

vi. The appellant has not mentioned specific service category under which 

they have provided service to the Government and now claimed as 

Refund. 

3. The above observation culminated into issuance of Show Cause Notice 

No. V.44(18)84/Refund/2016-17 dated 22.12.2016 for rejection of refund claim.. The 

said show cause notices was adjudicated by the proper adjudicating authority vide the 

impugned order, under which the Refund claim of Service Tax and interest totally 

amounting to Rs. 3,63,527/- was rejected. 

Page 3 of 10 
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FINDINGS: 

6. I have carefully gone through the facts of the case, the impugned order 

and the submissions of the appellant in the memorandum of appeals. The limited issue 

to be decided in the present appeal is whether the appellant is entitled to the refund of 

Service Tax of Rs. 3,63,527/- claimed to have been paid towards the Service tax 

liabilities during the period from 01.04.2015 to 29.02.2016 in respect of Service provided 

to the Military Engineering Services. 

7. I find that the lower adjudicating authority has rejected the refund claim, 

interalia, on the grounds that appellant has not declared any ground or provisions for 

filing the refund application. The appellant has submitted the refund claim under 

Notification No. 09/2016-SI, dated 1st  March 2016, however the adjudicating authority 

has mentioned that amendment came into effect from 01.03.2016 and the refund 

application pertains to period prior to 01 .03.2016 i.e. 01 .04.2015 to 29.02.2016 and the 

appellant has failed to provide copies of the relevant contracts! agreernents with 

ternis & conditions which is a mandatory requirement. The adjudicating authority 

has also mentioned that the refund claim pertains to refund of Service Tax under 

Section 102 of the Finance Act, 1994 (as enacted vide Section 159 of the Finance Act, 

2016) and is required to be filed under the same provisions of law. The Order-In-

Original rejecting the refund claim also mentioned that the refund claim filed merely on  

the basis of Service Tax payment challans and tender acceptance letters, is not 

admissible. The adjudicating authority had also mentioned that there is no provision of 

claiming refund in interest paid on refund under the provisions of Section 102 or 

Notification No. 09/2016-ST. The refund claim was also rejected on the ground that it 

was hit by bar of unlust enrichment.  

7.1. I find that the service related to various construction work and work 

contract, when provided to the Government, a local authority or to the Governmental 

authority were exempted under the mega exemption Notification No. 25/2012-SI, dated 

20.06.2012. The said exemption was withdrawn vide Notification No. 0612015-ST, dated 

01 .03.2015. Section 102 was inserted to the Finance Act, 1994 by the Finance Bill, 

2016, which is reproduced at below. 

Section 102 (1) Notwithstanding anything contained in section 66B, no service tax 
shall be levied or collected during the period comlnencingfron2 1/ic 1st day of April, 2015 and 
ending with the 29th c/dy of February, 2016 (both days inclusive,), in respect of taxable services 
j,rovided to the Governineni, a local authority or a Governmental authority, by way of 
construction, erection, commissioning, installation, completion, fitting out, repair, maintenance, 
renovation or alteration of— 

Page 5 of 10 



-6 - 

(a) a civil structure or any other original works meant predominantly for use other than for 
commerce, industry or any other business or profession; 
(b) a structure meant predominantly for use as — 
(i,) an educational establishment; 

a clinical establishment; or 
(ui,) an art or cultural establishment; 
(c) ci residential complex predominantly meant for self-use or for the use of their employees 
or other persons specIed in Explanation ito clause (44) of section 65B of the saidAct, 

under a contract entered into before the 1st day of March, 2015 and on which 
appropriate stamp duty, where applicable, had been paid before that date. 
(2) Ref-md shall be made of all such service tax which has been collected but which would not 
have been so collected had sub-section (1) been in force at all the material times. 
(3,) Notwithstanding anything contained in this Chapter, an application for the claim of refund 
of service tax shall be made within a period of six months from the date on which the Finance 
Bill, 2016 receives the assent of the President. 

7.2 Notification No. 25/2012-ST dated 20.06.2012 amended Notification No. 

09/2016 dated 29.02.2016, wherein after entry No. 12, entry 12 A was inserted. 

According to the amendment exemption was granted w.e.f 01.03.2016 to the services 

provided to the Government, a local authority or to a Government authority by way of 

constrLlction, erection, commissioning, installation, completion, fitting out, repair, 

maintenance, renovation or alteration services provided under a contract which had  

been entered into prior to the 1st  March 2015 and on which appropriate stamp duty, 

wherever applicable, had been paid prior to such date. I find that refund claim filed by 

the appellant pertains to the period from 01 .04.2015 to 29.02.2016 in respect of service 

provided to MES (Military Engineering Service), a Government authority under the 

above said category. Relevant entry in the Notification No. 09/2016-SI, clearly 

stipulates that amendment has been effected from 01 .03.2016 and not retrospectively.  

Hence, I find that lower adjudicating authority has correctly contended that refund claim, 

in the instant case, which pertains to period prior to 01 .03.2016 is not admissible as the 

appellant has failed to submit any contract with respect to service provided to MES. 

7.3 I find that appellant claimed Service Tax involved in respect of 09 contracts, out 

of which they have submitted tender acceptance letters of 06 contracts only. On 

perusal of the same, it is noticed that one contract No. CWE/AF/BHUJ/JAM/05 of 

2015-16 was accepted on 13.04.2015 which is not falling within the ambit of Section 

102 of the Finance Act, 1994. Further, they have failed to produce relevant 

agreements, all Final Bills and other relevant documents etc. to establish that the 

Service Tax, for which refund has been claimed, was paid in respect of services 

provided to the government authority, in respect of agreement / contract entered prior 

to 01 .03.2015. They have only submitted tender acceptance letters.. Section 102 of 

the Finance Act, 1994 clearly mandates for verification of the agreements which are 

very crucial for ascertaining nature of work, category of service provided, date of 

agreement, whether the agreement is inclusive or exclusive of Service Tax etc. 

Further, verification is not possible by the refund sanction authority in absence of any 

supporting documents as the appellant has not submitted any of the contracts / 

agreements with terms & conditions, invoices issued under Rule 4A of Service Tax 

Rules, 1994. Thus, I find that the appellant has not submitted all the documents which 
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are very crucial for deciding the eligibility of the refund claim. 

7.4 I also find that appellant has provided the services falling under the Service 

Category of "Works Contract Service". The appellant has submitted a calculation 

sheet showing quarter-wise gross amount, Service Tax payable, interest payable, 

relevant challan number under which the tax was paid etc. However, they have not 

mentioned how they have calculated Service Tax in as much as they have not given 

any detail of abatement / deduction claimed, net taxable value after abatement I 

deduction, and also they have not given invoices issued under Rule 4A of the Service 

Tax Rules, 1994. The calculation sheet does not contain invoice number and date 

which are very crucial for reconciliation. Further, the calculation sheet is for the 

taxable value and Service Tax payable, as declared in ST-3 returns. In the calculation 

sheet, it is seen that all the taxable services have been rendered to the Government 

departments and the worksheet pertains to ST-3 return and no bifurcation in respect 

of present refund claim has been given. In absence of bifurcation of invoice wise 

services for which refund has been claimed, it is not possible to process the refund 

and ascertain the eligibility. Thus, the appellant has failed to give proper quantification 

of refund amount claimed and also failed to justify that the amount was paid towards 

the services provided to the government during the period 01.04.2015 to 29.02.2016 

in respect of contract entered prior to 01 .03.2015 in as much as no correlation details 

in respect of Service Tax charged and Service Tax paid thereon has been sumitted. 

7.5 I find that appellant has not provided details regarding their total gross income, 

abated value, date on which Service Tax became payable, actual date on which 

Service Tax and interest amount was paid. The appellant has claimed that they have 

paid Service Tax in respect of contracts prior to 01.03.2015. However, they have not 

submitted any evidence to that effect that the Service Tax so paid was in respect of the 

contracts prior to 01 .03.2015, and filed the refund claim merely on the basis of Service 

Tax payment challans and tender acceptance letters which I find insufficient to decide 

the admissibility of the refund claim. 

7.6 The provisions of Section 102 of the Finance Act, 1994 provide for refund of 

Service Tax paid in respect of services provided to the government under the specified 

categories i.e. construction, erection, commissioning, installation, completion, fitting 

Out, repair, maintenance, renovation or alteration for the purpose specified in the 

provisions. I find that in the instant case, the appellant has provided taxable service 

and paid Service Tax under the category of "Works Contract Service", which is not 

falling within the ambit of Section 102 of the Finance Act, 1994. Hence, the refund 

claim is not admissible in light of the enabling provisions. 

7.7 I find that the appellant has provided taxable service under the category of 

arlcs Contract Service" only and not under eligible service categories as discussed 
1) Page7of1O 
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sup ra. 

7.8 The appellant has not given separate calculation in respect of Service Tax paid 

and interest paid on delayed payment of refund. However, from the challans submitted, 

I find that the appellant had also claimed the refund of interest paid by them for delay 

payment of Service Tax. There is no specific provision in Section 102 of the Finance 

Act, 1994 or Notification No. 09/2016-ST for refund of interest paid on delayed 

payment of service tax. Hence, refund of interest is beyond the scope of the provisions 

of law. 

7.9 I find from the above discussion that refund claim lacks crucial / mandatory 

information and documents required to decide the eligibility of the refund claim and the 

said claim suffers several deficiencies , errors and omissions. Hence the refund claim 

is not admissible. 

7.10 . Once it is found that the refund is not arising on merits, it is not necessary 

to go into details, whether the refund is hit by the bar of unjust enrichment or otherwise, 

however, I find that appellant has not produced any document to establish that the 

amount of Service Tax, which is claimed as refund, has not been passed on to the 

customers or has not been expensed out. Further, the appellant has declared in the 

affidavit dated 11.11.2016 that "if the Service Tax department refund us the amount 

deposited by us, the amount so refunded will be remitted by us to MES department 

immediately after its receipt'. Thus, it is amply clear that the amount for which present 

refund claim has been filed has been recovered from the customer i.e. government 

department.  

7.11 As regards, appellant's request to grant refund so that they can reimburse 

to the Government department, I find that there is no such provision in Section 11 B of 

the Central Excise Act, 1944 to grant refund for passing on the same to the customers. 

The appellant has already passed on the burden of the service tax to the customer i.e. 

Government department. I find that lower adjudicating authority has correctly placed 

the case law of MIs Grasim md. (Chem. Divn) Vs CCE, flhopal [ 2003(153) ELI 

94(Tri.LB)] which is applicable in the facts and circumstances of the present case. In 

this case the appellant — assessee had contended that the provisions of Section ii B 

are not applicable in their case as they had already issued credit note to the buyer. 

Hon'ble Tribunal, while relying the decision in the case of Sangam Processors 

(Bhilware) Ltd Vs CCE [1994(71)ELT 989(Tri)] dismissed the appeal filed by the 

appellant-assessee. In appeal, Hon'ble Supreme Court vide order dated 18.08.2011 

in the case of M/s Grasim Industries Ltd [2011-TIOL-82-SC-CX] held as under: 

"15. So far as the issuance of the credit note is concerned, the same was issued only 
on 07.08.1991 although the duty was paid on 19.07.1989 and, therefore, the credit note was 
issued after two years of the payment of the duty and the clearance of the goods. In this 
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connection, Section 12 of the Central Excise Act becomes relevant which indicates that the 
party who is liable to pay excise duty on any goods, has to file the sales invoice and other 
documents relating to assessment at the time of clearance of the goods itself. Therefore, when 
at the time of clearance no such document was filed and what is sought to be relied upon is a 
document after two years, the same raises a doubt and can not be accepted as a reliable 
document. 

7.12 I find that in the instant case, the appellant has requested the refund 

claim, so that they can reimburse the same to the customer, which can be equated with 

issuance of credit notes. Therefore, the findings of the Hon'ble Supreme Court in the 

case of M/s Grasim Industries, supra, are squarely applicable in the facts and 

circumstances of the present case. Further, in the case of CCE, Madurai, Madurai Vs 

Vanithamani Chemicals Pvt Ltd [2009 (238) ELI 492 (Tn. Chennai) 1' Hon'ble tribunal 

has held that post clearance adjustments between assessee and its buyers not 

relevant in deciding eligibility of refund under Section 118 of Central Excise Act, 

1944- Bar of unjust enrichment applicable and refund to be deposited in 

Consumer Welfare Fund. Similar view has been expressed by Hon'ble CESTAT in 

case of M/s Ballarpur Industries Ltd [ 2005(184) E.L.T 67(Tri-Del.)]. Thus, even if the 

refund is found admissible on merits, the same is hit by the bar of unjust 

e ii rich ment. 

7.13 I find from the above discussion that appellant has failed to prove that 

incidence of duty has not been passed on to any other person as required under 

Section 11 B of Central Excise Act, 1 944. As discussed supra, the refund claim is not at 

all admissible on merits itself. Even if the refund claim is found to be admissible on 

merits, the appellant has failed to prove that incidence of duty has not been passed on 

to any other person as required under Section 11 B of Central Excise Act, 1944 

7.14 I find that appellant has neither produced the mandatory documents 

including Contracts I agreement with terms & conditions nor produced any supporting 

documents from M/s Garisson Engineer's regarding documents not provided under 

Official Secret Act, 1923. 

7.15 I find no force in the arguments put forth by the appellant in their appeal as 

they are neither supported by any legal documents or law. 

7.16 I also find from the ST-3 returns for the relevant period, that in the instant 

case, the claimant has provided taxable service and paid service tax under the category 

of "works contracts service" ,which does not fall under the ambit of Section 102 of the 

Finance Act, 1994, hence refund claim is not admissible in light of the enabling 

pro\/isions. 

0 
U In view of the above discussion and findings I am of the opinion that the 

lower adjudicating authority has correctly rejected the refund claim under Section 102 of 
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the Finance Act, 1994 read with Section 11 B of the Central Excise Act, 1944 as made 

applicable to service tax matters under Section 83 of the Finance Act, 1994. Hence, I do 

not find any reason to interfere with the same. 

9. In view of the above factual and legal position, I uphold the impugned order in 

toto and reject the appeal. 

S.. 3flIct,d3-ft c1Ri  41  3Tt?lT T ¶Y.RI .31, 1c*-d rl* 1rr ir i 

9.1. The appeal filed by the appellants stand disposed off in above terms. 

\ 'c 

By Speed Post 
To, 

M/s Raj Brothers, 114 K.P. Shah House, 

Bedi Gate, Jamnaçjar 361 001 

To, 
M/s '.ii 114 

d'k, ,i1IJ-1a1dk. 

 

 

   

Copy to:  

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 
3. The Additional Commissioner, GST & C.Ex, Rajkot Commissionerate, Rajkot. 
4. The Deputy Commissioner, GST & Central Excise Division, Jamnagar. 
5 ,<The Superintendent, Service Tax, AR-I Jamnagar. 

Guard File. 
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