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Passed by Shri Kumar Saritosh, Commissioner (Appeals), Rajkot 

3010 311W/T/ 'loved 3lratiptti j4pifrJ/ p(ptdb 31T11ow, 41wr1w a,-qpi ttipsa/ 41oo.e, Ttoe)o I .vta-ioavt / a Xt0lTRI cntnr a1wi 
31,/f 3lTktr sf3rto I 

Arising oat of above mentioned 010 tssued by Additional/JoinUDeputy/Assislanl Commissioner, Central Excise / Service Tax. 

Ra/cot / Jamnagar / Gandhidham 

Er MflfRt & Ilcii  6111 9T[ JE61 9ci1 /Name&Address of the Appellants & Respondent :- 

M/s. Shree Gurukurpa Construction Co., 209, Sambhav Complex 2nd Floor Near 

Satyam Party Plot Nana Maya Main Road ,Rajkot 

9w 3ln1r(304rpt) apriStos a$t  c04toyr (2-o1wltoo prr41c 34 ovewn st119twnrr / sntl0Fawrsa 34 5f31 sot/pr 11300 acT who, 4134 
Any person aggrieved by this Order-in-Appeat may file an appeal to the appropriate authority in the following way. 

34/3111 stow 3403430 rOtO apra; tie 3431190t 30)04130 iu,(41appvt 34 stlto 3cdhyr, 34w81ot ions llr'w 313434/faiR .1944 di 1413,1 350 41; 
31301R OW tow 3tFl(2ao, 1994 341 14Tit 86 34 to41,i -o1w1w*pr mary di SIT oo41-  - 

Appeal to Castoms, Excise & Service Tax Appellale Tribunal under Section 35B of CEA, 1944 / Under Section 86 of tile 
Finance Act, 1994 an appeal lies 10:- 

pot/wonT aio 34 111341/ osst34 41ot 340341w 3r4tPa( 0t-w tie 34eiopr 304111(35 v zrjItoprnp di 14134w ef(,  Jp- ww 34 
2, Mw. 34. rtow, o f/fey/f ap poip Il' 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Purarn, New Delhi in all 
matters relating to classification and valuation. 

(ii) iHdCr'l 'plto.41ai 1(a) 34 ioiv Rap 31'flt'i1, 34 3i1oT 11W Sf811 3n41W 341aor Stow, 3434Sf 4,-ItS 1tnTIT 14w p)at'h'l 305(041,45 mxlatlf/fwonr 
(l/fdic) di ntf/fn 3434v 4/f/fact, , ef4134'tar pro, epot1, mao 31511111 rywetapip- solc di di sn5('r ei41v 1 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali Bltawan, 
Axarwa Ahmedabad-380016 in case of appeals olher than as mentioned in para- 1(a) above 

(hi) 310341W oot1an191oprur 34 ITSiOP 3p411,a soi-oo ao41 34 4/v 41a34/ai ions sroatc (304151) totno,a34, 2001, 34 (61315r 6 34 diosiw )5idi34pr 1wn 
OO'S EA-3 141 1110 w4/341 34 E34 fIF3IT .vtot ettf/fi I yo34 34 war ow nI/f 34 ponr, poer j,-aps prow 4141  a/ia,  ,a(ftp di ella, 
went atat, 301'l31I, vIe 5 iow oi 3sf/f we,, 5 ePto nan apr 5Q  rater nati op 35119T 50 015 nan 34 3ff/lw 34  di spoOr: l,000/ 

snrlr 5,000/- n'141 3111(tT 10,000/- n41 Icr f41tnj'pfIo .vt ipoaF di nt/f oo ac/f (Sidiflyr stow apr stoo,o ow)/lw r4rp1tzr 
 345 ptrwr 34 'l49ta5'd' a,f2,tp-pjp 34 .-ee, 34 ('41r 1415 po/liSlopo /fs 34 dfap ,a,pr irrft oi1wo ewe catpt f/fat spot 1113445 I 

'lo ow tti stit9iar, 41w 341 sar sown 34 y'tapr TnP41v  myl 41411too 3141134145 snrlarlfhracTnr di nrretT fdicrr 34 I 3sf3TT  3lt34nr (y/ 34141/f 34 
ft/v srt/latraitr 34 poap 500/- er-in api (9p34tflyr rnw sell woi pta,, li 

The appeal to the Appeltale Tribunal shall be filed in quadruplicale in form EA-3 I as prescribed under Rule 6 of Cenlral 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.50001-, Rs.10,000/- where amount of duly demand/interest/penalty/refund is upto 5 Lac., 5 Lee 10 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of AnsI. Registrar of branch of any nominated public 
sector bank of the place where Ihe bench of any nom,nated public seclor bank of Use place where the bench of Ihe Tribunal 
is situated. Application made for grant of slay shall be accompanied by a fee of Rs. 500/- 

3r4041w narzrrfleyaour 41 p,eiw 3n 151, f2  311/ft/fan, 1994 4141 snot 86(1) 34 3043)51 p(wrac fltatvtvn34h, 1994, 34 tolaae, 9(1) 34 09-1 
(6130)05w all S.T.-5 34 art 'it/ft/fl 34 alIt sn n/f pr34 our 11mw 31ff/rI ale )41 3041w alIt ar/fr p 3tdi apf41 irrnp 34 34ppsap a/f 
(33134/few sri/f ootFlo f/tvf1, eTf41v) 3(105041 34 was/f spa, 14p  srI/f/f split, api p'larop 34t /íi3 ,eatl.,i di a.11at  3410  ptaprapp api 
srst1,arr, n-ia 5 ota aIr ot1 we,, 5 POTS nap an 50 evl par  ylpo 3iran 50 ,-,tpa ova 51 3p(/lpo 34 RI acxTtr. 1,000/- oval, 5,000/- 
ma/f stwntr 10,000/- ova) acr (ltdif1yr e,a,, stow di p-pia5 w/f 4/014/TI rrimc In 3nt13uif, itapft/pi 304114/ar mailItvov, 34 5tt434 34 
pptaaap sf614-at 34 Ha t (tailS 4/ 510415151Sf dv 34 45w esppr .5,41 f/laTfIIcST dlv atee mUt f/fan atto vntf41v  I rsrf/fpr yrwe or 31rdlo, 
41w di 000 orIon 34 plo, nrtf41v  mp 3441/Styr 314(11/fat ,a,attFlwpar di ntnoa1 )4154yr 34 I 3000 Mr/fr (d 341410) an 4/ti 3134135w-OW 41 
500/- nape apr 4/na)ftyr roIc .5011 lOot 34anr l 

The appeal under sub section (1) of Section 86 of the Finance Ad, 1994, 10 Ilte Appellate Tribunal Shell be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Setvice Tax Rules, 1994. and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accontpanied by a fees of Rs. 
1000/- wlaere the amount of setvice tax & ititerest demanded & penally levied of Rs. 5 Laklts or less, Rs.5000/- where the 
mour41 of service lax & interest demanded & penally levied is more than five lakhs but not exceeding Rs. Fifty La/ha, 

k1,'T R(4/Xit/5h, where lIsa amount of service tax & interest demanded & penalty levied is more titan fifty Lalths rupees, in the 
/ 's . 4erm'of,'nro'sed bank draft in favour of tite Assistant Registrar of the bench of tiowinated Public Sector Bank of the place 

/. /' wher'04e bprish of Tribunal is situated. / Application made for granl of stay shall be accompanied by a fee of Rs.500/-. 
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(I) 18TT 3t)8t1RTsT, 1994 8;1 Brn 8 8;r 3r-tm13l (2) o8; (2A) 8; 3Tyt8;r 6 8;t 3i(lyr, 8;arm eer8;f, 1994, 8; 9(2) o8; 9(2A) 8; r1rf )t8I'ri rvs S.T.-7 8;
tr T8;8;f O 3T18; 7tTrT 3TfsTw, 8;zzT -'trc ree M5trtT 3CCtrt (3t8;txr), 8;z8;sr '!rc sre hi trt) 3tt8r 8;1 rt18;sr'( ec'i1 (3518; 8; 035 g crxn(Siyr ls1f UTf8;T) 8;lt 3tlrtvi TIT 48kt: 311- yr 3f5r111 3vk4d, 835f(tsf 

i-e'c fF11/ 8;aTeyr, m 318;he8f -eirtt)8;eyru 8;f 3if8sT 58; e8; 113 8;tr 8; rtic  318;tr 8;f 5)h 111-151-8; 1hdST Bi / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST 7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 
to file the appeal before the Appellate Tribunal. 

(H) 8;TIT 1tn, 8;313 j-4i, 1l  OTI 8;6TmT 3t8;l1-3 ql)&fmser () 8; q 8; nzi8; 8; j-qr 5r, 3rmi 1944 8;t 
1- 35 8; 3t, TI 31y, 1994 1- 83 8; ai  TI 58; hhi 8;1 , 5TI 31r 8; 
ttr10a,;ui 8; 3rt8111r 35118; ris th-4r,, 1R35/ti 3511 si 8; 10 ol8;sryr (10%), re  Cht 0yr nrr ¶Har)~,, , sit 3tJ1iyrt, re Hitter ur8;turr 
IHui)ad , sit SPlytTyr tHsi1T TIlt, sisr8;)8; ir tiTIT 8; 31yr5)yr re f8; .,lhl ri0 318181111- zr STIlT 6311 3513 8; 31811-35 er 

i -9tc ltlsii 135 '1i'4'1 8; 3tei8;it"St111 ¶8;i  513 STe-i" 8; f8;liti ltrf*31 ' 
(i)  

(ii) 31ti HIT HIT sT I'irt 
(ar) *er8z ,,jvti (rtnc'it 8; 12uie 6 8; 3f51u( 
- silr* 5t5 0 t 1-ITIT 8; IITStttlsr )81-#ts (8;- 2) 311811 2014 8; 3111- 8; (Hell 314)181st TITIllsiT8'T 8; 11J41T )lTitlTtth11 
3551111 31311135 3118111 13 nit  nii 'I.Hl/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shalt include 
(i) amount determined under Section 11 D, 
(a) amount of erroneous Cenvat Credit taken 
(iii) artlount payable under Rule 6 of the Cenval Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

111111-1- 13 tsr8Yaivr 3tr8ssr 
Revision application to Government of India: 
31 318;1-T HIT 1-811-11131 0i12)lh ¶*35181T811-t 11151111) 8;, 83118 jcllsi 1-135 3115111-11, 1994 *1 131111 35EE 8; 115131 

p1*0, ttrer  t8haTui 31183Sf  18,-a sI,-ie, sr-u 1811isr, 184) s01te, 18lzrer 8lq itst, *0si 
trnii xti)83i / 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, 'lee,' Delhi-110001, under 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (I) of Sectiori-35B ibid: 

8; ¶8311 ianisini 8; mw* 8;, .,r1ri nisiertw ¶813* Siiei r11f (Heft aitsi) 8; trait 8; pr;rnini 8; 18ini sri  (Hell 3135 simei8; SIT 
)k31 )8;4f 135 51813 515 8; 11,18; 51813 15 rtlT5tJ.td 8; 51111w, sit (Hell 8; sit itPITsJT 8;  8; iesiur 8; HIsser, )81t4'r siuiitr1 siT 
(Heft Hers s  8; 8; 8; nirni,8 18/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or iii a 
warehouse 

see,) 8;, 3* tii;,-r 8; ery ¶813* i% Sf1 tIlt sit 1*5113 811 STill (11 / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of ott excisable material used in 
the manufacture of tIre goods which are exported to any country or territory outside India. 

3r'itrc, 1ltF 5111 tTl131w lt13 (81st 5111,-i 8; 51163, 5)'tnh SIT  ti;ini 111 ,'ilr'l 1*s11yr 1*0r stsrt (1i I 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

8; ,a,-aisni sr,  8; slsryttr 8; lIlt sift sizr4) 83113 Isit 3111)l*5tsir ow p81 (818135 111513113* 8; es-si 13 83 (1 3Thr 83 

3* 3sr13tt (*0w) 8; 11161111 (Herr 311181183131 (. 2), 1998 HIt nWT 109 8; sm )*5rer 811 83 1'I1*0 31-51ST sieisit1801 515 SIT eie. 8; 

oIler 181v sw  (13/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under tIre provisions of this Act or 
the Rules made there under such order is passed by tIre Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

3He31r 31118511 811 8; 3111311 '3113 511851 EA-8 8;, 181 HIt 88301 3,-'1Ini 1-135 (3118111) (*51311513*, 2001, 8; 1185111 9 87 3113871- )8;lll18ei (1, 

e14(1vi  11Th (11 8831's 3erg slc.si 31181)513111-, 1944 13 11311 35-EE 8; ,iyrt 18sr'ilITyr st,'si silt 3151-3511 8; lITIt/IT 87 i/Is 'er TR-6 411 ç/I5t 

811 siti18 1111831 / 
The above application shall be made iii duplicate in Form No. [A-S as specitied tinder Rule, 9 of Central Excise (Appeals) 
Rules, 2001 wittrirr 3 rrronths from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Malor Head of Account. 

tT3*1TUT 311831 8; 1T11 -ni0ThHrt 15118(18 1135 silt 31513511 HIt si83 vri)(1v I 
3511 1235 Cr51 11101 SIT 315* silt t 3* cHe 200/- sit 51113335 111mn 3551 HIIs utl11 +meisni s'mni nisi nest p83 8; ,,-slici yt 3* 

pq8; 1000 -I sir tisidlni 181st 3tW I 
The revision app(1ication shall be accompanied by a fee of Rs. 200/- where tire amount irrvolved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

stilT 511 311-HIT 8; 83 1131 *0sr't sit 51113*1 3* crelTer t,et ertsr 8; lIlt sresi sir 5135111. qs13yr s's * 18cm ,niunir l(18;i si irs's 8; 

/I11 v 118wTqHI.5i11*cm8;8;18135*0(*33*HIlsirnisiullteait 13035317I1113583111i151i1131-3531 51101SIT,1IdT I! 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to tIle Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakll fee of Re. 100/- for each. 

Sf5113180131 -Si5iir1S 51135 311181181335, 1975, 8; 31C1i111-I 8; 31513113 5-13-  31351- SIr 3551151 3111111 HIt 1113 513 (Hr8;01r 6.50 si's8 31 

StintS 1135 ft1He 55111 'lii 111(831 / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating euttrority stiall bear a court fee stamp 
of Ps. 6.50 as prescribed under Schedule-I inn terms of the Court Fee Act,1975, as amended. 

111311 11-1135, 85531151 3,-liT 1115517 11 *5111311 31411813 esttrtrl8;siTaT (siis( 11118;) l51sistruc11, 1982 8; ztl8;tyr rsmr 11111111351 1115-tell 511 

3381111TI '1,511 dl,) l*zt5* sf(1r 3(It 4) Feint 31Tsi1T1l'r 181511 'slit (11/ 
Attention is also invited to tIre rules covering these and other related matters contained in the Customs, Excise and Service 

Appellate Tribunal (Procedure) Rules, 1982. 

sie 3118118131 mllxsirlt sit 3118131 5111131 si5* * 5150131 5131351, ¶1111dd 3*1 ntI)niue crmtrrs/1 Hi lIlo, 314)11tTh11 111siarsi13 8sisilt 

w-ww.cbec.gov.in  s$t llst I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to tue higher appellate authority, tire appellant may 

refer to the Departmental website www.cbec.gov.in  

111835 8; 3jT38r 31513 
tl11wHIl-iio00i, HIt 

Ministry of Finance, 
Section 35EE of the 
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ORD[ER4APPEAL  

M/s. Shree Gurukrupa Construction Co., 209, 2 Floor, Sambhaav 

Complex, Near Satyam Party Plot, Above SBI Bank, Nana Maya Main Road, 

Rajkot (hereinafter referred to as "appellant") has filed below mentioned appeals 

against Orders-in-Original (hereinafter referred to as 'impugned orders") shown 

against each appeal, passed by the Assistant Commissioner, Service Tax Division, 

Rajkot (hereinafter referred to as "the lower adjudicating authority"). 

Sr. 

No. 

Appeal No. Description of service provided Govt. Authority Amount of 

Service Tax 

claimed to 

be refund 

(Rs.) 

1 2 3 4 5 

1 V2/205/RAJ/2017 Construction of 6 Work Shops & 

12 Theory Rooms at ITI, 

Dashrath, Vadodara 

EE, City R&B Div., 

Vadodara 

3,94,177/- 

2 V2/202/P.A]/2017 Construction of Electrical 

Department Building for AVPTI, 

Rajkot 

EE, R&B Div, Rajkot 8,19,708/- 

3 V2/204/RA]/2017 Construction of Computer 

Centre for AVPTI, Rajkot 

EE, R&B Div1  Rajkot 5,51,346/- 

4 V2/203/RAJ/2017 Construction of Marnlatdar 

Office Building, Sayla 

EE, R&B Div., 

Surendranagar 

1,48,989/- 

5 V2/201/RA]/2017 Construction of Taluka Court 

Building at Radhanpur 

EE, R&B Div., Patan 5,74,320/- 

2. The brief facts of the case are that the appellant, a service provider of 

construction services and works contract services to the Government, 

Government authorities and local government authorities, filed various refund 

claims in terms of Section 102 of the Finance Act, 1994 (hereinafter referred to 

as "the Act"), inserted vide Finance Act, 2016, in respect of service tax paid by 

them during the period from 01.04.2015 to 29.02.2016. However, SCNs were 

issued to the appellant proposing rejection of refund claim on the grounds 

narrated in the SCNs. The lower adjudicating authority has, vide impugned 

orders rejected refund claims on the following grounds: 

(i) Appellant has taken and utilized cenvat credit but no reversal under Rule 6(3) 

of Cenvat Credit Rules, 2004 has been made by them and they have also not 

produced any separate calculation/work-sheet for the cenvat credit; 

(ii) Appellant has not provided the required documents such as payment 

Page No. 3 of 9 
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particulars of service tax and interest, copy of invoices issued under Rule 4A, 

copy of GAR-7 challans indicating date of payment of service tax for particular 

work, work completion certificate etc.; 

(iii) RA Bills submitted by them were not signed by the service provider and the 

service receivers; 

(iv) Appellant did not file refund claims of Rs. 5,74,320/-, Rs. 8,19,708/-, Rs. 

1,48,989/-, Rs. 5,51,346/-, and Rs. 3,94,177/- within time limit prescribed under 

Section 102 of the Act; 

(v) Appellant has charged service tax from the service receivers and thus it is 

not established that they have not passed on the incidence of service tax to the 

service receiver or to any other person. 

3. The appellant, feeling aggrieved with the impugned orders, filed above 

five appeals, inter-alla, on the grounds that the impugned orders are non-

speaking orders inasmuch as the same failed to deal with the submissions made 

by appellant; that Section 102 inserted in the Act by Finance Bill, 2016 is a se1f-

contained code and there is no pre-condition of non-availment of cenvat credit or 

reversal of cenvat credit to claim refund; that the appellant had taken cenvat 

credit and utilized for payment of service tax when the project was taxable; that 

denial of refund on this ground is unlawful, being outside the scheme of Section 

102 of the Act and is also against the judgement of the Hon'ble Supreme Court 

in the case of Ashok Iron & Steel Fabricators reported as 2003 (156) ELT A212 

(SC) upholding the decision of Larger Bench of the Hon'ble CESTAT, New Delhi; 

that refund filed under Section 102 of the Act cannot be denied on this ground; 

that appellant had produced copy of invoices issued under Rule 4A of Service 

Tax Rules, 1994, Challans under which service tax was paid, also ST-3 returns 

showing payment of service tax during the relevant period and had also 

explained the details of calculation, however, refund was denied by the lower 

adjudicating authority without giving due consideration to any of the submissions 

made by the appellant and refund was denied on trivial and inconsequential 

grounds; that the lower adjudicating authority has not disputed the fact of 

service tax paid by the appellant on construction service provided to various 

Government authorities and the appellant has not recovered any amount of 

service tax paid on the said construction service; that the lower adjudicating 

authority acknowledged that amount claimed as refund is shown as sum 

receivable in the balance sheets of the appellant; that the defect memos 

returning the claims and SCNs were issued after expiry of six months' time limit 

Page No. 4 of 9 
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prescribed under Section 102 of the Act and hence, appellant could not have 

complied with the same before expiry of six months; that appellant relied on 

decision in the case of Balmer Lawrie & Co. Ltd. reported as 2015 (315) ELT 100 

(Tn. IKol.) wherein, it is held that claim re-filed after removal of defects cannot be 

rejected on the ground of time bar and original date when refund claim was filed 

for the first time rnLlst be reckoned as date of filing of refund. 

4. Personal hearing in the matter was attended to by Shri Vikas Mehta, 

Consultant, who reiterated the Grounds of Appeal and submitted that they have 

not collected service tax from service recipients or any other person; that they 

will submit additional submissions including all certificates relevant for the case. 

4.1 The appellant vide letter dated 02.05.2018 has, inter-a//a, submitted 

additional submissions as under: 

(i) The appellant had taken cenvat credit of Rs. 6,37,721/-; Rs. 25,442/- and 

Rs. 11,967/- on input services used for providing specified services in respect of 

projects as mentioned in impugned order No. (i) 62/ST/REF/2017 dated 

23.02.2017; (ii) 65/ST/REF/2017 dated 23.02.2017 and (iii) 66/ST/REF/2017 

dated 23.02.20 17 respectively at the time when projects were taxable. 

(ii) The appellant had already submitted certificates issued by the Chartered 

Accountant that they has not received any service tax from any other person for 

which refund has been claimed. The appellant also submitted certificates issued 

by the service recipients, which clearly stated that no service tax has been paid 

by the service recipients as under: 

(a) Certificate dated 19.04.20 18 issued by Executive Engineer, City (R&B) 

Division, Vadodara in respect of construction of 6 workshops and 12 

theory rooms for ITI at Dashrath, Vadodara; 

(b) Certificate No. AB Tender/1933 dated 10.04.2018 issued by Executive 

Engineer, Rajkot City (R&B) Division, Rajkot in respect of construction 

of computer centre for AVPTI, Rajkot; 

(c) Certificate No. AB Tender/1934 dated 10.04.2018 issued by Executive 

Engineer, Rajkot City (R&B) Division, Rajkot in respect of construction 

of Electrical Department Building for AVPTI, Rajkot. 

5. I have carefully gone through the facts of the case, impugned order, appeal 

filed by the appellant and written as well as oral submissions made by the 
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appellant. The issue to be decided is whether in the facts and circumstances of the 

present case, the impugned orders passed by the tower adjudicating authority 

rejecting refund claims fited by the appellant under Section 102 of the Finance Act, 

2016 are correct or not. 

6. I find that the tower adjudicating authority has rejected refund claims on the 

ground of non-submission of the retevant documents whereas the appellant had 

submitted copy of agreement/letter of award establishing that the services were 

provided to the Government authorities, copy of relevant R.A. Bitts, copy of GAR-7 

challans evidencing payment of service tax by the appellant, work-sheet 

estabtishing corretation of payment particulars of service tax for the work 

undertaken by the appellant, certificate of chartered accountant certifying that the 

incidence of service tax has not been passed on to the service receivers or to any 

other person, copy of audited balance sheet for FY 2015-16 showing amount as 

service tax 'receivable' in 'current assets', copy of ST-3 returns showing details of 

services provided and payment of service tax made during FY 2015-16, etc. Hence, 

I find that appellant had submitted the required and relevant documents along with 

their refund claims. 

7. I find that lower adjudicating authority has rejected refund claims filed by 

appellant also on the ground of time bar in terms of Section 102(3) of the Act. The 

appellant contended that the refund claims were filed by them in time as per 

Section 102(3) of the Act, however, defect memos returning the claims and SCNs 

were issued after expiry of six months time limit prescribed under Section 102(3) of 

the Act and hence, they could not have complied with the same before expiry of six 

months and that claims re-filed after removal of defects cannot be rejected on the 

ground of time bar as original date when refund claim was filed for the first time is 

required be reckoned as date of filing of refund. I find that impugned refund claims 

were initially filed by the appellant on 10.11.2016 and this is welt within time limit 

of six month stipulated under Section 102(3) of the Act and therefore, refund claims 

are not time barred. Hence, I set aside the impugned orders rejecting refund claims 

on the ground of time bar. 

8. I find that appellant has submitted copy 0 project-wise Certificates issued 

by Chartered Accountant certifying that appellant has not received service tax paid 

by them towards works contract/construction services from Government, 

Government authority or local government authority or from any person. The 
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appellant has also submitted copy of Audited Balance Sheet for FY 2015-16 

wherein service tax amount was accounted for in current assets as 'service tax 

receivable from revenue authorities'. This establishes that the incidence of service 

tax has not been passed on to any other person. The appellant has also submitted 

copy of Certificate dated 19.01.2018 issued by the Executive Engineer, City (R&B) 

Division, Vadodara (project: construction of 6 workshops and 12 theory rooms for 

ITT, Dashrath, Vadodara); Certificate dated 10.04.2018 issued by the Executive 

Engineer, Rajkot City (R&B) Division, Rajkot (project: construction of computer 

center with furniture for AVPTI, Rajkot) and Certificate dated 10.04.2018 issued by 

the Executive Engineer, Rajkot City (R&B) Division, Rajkot (project: construction of 

electrical department building for AVPTI, Rajkot) certifying that no service tax has 

been paid by them to the appellant, which prove their claim that incidence of 

service tax has been borne by the appellant and has not been passed on to the 

service receivers or to any other person. 

8.1 I find that service tax was axempted when contracts/letter of award for 

providing construction/works contract services provided to the Government 

authority had been entered into. The contract price was not revised/amended when 

exemption from payment of service tax was withdrawn. It is a fact that the 

appellant has not charged service tax in R.A. Bills issued to such Government 

authority. Hence, in view of these documentary evidences produced by the 

appellant, I find that appellant has successfully proved that they have not passed 

on the incidence of service tax to the service recipients or to any other person. 

Thus, I find that the refund claims are not hit by bar of unjust enrichment.
N 

9. The lower adjudicating authority has stated that the appellant has taken and 

utilized cenvat credit towards payment of service tax but no reversal under Rule 

6(3) of Cenvat Credit Rules, 2004 has been made by them whereas I find that ST-3 

returns for half-year ending September, 2015 and March, 2016 indicate that they 

have taken cenvat credit of Rs. 6,37,721/- (project: construction of computer centre 

at AVPTI, Rajkot); Rs. 25,442/- (project: construction of Taluka Court Building, 

Radhanpur) and Rs. 11,976/- (project: construction of 6 workshops and 12 theory 

rooms at ITT, Dashrath, Vadodara) - total Rs. 6,75,139/- in respect of service tax 

paid on the input services which were utilised towards providing works 

contract/construction service for three projects only out of five projects for which 

refund had been claimed. Appellant relied on the judgement of the Hon'ble 

Supreme Court in the case of Ashok Iron & Steel Fabricators reported as 2003 (156) 
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ELT A212 (SC) upholding the decision of Larger Bench of the Hon'ble CESTAT, New 

Delhi, wherein it has been held that when credit availed and utilised during the 

period when final products dutiable, credit was not required to be reversed when 

final product got exemption from duty subsequently. I find that issue in the referred 

case was whether credit availed and utilised under the Modvat Scheme during the 

period when the final products were dutiable was required to be reversed when 

subsequently the final product got exempted from duty. In the instant case, the 

service provided by the appellant to the Government was retrospectively exempted 

and hence appellant filed refund claim of service tax paid on service provided to the 

Government. Hence, ratio of the said judgment is not applicable directly in the 

instant case. 

10. I find that the appellant has availed cenvat credit on input services and the 

same was not reversed by the appellant and hence, refund of service tax without 

adjusting cenvat credit from the claimed amount would enrich the appellant 

unjustly. Hence, I hold that refund claim of Rs. 24,21,912/- is required to be 

restricted by P.s. 6,75,139/- i.e. amount of cenvat credit availed on the input 

services. 

11. The appellant has claimed refund of interest paid by them towards late 

payment of service tax leviable at the material time. Section 102(1) of the Act 

grants retrospective exemption in respect of taxable services provided to the 

Government, Government authority or a local government authority and Section 

102(2) of the Act very clearly states that refund shall be made of all such service 

tax which has been collected but which would not have been so collected had 

Section 102 (1) been in force at all material time. In the instant case, the appellant 

had not paid service tax on taxable services provided by them to various 

Government authorities within the time limit prescribed under Service Tax Rules, 

1994 and therefore they were liable to pay interest amount. The statutory 

provisions exempt levy of service tax retrospectively for the service tax paid but not 

interest paid on such tax. Hence, I hold that the appellant is not entitled for refund 

of interest under Section 102 of the Act. :ik J 

12. In view of above, I allow appeals for refund of service tax paid by the 

appellant with consequential relief restricting the refund by the amount of cenvat 

credit taken on input services but reject appeals for refund of interest paid due to 
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delayed payment of service tax having not been provided under Section 102 of the 

Act. 

  

1i  qcd 3fJ ct1 L1IJ 3L1ctd d IRTT ldl 

  

The appeals filed by the appellant are disposed off as above. 

By Regd. Post AD 
To, 

,\ 
L ____ 

- Td 

ll(3fEf) 

M/s.Shree Gurukrupa Construction Co., 
209, 2 Floor, Sambhaav Complex, 
Near Satyam Party Plot, 
Above SBI Bank, 
Nana Maya Main Road, Rajkot 

1t bl c.-cH ., 

Ro, 1-i1, -FFT chTcR1, 

dc'-1 T 1I1TT, 

II-1I T1[ , lilc. 

  

Copy for informationnLpecessa yactlon to:  

(1)The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 
Ahmedabad for favour of kind information. 
(2) The Commissioner, CGST & Central Excise Commissionerate, Rajkot 

(3) T,be  Assistant Commissioner, CGST & Central Excise Division-I, Rajkot. 
Guard file. 
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