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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above mentioned OIO issued by Additional/Join¥Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

dterdr & wiAad) 7 &1 vd gl /Name&Address of the Appellants & Respondent -

1. Shri Jagdish Machinery Store, Kashi Vishwanath Road, Opp : Telephone Exchange,
Jamnagar,
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Ceniral
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac.,, 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penaity levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appeliate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, "Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appeliate authority prior to the commencement of the Finance {(No.2) Act, 2014.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Depantment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delthi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse .or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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°Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appoinied under Sec.
109 of the Finance (No.2) Act, 1998.

I JMaeA & wiodl 999 §EA EA-8 #, o fr & Seuies e (o) e, 2001, % few 9 & si@dta Rfaise &,
5O BT F WU F 3 A F Fadd F SN ange | mmtwmmeraWMrﬁammzﬁrm
R [y & AT 3 e HURAEA, 1944 1 urw 35-EE ¥ A RUifE wew 1 sl & wmew & @R ov TR6 @ oy
e i FET wRel /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision appﬂcatlon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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In case, if the order covers various numbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.
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Altention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appeliate authority, the appellant may
refer to the Departmental website www.cbec.gov.in
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:: ORDER-IN-APPEAL ::

M/s. Jagdish Machinery Stores, Kashi Vishwanath Road‘, Opp. Telephone
Exchange, Jamnagar (hereinafter referred to as “appellant”) has filed appeal
against  Order-in-Original  No. DC/JAM/R—417/2016—17 dated 06.02.2017
(hereinafter referred to as “impugned order”) passed by the Deputy
Commissioner, Central Excise, Jamnagar (hereinafter referred to as “the lower

adjudicating authority”).

2. The brief facts of the case are that appellant, a service provider of
construction services and works contract services to Government authorities viz.
Military Engineer Service (hereinafter referred to as “the MES”), filed refund
claim of Rs. 24,37,328/- in terms of Section 102 of the Finance Act, 1994
(hereinafter referred to as “the Act”), inserted vide Finance Act, 2016, in respect
of service tax paid by them during the period from 01.04.2015 to 29.02.2016.
SCN was issued to the appellant proposing rejection of refund'claim on the
grounds narrated in the SCN. The lower adjudicating authority has, inter-alia,

vide impugned order rejected refund claim on the following grounds:

() Entry No. 12A of the Notification No. 9/2016-ST dated 01.03.2016 clearly
stipulates that the amendment shall come in to effect from 01.03.2016 and not
retrospectively i.e. from 01.04.2015 to 29.02.2016, as claimed by the appellant

and hence, no refund claim arisen at all.

(i)  Appellant has not provided the required documents such as agreements,

all final bills and other relevant documents to establish that the service tax was

paid in respect of services provided to the Government authority and to decide

eligibility of the refund claim. ° D
G
\‘, e

(iii)  The appellant had failed to provide proper quantification of refund claimed

and also failed to justify that the said amount was paid towards the services

provided to the Government authority.

(iv)  The appellant had not provided any evidence regarding service tax so paid

was in respect to contract prior to 01.03.2015.
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(v) Appellant has charged service tax from the service receivers and thus it is
not established that they have not passed on the incidence of service tax to the
service receiver or to any other person. The refund claim was hit by principles of

unjust enrichment.

3. Being aggrieved with the impugned order, the appellant has filed appeal,
inter-alia, stating that the impugned order has travelled beyond the scope of
SCN; that Section 102 inserted in the Act by Finance Bill, 2016 is a self-contained
code and there is no pre-condition of non-availment of cenvat credit or reversal
of cenvat credit to claim refund; that appellant had taken cenvat credit and
utilized for payment of service tax when the project was taxable; that denial of
refund on this ground is unlawful, being outside the scheme of Section 102 of
the Act and is also against the judgement of the Hon’ble Supreme Court in the
case of Ashok Iron & Steel Fabricators reported as 2003 (156) ELT A212 (SC)
upholding the decision of Larger Bench of the Hon'ble CESTAT, New Delhi; that
refund filed under Section 102 of the Act cannot be denied on this ground; that
the lower adjudicating authority has noted at Para 6(iv) of the impugned order
that the appellant had duly produced computation sheet giving complete
information about contact, value of contract, amount of service tax paid etc. and
hence, denial of refund on the ground of non-submission of such documents is

not justified.

4, Personal hearing in the matter was attended to by Shri Vikas Mehta,
Consultant, who reiterated the Grounds of Appeal and submitted, on query, that
incidence of service tax has been passed on the MES; that the documentary

evidences would be produced to show that service tax has been returned to the

service receiver.

Findings:
5. I have carefully gone through the facts of the case, the impugned order,

appeal memorandum filed by the appellant and written as well as oral
submissions made by the appellant. The issue to be decided is whether in the
facts and circumstances of the present case, the impugned order passed by the
lower adjudicating authority rejecting refund claim filed by the appellant under
Section 102 of the Finance Act, 2016 is legal and proper or not.

6. The lower adjudicating authority has rejected refund claims on the ground
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of non-submission of the relevant documents stating that the appellant had

submitted tender acceptance letters instead of relevant agreements/work
contracts awarded to them. I find that agreements/contracts made between the
appellant as service provider and the Government authority as service receiver is
important and the vital document to decide refund claim as Section 102(1)
grants retrospective exemption from payment of service tax on the specified
services provided to the Government, Government authority or local government
authority on conditions that the contract must have entered into on or before
1.3.2015; that claim should be filed within 6 months from enattment of Section
102 of the Act; if the claim fulfils the requirement of law. It is a fact that in
absence of the required documents, nature of work, category of services
provided, date of agreement, whether value was inclusive or exclusive of service
tax etc. cannot be ascertained and hence, eligibility or otherwise of refund claims

cannot be decided.

7. I find that the lower adjudicating authority has held in the impugned order
that the refund claim is hit by the bar of unjust enrichment. The appellant vide
letter dated 07.11.2016 had requested to grant refund of service tax so that they
can reimburse it to the Government authority i.e. MES which received tHe
services of the appellant. I find that appellant has not provided any cogent
documentary evidences to prove that the incidence of service tax has not been
passed on to service receiver. On the contrary, I find that appellant has already
recovered full service tax and hence, incidence of service tax has already been
passed on to the service receiver and the appellant has not remitted back the
service tax before filing of refund claim or even at the stage of preferring appeal
against the impugned order. Since the appellant has already passed on the

incidence/burden of the service tax to the service receiver. I find that the refund

( M\\;\A\, .
P

8. I am, therefore, of the considered view that the appellant has failed to

claim filed by the appellant is hit by bar of unjust enrichment.

prove that the incidence of service tax has not been passed on to any other
person, which is essentially required for sanction of refund under Section 11B,
read with Section 12B of Central Excise Act, 1944 and made applicable to the
service tax matters. Therefore, I find that appeal filed by the appellant fails on

doctrine of unjust enrichment also.
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9. In view of above, I uphold the impugned order and reject the appeal filed

by the appellant.
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10. The appeal filed by the appellant is disposed off as above.

(FAR FAI)
AT (3diea)
By Regd. Post AD
To,
M/s. Jagdish Machinery Stores, A, ST Al 'y,
Kashi Vishwanath Road, o Ry J=
Opp. Telephone Exchange, R Qaﬂmt '
Jamnagar eIl TFEd sl & HIH,
L SITHTI,

Copy for information and necessary action to:

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad for favour of kind information.

2) The Commissioner, CGST & Central Excise Commissionerate, Rajkot

3) ,The Assistant Commissioner, CGST & Central Excise Division, Jamnagar.
Guard file.
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