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37diel AL HEAT (Order-In-Appeal No.):

RAJ-EXCUS-000-APP-081-2018-19

FERT M RAE /5 05 2018 ST T 61 A / 14.05.2018
Date of Order: Date of issue:

Passed by Shri Gopi Nath, Additional Director General (Audit), Ahmedabad Zonal Unit,
Ahmedabad.

AT AT €/026-5.3.9]. (UA.EL) ReAih tu.to0t & WY Ug &1 T e 4.
°4/0%L-TH.EY. foAlh t€.99.20%0 & IETEROT A, A MW Ay, IW Ao Hifse, IgFeEE
Setel iee @1 facd JAPTA ooy HT GRIcs, FAT 3cure Yooh HAATH eopy HT T 39 &
e o AT S Irdiell & Feest A WY WA HET & 30T § Il WiRwl & w0 A e
fRar I B,

In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Gopi Nath, Additional Director
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appeliate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,

2D

[ N gaRT SRR S Fel HRW ¥ Florw: /
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

Fdfierdr & vfaaKy &1 AT vd gar /Name & Address of the Appellants & Respondent :-
1.M/s Royal Recycling Industries, Plot No. 347, GIDC Phase - II, Dared, Jamnagar ,

U AR ¥ AT FS AP AT TRH A 3TYFI IGHNT [ WSO & HqHET
TS SRR T Gehell §1/

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

W HIFA/ TASFd IRFA/ 3URFA! WETIF IFA, Feold 3cd1E Yoh/ AT, USThlE | STHAT

AT ok [ Fegld 3cq1g Yooh UG Jarhd AT ~Iamitesor & 9fd e, $eid e Yodh
HRFET 1944 1 oW 35B & T vd  faed wfOfwH, 1994 v awr 86 & T
fefafld swerg v o @ & 1

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

FART Aodiwd & Wealrua W AES WAT ek, Feald 3cuies ek Ud [ty el
FTREOT & 39y Wis, 3T sdlle o 2, 3R &. G, 75 oo, FF &I S Afge |/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

IRFT aRTBE 1(a) 3 Faw v del F 3ramEr 9w 7ol e WAT ok, FT I Yok o
@WW@W@W@W)&WWW,,@WN,W 919+ 37ETar
IEHSTATG - 3¢00%E Tl T S&AT AT |/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1{a) above




(i) e =aRfAET & @HeT Hdel Tedd L & AT Fead Icde Yok () fAammaen, 2001,
& T 6 & 3iddia @efRa fe o Joa EA-3 @Y OR ufdat & o5 fRar S iR | gt g
FH U FF Ue uld & Y, SIE0 30916 Ao S AT ,sq1e7 Y Al 3R ST IR-T FHEAT, FYT 5
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J9@ AT 3T FH, 5 T TYT JT 50 ol FUC OF I™AAT 5
1,000/~ F9, 5,000/~ T 374ar 10,000/~ FI& & HUIRT 7 ek
feh & A, Hetod el FIeRIer 7 @l & YR ot & ATH &

Tafoms &7 & d% o I Wisag §& gve ganT Far S AIRT | §9fa g @ STeTdrT

Rel

$F 1 30 AT A g TRT ol GO N FarReor B rar Rud ¥ | e 3
(¥ AEY) & 0 3mdea-u7 & WY 500/- T9C & IR ek ST e gen |/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of dutfy dern_and/mterest/fpenalty/refund is upto 5 Lac., 5 Lac to
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public sector bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -. _
IAeNT = & THET IUTA, Tacd I, 1994 H GRT 86(1) & HAANT JATHT -
(B)  frrrarer, 1994, % FreT 9(1) & dea PuiRE 9d S.T.-5 ¥ AR ufad’ & 1 o1 Tl vd 386
ary 5 ey & favg ader &7 ol &1, 3R ufa @y A Hewd &t (37 @ 'R ufd genford
B TIfRe) 3R SFF O F F F Uk Ufa & W, SRl TarRY T AT [SATS 7 ART 3R e
WW,WSWWWW,5WWW5OWW%W50WW@
e & & weaer 1,000/~ 9, 5,000/~ TG 377@T 10,000/~ TG FH @R SrAT Yok dr giz-
HereT &1 AR qed $T I, Haft 3oy SATdieeor i rEr % @Erad Joee g
T ¥ R o G 8 F d gqanr oy Y@ifhd ¥ IUC gaRT BT S wiRe | ey
SIGT T SIA, Ao 6T IH AW F g T Sl T el —aranfaetor f arer feud §
T A (T HE) & A0 HAGA-07 & @Y 500/~ T B AR e AT wAT G 1/

The appeal under sub section (1} of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1%) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1 00/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more_ than f1ft¥ Lakhs rupees, in the form of
crossed_bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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() e wfRfms, 1994 7 g 86 &7 IT-URMIT (2) UF (2A) F IR gor @Y N nfie, dare
faaarelr, 1994, & @997 9(2) Uq 9(24) & dgd enRa oz S.T.-7 & $r o7 wHel v 36F qrYr
IGFT, FeRT 3G Aok IUAT IHAFA (W), Fead IcUE Yo gaNT Ikl 3ner & gfaar -
Holded Y (347 A Ush Gid TATUIT gl difgu) I 3gFd SaT HErdsh 3 AT 3UTged,
FAIT BeUTE Yokl Warehy, N ITNEAT FATATEHIOT S JTAesT ol lel &7 fA&er SaF arer améer &
afdy o @mer F Hewet e gl |/

The appeal under sub section (2) and {2A) of the section 86 the Finance Act 1994, shall baQ
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copfy of order of Commissioner Central Excise or Commissioner,
Central Excise FAppeals) {one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

() A gews, et 3cUE ek UF Jare Jdrelr ST ((ee) F Ui el & A F Sy
3cule Yok IATAT 1944 $r €RT 35U% & 3iceid, S & facda sfafae, 1994 &1 anr 83 &
e darE ol oy B wE g, W ey & 9t el wfteter 7 sl R 'Y 3
R/ X AT F 10 U (10%), S« AT vd JA=n [@arfed &, ar A, @ Fae AT
faarfed &, @ srrer fhar Sto, aeret & g@ arr & Aia S 6 ST arel snfdia &7 ofer &
FU3 TIC T AH = &l

FIT ITHIE Yok T AR F eI “HiIT fHT U ged F foreT anfAer §
(i) aRT 11 & & 3HaTa T
(ii) YAdT STAT HT ol IS I TRT
(i) AT ST AIHESN F RAF 6 & AT 2T WA
- gt 7 & 38 unr & weue facdh (F. 2) ARt 2014 & e @ qF Rl s
oty & wAer faanreher wuent 36l vd e A dep 6 e/

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
(éispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

rores, -

Under Central Excise and Service Tax, “Duty Demanded” shall include :

1) amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the commencement of
the Finance (No.QFAct, 2014.
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(G)

A WIHR BT TIGTOT Jrdae :

Revision application to Government of India:

sﬂmﬁr#gaﬂm AT AF=Tialld A A, ST Ic0e Yok JAWIA, 1994 F U
35EE & WUH Y{ceh & el X ufRaE, SR WK, 9T 3des $1S, facd Hatew, Tared
faemmar, Titelr A5l Shaet o s191, Tae AT, 718 Ree-110001, & fFaT ST @ifRwl /

A revision application lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Departmenf of Revenue, 4th Floor, Jeevan Deep

Building, Parliament Street, New Delhi-110001, under Section, 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

A AT & TR FehETeT & AES A, STET phare R Aer F el SREW ¥ 95K IE F IR

& aReT A1 Rl Siewr s a7 R Rl o Sis 9E @ g@Y 91SR a7 IR %GR, ar

igwqggmmﬁmasww%ﬁﬂa,mhmﬁm%ﬁrwaﬁﬁm%w
HAHS HI/

In case of any loss of g%oods, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in & warehouse

W%wﬁwm%ﬁﬁ%m@m%%ﬁmﬁwmmwﬁﬁ
FEIT 3G ok h g (Re) & A &, S 9k F et el wse 41 & &1 i @ oy &)
/ B

In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exportzd to any
country or territory outside India.

aﬁm%ﬁwwwmwa:m,ﬁwmwaﬁmﬁaﬁﬂ%mm%l/

In case of goods exported outside India export to Nepal or Ehutan, without payment of duty.

GRARYT 3ule & 3eUeA Yok & AT & AT S 378 FET 39 NAMES Ud sud Rfee
Tl & ded A A9 O G e S e (3nfe) ¥ eanT faed s (7. 2),
1998 T €RT 109 & ZarT fad & 718 aliw Jruar GAaafy W ar ag F aRa & e R

Credit of any duty allowed to be utilized towards paﬁ/ment of excise duéy on final products
under the provisions of this Act or the Rules made there under such order is }?assed ba(I the
he Finance

gognrlrggsgoner (Appeals) on or after, the date appointed under Sec. 109 of tl 0.2)
ct, .

3UNFA 3G &1 @ 9fdai gud dedr EA-8 A, S #r el seuneer e (e R,
2001, & @H 9 & 3dera RAfafdse &, 39 3y & @Ovor & 3 AE & JT0T & ST TRT |
IUNFA TS & WY HA A F AT T B el UG Toree H S ART AR A I
3cre e AT, 1944 &1 oRT 35-EE & dgd WHiRa e 61 el & aea & dk
TR-6 T Ul HaeeT 1 AT aifgw] /

The above %pplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9

of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order

sou%ht to be appealed against is communjcated and shall be accompanied by two copies each

of the OIO and Order-In-Appeal. It should also be accoméoartued b%f a _copy of TR-6 Challan
ec -

evidencing payment of prescribed fee as prescribed under ion 35-EE of CEA, 1944, under
Major Head of Account.

YAdETT 3deeT & wry fefaf@a Peia e 6 e § s wiRe |
STl Heleel Th Uh T T AT IEF FH 1 Al §IT 200/ - H FAE AT SC SR AR Hera
THA Ueh oTd 94 § ST g1 dl 99 1000 -/ & 9T fhar v |

The revision application shall be accompanied by a fee of Rs. 200/- where the amount

involved in Rupees One Lac or less and Rs. 1000/~ where the amount 'involved is more than
Rupees One Lac.

A 57 IR F hy Hel I H GARY § A GAF A A F AT Yo T, 30
&I ¥ fRaT I aRAT 57 a2 & @ gU o d orEr Ul Y & g9 ¥ fav guieufy srdieher
SARAFIOT A Tk 3T AT FET WHEX P U HAGT har sar § | / In case, if the order

covers various numbers of order- in Original, fee for each Q.1.O. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or

the one aﬁ)plicatlon to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lakh fee of Rs. 100/ - for each.

JYTHMT Fararerd ek JRAATA, 1975, F G-I F IFUR 7o ST 0F TRT 308U H
gf X eiRa 6.50 $93 T FAMITRT e e SeT gl aifeul /

One co_{)y of application or 0.1.0. a§ the case may be, and the order of the adjudicatin
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I i) terms o
the Court Fee Act, 1975, as amended.

AT oh, Feald 3eUG e Td qae el sanetor (e Af) Soered, 1982 & aftia
UG 3T AN HiHC WA BT Y PRieAr o 3 oY et nea fRar oar &1

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure} Rules, 1982

3T T Uil @ 3rdier eTfer @ & Haftd saes, faega iR adeas wewe & fo,
el fasmeli dsase www.cbhec.gov.in &1 3@ TFHA & |/

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in




Appeal No. V2/330/RAJ/2017
Appeal Filed By M/s Royal Recycling Industries

:: ORDER IN APPEAL ::

M/s. Royal Recycling Industries, Plot No. 347, GIDC,
Phase-1I, Dared, Jamnagar (hereinafter referred to as ‘the
appellant’) has filed the present appeal against the letter dated
21.4.2017 issued from F.No.V.74(18)122/Rebate/2016-17
(hereinafter referred to as “the impugned order”) of the Deputy
Commissioner of Central Excise & Service Tax, Division-
Jamnagar (hereinafter referred to as “the Rebate Sanctioning
Authority”).

2. The issue in brief is that the appellant is a partnership firm,;
100% EOU; registered with the office of the Development
Commissioner, KSEZ, Gandhidham; engaged in the business of
export of manufactured and processed Ferrous and Non Ferrous
Metal products mainly Brass Parts items viz. Brass Sanitary
Parts, Brass Electric Parts, Brass Billets and Brass Ingots etc.
and import of Mixed Metal Scrap, Mixed Cable Scrap and other
items; registered with O/o the Superintendent ,Service Tax-
Jamnagar since 28.1.2005 as a service recipient under a)
Transportation of Good by Road Or GTA Service and B) Legal
Consultancy Service vide Service Tax registration NO.
AADFR234NSTO001.The appellant used specified service for export
of goods i.e. a) Road Transport Service for transporting the goods
from the place of removal to the in ICD b) Custom House Agents
Services for the Export of Goods c) Banking and Financing Service
and paid service tax on the above said services. For the Service
Tax amounting to Rs.1,67,453/- paid for the aforesaid services,
the appellant filed the application of Refund on dated 21.3.2017
under the procedure specified in Paragraph 3 of the Notification
No. 41/2012-ST dated 29.6.2012 read with section 93A of the
Finance Act, 1994 for the period April 2015 to March-2016. While
scrutiny of the aforesaid Refund claim, the Rebate Sanctioning
Authority found that Refund claim of Rs.1,48,390/- was filed
beyond the prescribed period 1i.e. one year period stipulated in
Condition at Para 3(g) of the Notification No 41/2012-ST dated
29.6.2012 and accordingly appellant breached the condition of
the Notification No. 41/2012-ST dated 26.9.2012 ,thereby made
themselves in-eligible for the above said Refund claimed amount.

Further, for the Refund claim of Rs. 19,063/-, it was found to be
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Appeal No. V2/330/RAJ/2017
Appeal Filed By M/s Royal Recycling Industries

not admissible in view of the breach of Condition at Para 1( ¢ ) of
the Notification No. 41/2012-ST dated 29.6.2012 and accordingly
the Refund claim of Rs. 1,67,453/- were returned to the
appellant under the impugned order dated 21.4.2017 to comply

with the discrepancies been pointed out.

3. Being aggrieved by the impugned order, the Appellant
filed the present appeal, inter alia, mainly on the following

grounds;

> For Refund claim of Rs. 1,48,390/-

I. Due to some unavoidable circumstances, the appellant
filed the application for the Refund of service tax after the
one year from the date of export of said goods.

II. Requested to condone the delay caused by them as their
claim are very genuine in all other aspect.

III. when their claim of Refund is genuine , it can not be
denied only because it is barred by limitation of time
period. Relied on the judgment pronounced by the Madras
High Court in case of STI India Ltd. Vs Commissioner of
Cus. & C.Ex. Indore{CEO 2008 MP 180]

IV. there is merely procedural lapse in putting the claim of the
Refund of service tax and as per their view , substantial
benefit can not be denied for procedural lapse. Relied on
the following judgment

a. M/s Manubhai & Co. Vs. CST Ahmedabad passed by
the CESTAT Ahmedabad as on 17.9.2010(Appeal No
ST/440/09)

b. M/s Gran Overseas Ltd. Vs CCC,Delhi(2017 TMI 234-
CESTAT New Delhi)

c. CCE Pune Vs. Chandrashekhar Exports(2015(11) TMI
1112-CESTAT Mumbai)

V. The Rebate sanctioning authority was to verify their claim
in terms of Para 3(k) of the Notification No. 41/2012-3T ;
Condition of one year prescribed in Paragraph 3(g) of the
Notification NO. 41/2012-ST is procedural.

> For Remaining amount of Refund claim of Rs. 19,063/-

VI. As per their interpretation of the paragraph 2 , the
maximum allowable Refund of Service tax to the appellant
is as per Paragraph 2 i.e. Refund of service tax as
percentage of the FOB value of the goods specified in the
Schedule annexed to the Notification NO. 41/2012-ST

Page No. 5 of 11




Appeal No. V2/330/RAJ2017
Appeal Filed By M/s Royal Recycling Industries

VII. It was not the intention of the legislature that the appellant
was not at all allowed Refund of service tax when such
difference w.r.t. amount arrived at under Para 2 & 3 is less
than twenty percentage

4. Hearing in the matter was held on 23.2.2018, which was
attended by Shri Bharat R Oza, Chartered Accountant, Advocate,
who reiterated the submissions of appeal memo and also filed

additional Submissions for consideration.

4.1 The appellant vide his additional submission dated
23.2.2018 have mainly reiterated their grounds of appeal
memorandum; submitted copies of the judgment they referred and
relied upon in their appeal memo; and also the copy of the

Refund claim papers.

S. I have carefully gone through the facts of the case,
impugned order, appeal memorandum and written as well as oral
submissions made by the appellant including at the time of

personal hearing.

5.1 I find that the word “Refund” has been used by the Deputy
Commissioner of Central Excise and Service Tax, Division-
Jamnagar in the impugned order
F.No.V.74(18)122/Rebate/2016-17 dated 21.4.2017 issued for
rejecting the claim of the appellant. The Appellant too in their
application for rebate claim and appeal memo have used the
word “Refund” everywhere. While going through the records of the
appeal it is observed that the claim does not pertain to refund
under section 11B of the Central Excise Act, 1944 as made
applicable to service tax under Section 83 of the Finance Act,
1994, but the rebate governed under Section 93A of the Finance

Act, 1994 read with the Notification No. 41/2012-ST dated
26.9.2012.

5.2 For jumping to any conclusion and for better appreciation
of the issue, I feel appropriate to reproduce the relevant portion

of the Notification 41/2012-ST dated 29.6.2012 which is as

under: %&@\\\/

> Para-3
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“ (38) the Rebate shall be claimed in the following
manner, namely :-

(g) the claim for rebate of service tax paid on the specified
services used for export of goods shall be filed within one
year from the date of export of the said goods.

Explanation. - For the purposes of this clause the date
of export shall be the date on which the proper officer of
Customs makes an order permitting clearance and loading
of the said goods for exportation under section 51 of the
Customs Act, 1962 (52 of 1962);”

> Para -1

“ (c) the rebate under the procedure specified in paragraph
3 shall not be claimed wherever the difference between
the amount of rebate under the procedure specified in
paragraph 2 and paragraph 3 is less than twenty per
cent of the rebate available under the procedure specified

in paragraph 2;
5.3 Now Issue before me to decide in the present appeal are;

1) Whether Rebate sanctioning authority has rightly
returned the claim of Rebate amounting to
Rs.1,48,390/- on the ground of limitation;

ii) Whether Rebate sanctioning authority has rightly
returned the claim of Rebate Rs.19,063/- on the
ground that it was not admissible in view of breach
of Condition given at Para 1(c) of the Notification No.

41/2012-ST dated 29.6.2012.

For Rebate claim of Rs. 1,48,390/-

5.4 First I take up the issue of limitation. It is undisputed that
the Rebate claim was filed on dated. 21.3.2017 for the relevant
shipping bills (as listed and enclosed as Annexure-1 to the Rebate
Claim) wherein date of let export ranging from 13.4.2015 to
17.3.2016 and for only Shipping Bill No. 6653228/22.3.2016 let
export is of dated 22.3.2016.Accordingly, the Rebate Sanctioning
Authority has observed that Rebate claims of Rs.1,48,390/-
attributed to those shipping bills wherein the date of let export
ranging from 13,4.2015 to 17.3.2016 were filed beyond the

' M Page No. 7 of 11
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prescribed time limit of one year. [ further find that at Para -3 of
the Notification No. 41/2012-ST dated 26.9.2012, the Rebate
claim is to be filed by the exporter within one year from the date
of export and as per the explanation given thereof in the above
referred para, the date of export would be the date on which the
proper officer of Customs makes an order permitting
clearance and loading of the said goods for exportation under
section 51 of the Customs Act, 1962 (52 of 1962) i.e. date of
let export order. And thereby the appellant failed to submit his
Rebate claim within the time period prescribed. I have gone

through the Shipping Bill wise details given in the Annexure-1

annexed

to the

rebate

application

Form Al

of the

Appellant.(Details are reproduced below for ready reference)

Annexure-1

Sr.No. Shipping Bill | Date of Let | Date of | Delay in Days
No. Export Filing of
Rebate
claim
1 8980307 13.4.2015 21.3.2017 343
2 9144563 21.4.2015 21.3.2017 333
3 9539957 12.5.2015 21.3.2017 314
4 9723161 21.5.2015 21.3.2017 304
S 1010070 4.6.2015 21.3.2017 291
6 1008270 4.6.2015 21.3.2017 291
7 1081552 8.6.2015 21.3.2017 287
8 1430687 25.6.2015 21.3.2017 270
9 1811488 14.7.2015 21.3.2017 251
10 2124092 30.7.2015 21.3.2017 235
11 2494876 18.8.2015 21.3.2017 216
12 2738093 31.8.2015 21.3.2017 203
13 2804405 3.9.2015 21.3.2017 200
14 No details are available in Annexure-1 i.e. Details of Refund Claim
annexed to the Refund Form A 1
15 3407455 6.10.2015 21.3.2017 167
16 3554920 14.10.2015 | 21.3.2017 159
17 3561207 14.10.2015 121.3.2017 159
18 No details are available in Annexure-1 i.e. Details of Refund Claim
annexed to the Refund Form A 1
19 3775996 26.10.2015 ] 21.3.2017 147
20 3953271 4.11.2015 21.3.2017 138
21 4290888 24.11.2015 [21.3.2017 118
22 No details are available in Annexure-1 i.e. Details of Refund Claim
annexed to the Refund Form A 1
23 4971141 28.12.2015 | 21.3.2017 99
24 5133354 6.1.2016 21.3.2017 75
25 L5521587 28.1.2016 21.3.2017 53

ey
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26 5663530 3.2.2016 21.3.2017 47

27 6227055 2.3.2016 21.3.2017 20

28 No details are available in Annexure-1 i.e. Details of Refund Claim
annexed to the Refund Form A 1

29 6332496 8.3.2016 21.3.2017 14

30 6525079 17.3.2016 21.3.2017 5

31 6653228 22.3.2016 21.3.2017 No Delay

In this regard, the appellant has put forth before me that
due to some unavoidable circumstances they could not file the
Rebate within the prescribed time limit This arguments is not
acceptable in view of the fact that excluding Shipping Bill No.
6653228, the default of delay filing of Rebate claims occurred and
the default is ranging from 5 days to 343 days. Further, I do not
find on records that the delay was caused for want of some
requisite documents from the department. In view of this I hold
that the Rebate Sanctioning Authority had rightly observed that
Rebate claim is not admissible as the claim has not been filed

within the prescribed time limit of one year.

5.4.1 Further, appellant contended that it was merely a
procedural lapse and substantial benefit cannot be denied for

procedural lapse in view of the following judgment.

1. M/s Manubhai & Co. Vs. CST Ahmedabad passed by the
CESTAT Ahmedabad as on 17.9.2010(Appeal No
ST/440/09)

2. M/s Gran Overseas Ltd. Vs CCC,Delhi(2017 TMI 234-
CESTAT New Delhi)

3. CCE Pune Vs. Chandrashekhar Exports(2015(11) TMI
1112-CESTAT Mumbai)

In this regard that I find that the provision of time limit are
mandatory and a statutory authority can not transverse beyond
the confines of law and can not grant relief by bypassing the bar
of limitation. I relied on judgment in case of Miles India Limited

Vs Assistant Collector of Customs [1987 (30) E.L.T. 641 (S.C.})].

“[Judgment)]. - After the matter was heard for some time and it was
indicated that the Customs Authorities, acting under the Act, were justified
in disallowing the claim for Rebate as they were bound by the period of
limitation provided therefor under Section 27(1) of the Customs Act, 1962,

9.4.2 Further the Judgement quoted by the appellant would not

help in view of the Hon'ble Supreme Court of India in case of
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Union of India Vs Kirloskar Pneumatic Company[1996 (84) E.L.T.
401 (S.C.)] where in Hon'ble apex court held that High Court,
can not direct the adjudicating authorities (who are creatures of

the Act) to ignore the limit and act contrary to the law.

0. Yet the question is whether items permissible for the High
Court to direct the authorities under the Act to act contrary to the aforesaid statutory
provision. We do_not think it is, even while acting under Article 226 of the
Constitution. The power conferred by Article 226/227 is designed to effectuate the
law, to enforce the Rule of law and to ensure that the several authorities and
organs of the State act in accordance with law. It cannot be invoked for directing
the authorities to act contrary to law. In particular, the Customs authorities, who
are the creatures of the Customs Act, cannot be directed to ignore or act contrary
to Section 27, whether before or after amendment. May be the High Court or a
Civil Court is not bound by the said provisions but the authorities under the Act
are. Nor can there be any question of the High Court clothing the authorities with
its power under Article 226 or the power of a civil court. No such delegation or
conferment can ever be conceived ”

In view of the fact and my observation in the preceding
paras, I hold that the Rebate Sanctioning Authority has rightly

hold that Rebate claim is not admissible being time barred.

For Rebate claim of Rs. 19,063/-

5.5 Further, for the 2nd contention attributed to claim in respect
to Shipping bill No. 6653228/~ Dated 22.3.2016, I find that the
impugned order is non-speaking on this issue as it does not
transpire from the impugned order whether the Rebate
Sanctioning Authority is of the view that appellant was not eligible
to claim Rebate as per Paragraph 3 but eligible to claim Rebate
under Paragraph 2 or Appellant is not at all eligible for any single
rupees of Rebate. In this regard, I find that the appellant own its
own prematurely concluded that Rebate Sanctioning Authority is
of the opinion that Rebate is not admissible at all and filed appeal
in this regard. In view of this I hold that the action of the
appellant is pre-mature and rather to filing an appeal, the
appellant was to comply with the query raised and should have
asked for the speaking order in this regard. Simultaneously,
action of the Rebate Sanctioning Authority is also not justified
looking to the fact that If the above lapse was substantive in
nature, why the Rebate Sanctioning Authority did not reject the
Rebate Claims after following the principle of natural justice for
the ineligible amount? or reduce/restrict the claim to the eligible
amount rather than to ask the appellant to comply with the query

in this regard.? Why the claim was returned unsanctioned?
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5.5.1 In view of my observation in the preceding para 5.4, The
appellant is directed to re-submit their Rebate claim along with
their compliance to the query raised by the Rebate Sanctioning
Authority 'in this regard and also to provide the requisite
documents, if any required by the Rebate Sanctioning Authority.
As the Rebate claim in question in respect to the Shipping Bill No.
6653228/~ Dated 22.3.2016 were filed within the prescribed time
period of one year, I direct the Rebate Sanctioning Authority to re-
consider the same and sanction the Rebate claim, if otherwise
admissible, after following the principle of natural justice. The
Rebate Sanctioning Authority is also directed to issue speaking

order in accordance with law.

. 3OoThdl CaRT Gt &7 915 A T [AUeRT 3RIeFd adish & o
ST gl

_ 6. The appeal filed by the appellant stands disposed off in
@ above terms.

S TR A R

By Regd. Post A.D. /Speed Post
F.No.V2/330/RAJ/2017 Dated .5.2018

M/s. Royal Recycling Industries;
Plot No. 347,
GIDC, Phase-II,

Dared, Jamnagar

ﬁ Copy to:
1) The Chief Commissioner, GST & Central Excise, Ahmedabad
Zone, Ahmedabad.
2) The Commissioner (Appeals), Central Taxes, Rajkot.
3) The Commissioner, GST & Central Excise, Rajkot
Commissionerate, Rajkot.

4) The Assistant/Deputy Commissioner, GST & Central Excise,

Division....... ,Jamnagar.
5) The Superintendent, Range-...... , GST & Central Excise,
Division....... ,<Jamnagar.

\—6] Guard File.

7) Guard File for O/o the Additional Director General
(Audit),Ahmedabad Zonal Unit, Ahmedabad.
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