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39T 3MERT HEAT (Order-In-Appeal No.):

RAJ-EXCUS-000-APP-080-2018-19
3T & featien / 11.05.2018 ST & fr alig /

Date of Order: Date of issue:

14.05.2018

Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services}, Ahmedabad
Zonal Unit, Ahmedabad.

AT TEAT €/R0-F I, (WAL FE 6100t F WY 9 A 6w e €.
03/20¢6-UHE. fetih te.22.k0%0 & IFTEOT A, 3. FeER T, FW FECUS Heer dard,
IEHGIETE Setel Ifae of facd ARfATa ooy & arTes, FAF 3cdle Yo AMBIFTA toyy &I anr

38 & AN gof IS Nl & Tegdw F ey Ui HE & 322 ¥ 3T wiRE & v 7
e foar T &,

In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

IR MY/ FYFA YFA/ SURGFA/ TGS 3G, Foeid 3cUre Yeeh/ VTR, ISR [ STHAIR
/ FENETA| G@RT WA S Al e & Fhoter: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

srdfieadr & 9fAarar &1 1 TF Yol /Name & Address of the Appellants & Respondent :-

1. M/s Kunal Structure (India) P. Ltd., Shop No. 7, Near Bhaktidham Temple, Opp :
Atithi Apartment, Panchwati Main Road, Rajkot,

S ARG § IRd g ealad Pefaf@d ol 7 3uged wiRied | WiEer et
dier g T TEhar g1/

An%l person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
m the following way. )

WAT oo FHee T 3cdTe; Yooh  Ud Jaeh] AT ~araiflator & 9fd 3dier, Shegld 3G Yo
IRTIA ;1944 &7 grr 35B F id0a wd  fOca 3RPTE, 1994 FHr unr 86 & 3T
eafal@a seg & ST IHar § I

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

FIlleoT el A weafeud @ e WAT ok, Frd 3o ek U4 dart ey
=TT $r fady f1s, 9T solie o 2, 3. &. YA, 75 f&ool), Fr & e afew |/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

39T IR 1(a) F ST a0 ISl & Jrear A @l el WAl Yok, FAT Ul Yooh T
@WWW(W)@TW%‘MW,,WW,WWW
3TEHCIAIG- 3¢o0%E I ST ATaT AfgU |/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1{a) above
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(i) il FARITRIEIOT & WHET e TEId FXT & [T Fedld 3edre ek (3dten) forgamaed, 2001,
& A 6 & Fedla @UiRd RFu a1 9o EA-3 o 9R 9fadl & o fhar oew aiiRe | g g

w@quﬁ%m,aﬁmg&mﬁﬁw,mﬁm&kmm@mWUS
g AT 3EH A, 5 GG TUV AT 50 @ FAU AP ¥4l 50 oG TGC {3 § oAl wewn
1,000/- 9, 5,000/- 4% 3251 10,000/~ &0 & HUIRT SIAT e & qier Heeer w1 forefiRa
eeh I AT, HefHd ANl sAMMEHSIOT 6T @l & Tdh MGeR & AT & faddr off
Grifomr & & ¥ g@rw o Wwifrd 3% g qanr RROT o aIRT | SERE g S sEn,
& T 39 A@ H gl dIRT g TeTd I Arnfeeier St en@r Rud § | Ter neRr
(¥ 3i153) & AT 3ndeer-99 & @y 500/- TYC 1 (@I efeh ST e ghan |/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules; 2001 and shall be accompanied -
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/ - where amount of dutty demand/1nterest/fpenalty/refund is upto 5'Lac., 5 Lac to
50 Lac and above 50 Lac respecfively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public sector bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500

o FATITERIUT & AT , Toca JET=aH, 1994 Hr aRT 86(1) & INIHA HATH
B) Grewmareh, 1994, ¥ @roer 9(1) & dga WURa 999 S.T.-5 & IR giaat F 1 o1 wHN vd 365
iy Ty 3N & favg rdier T 9rdr g, 3Ehr Ui WY F Heldd & (I9H & U Uid YA
gl TTfRT) AR 57 & FH F FH UF Ut & A1, FET QAR ;¥ AT [sqrer fr Alar 3R emar
T ST, TIT 5 NG AT ZEY FA, 5 oW TIC I 50 GG IIC GF 7T 50 @ T g
HRH & ar wAw: 1,000/~ TUY, 5,000/~ T H¥Ar 10,000/ - mwﬁrﬂ%ﬁameﬁaﬁﬁg
el &) AR goh 1 ST, Hafta el ~arnfReer & T & Tgrs YA aer
e @ Ry off adfiwe &3 F % ganr Sl Waifha &% gwe g fhar sen Wik | Eeid
STFC T AT, d T 37 AMWT 3 g AT Sigl Harad el FarafaTor &7 onar f&ua § |
F@Hmaﬂa"%r(ﬁaﬁén%%W—W%WSOO/-WWW@WWWM|/

The appeal under sub section_(1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(15) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompfamed t()f/ a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed_bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.

0 feq sffre, 1994 F arT 86 & I9-aWE (2) TE (24) F AT gof H AT e, A
frarel, 1994, & A9 9(2) UF 9(2A) & Jgd AuIRT 99T S.T.-7 & Fr 51 FFel v 3aF Gy
IGFT, FeIT 3cUTE e YT HFA (31hed), Fed 3cUE Yok carr I e dr gfr
HoPgel Y (3T F UH GiT YATOIT gl AMMeT) IR T GaRT Helw YFA Iryar IUTgHd,
S IS edh/ HaTeY, HT AT FATNTUFIOT H MG Gof e 1 G & awy 3mger &
ufd ofr @ & Horser @el el |/ U

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

() ¥ e, I 3G e TE WareR Iiield RetoT ((Re) & U el & A i Sl
3cUre e JMAfaer 1944 &1 GRr 350% & AT, S & facdr s, 1994 $r anr 83 &
3T AR @ o ey AT S ¥, 3§ IRy & ufer el wiftERor F ader aRd wHT 30
R[eh/AdT FT AW F 10 TR (10%), 9 #7 vd A=A faied §, ar FHE, F9 Fad e
farfea §, @ sprae fhar s, senf B s® O & AMadd S S arelr snfda o i e
Fg TUU I 3T8H 7 g

Pl FCUTE Yook U HATRY & AT “HF (T a0 e 7 o enfRer &

(i) aRT 11 37 & 3aeTa e

(i) QAT AT H &Y T8 T AT

(i)  HAde FAT FaAE & FIE 6 F IINT o WA

- ger A 1% 38 URT & graene facdhd (@ 2) iy 2014 F e @ qF Rl el

ey & ey faartder Tuenr 36l vl e #Y oy ag g/ ,
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the commencement of
the Finance (No.2) Act, 2014.
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T FIHR HT GAULTOT 3Tdee :

Revision aé'%plication to Government of India:

3H T I GAUETOT AT foatlol@ed AHell &, FOT 3cug Yo HAAAA, 1994 &1 a0
35EE & W Ws % e 3R R, SR TR, G dded $ars, fed ey, e
farmer, Tl #iGer, Shiawr AT saet, 9 TMT, 75 eah-110001, F war S=T A@1igU] /

A revision aBpl_icatio.n. lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Departmenf of Revenue, 4th Floor, Jeevan Dee

Building, Parliament Street, New Delhi-110001, under Section, 35EE of the CEA 1944 18
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

I ATel & Y AedeT & FIA A, SfpT TeeeT R Aer A fRHT PR § HSR I K TRAAA
& e a1 e e dRERT A1 R R T 93N IE U @Y $BR 6 YRS & g, ar fa
i@ﬂq@im%ﬁm%ﬁﬁmﬁaﬁm,ﬁﬂﬁmﬁmﬁwﬁmaﬁﬁmﬁﬂw

HiFST HY/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or
to another factory or Trom one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse :

AT & @i O Use @ & @ Tl ww @ A & REAT F ged sed A W)W A g

$E 391G Yoh & ¢ (RGe) & AW &, S R & AR Rl weg 7 &v @ e i ol B
/

In case of rebate of duty of excise on goods exported to any country, or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

afey 3eUIE e T HFTI [T 9T TR & @gY, ATl AT $yCie i A fAA fRar IAT 31/

In case of goods exﬁorted outside India export to Nepal or Bhutan, without payment of duty.

FRARTT 3c9g & e Yok F I F T S 33l Eie 5w HUEEA g sus fafdes

Taenel & ded AT B A ¥ 3R T e o Iged () & g Red s (@ 2),
1998 &I &RT 109 & 2arT Fad i 715 aw 37¥ar FATE™ w ar a1g 7 9IRd fohw v g1/

Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under such order is passed b{l the

go%nrlrbisgloner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

SRIFA 3MdeeT & &l uidal Yo H{'ar EA-8 #, St & Feqid 3cuiee ok (31dTe) I,
2001, & e 9 & 3iadia Rfafise §, sw ameyr & W & 3 \ig & Jaad &1 SN a@ifge |
U NS & HY Hel I d T e i &l Giddi Heloe & S aifgw| @ g deard
IcUIE Yo JMRTaH, 1944 &1 4RT 35-EE & ogd HERA Yo & 30T & @eg & R W
TR-6 §T Ui Heree &7 AT @fgul /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (A%peals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a co?y of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. :

QALIGIOT 3Mdee & Wy HeAfafad Feia ew T el & Sl ey |
mmwwwmmmméﬁmzow-wwm v 3R gfe e
ThHA Ueh ofld FYI & AT & of 9T 1000 -/ & 91T fhar v |

The revision application shall be accompanied by a fee of Rs. 200/- where the amount

involved in Rupees One Lac or less and Rs. 1000/~ where the amount involved is more than
Rupees One Lac.

IS 5U I A FF A L B FAEI § A UAF FqA I & AU qow @ gaert, 3uder
T A T ST T 5§ O F 21 gU S &y far ol & ¥ s9e § v guieafy s
AATARIOT H U 316l AT FGIT TIHR T UF 31T [RAT ST & |/ In case, if the order covers

various numbers of order- in Original, fee for each 0.1.O. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one

application to the Central Govt. As the case may be,is filled to avoid scriptoria work if excising
s. 1 lakh fee of Rs. 100/~ for each.

JUENTET —gTerd Yok IHRTATH, 1975, & -1 & IR Hel M Td T 3Cer dr
g T iR 6.50 $U F AT Ao TR AT Bl =Nyl /

One CQ%)y of application or 0.1.O. a8 the case may be, and the order of the adjudicating
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-1 in terms of
the Court Fee Act, 1975, as amended.

AT e, T 391G Yo UG RaTHt e warafiser (@R fat) e, 1982 & aftla
Ud 3T Felud HAFAT B GiEAtdd ae are AT & 3N o eare swssi¥a far smar ¥/

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982

3o ANAT WK & T qE Fe § FaiRd e, [Egd 3R ddisas gauEt & foe,
3ot fasmefr dewee www.cbec.gov.in & ¢& HHd ¢ | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in
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ORDER-IN-APPEAL

M/s. Kunal Structure (India) Pvt. Ltd., Shop No.7, Near Bhaktidham Temple, Opposite
Atithi Apartment, Panchvati Main Road, Rajkot (hereinafter referred to as “the appellant”) had
filed the present appeal against OO No.56/ADC/RKC/2016-17 dated 31.03.2017 (hereinafter
referred to as “the impugned order”) passed by the Additional Commissioner, Central Excise &
Service Tax, Rajkot (hereinafter referred to as “the adjudicating authorities”).

2.1 Briefly stated, the facts are that on the basis of an intelligence gathered by the DGCE],
Regional Unit, Vadodara, an inquiry was initiated against the appellant under summon
proceedings on 12.06.2012. During the inquiry, it revealed that the appellant was engaged in
manufacturing of Ready Mix Concrete (RMC) from their Concrete Batching Plants. Said product
is classifiable under 3824.5010 of the first schedule to the Central Excise Tariff Act (CETA), 1985.
It also revealed that by'the Finance Act, 2011, RMC was chargeable to concessional rate of duty
at 1% with no CENVAT Credit under Notification No. 01/2011 dated 01.03.2011, and w.e.f.
17.03.2012, said duty. was increased to 2% with no CENVAT Credit vide Notification No.
16/2012-CE dated 17.03.2012. However, RMC has again been specifically exempted from levy of
excise duty vide Notification No.12/2016-CE dated 01.03.2016. It also revealed that during the
period March, 2011 to February, 2016, the appellant has manufactured & cleared RMC without
obtaining Central Excise Registration, without preparing Central Excise Invoices, and without
payment of Central Excise duty, leviable thereon.

2.2 Accordingly, a SCN dated 28.03.2016 was issued to the appellant proposing for demand
of Central Excise Duty along with interest and proposing for imposition of penalties under
Section 12AC of Central Excise Act, 1944 and Rule 25 of Central Excise Rules, 2002.

2.3 {tis alleged in the SCN that:-

o RMC is concrete, mixed in a stationary mixer in a central batching and mixing plant or
in a truck mixer and supplied in fresh condition to the purchaser either at the site or
into the purchaser’s vehicle, whereas Concrete Mix is a mixture of cement, sand, gitti,
and water prepared spontaneously either manually or by using machines at site;

e RMC has a longer shelf life compared to Concrete Mix and can be loaded on a truck
mixer mounted on truck chassis and transported to the site of use, whereas Concrete
Mix cannot be transported;

o The batching plant comprises of big, heavy, sophisticated and automated high value
machineries required for manufacture of RMC, whereas Concrete Mix required low
value mixing machines;

s From the examination of purchase bills and photographs of batching plants of the
Appellant, it appears that the goods manufactured by the appellant are RMC and not
Concrete Mix. Further, the appellant have never disputed or claimed during the
investigation that their product is not RMC but is Concrete Mix;

e In view of the above, RMC and Concrete Mix are two different or dissimilar products
and therefore, the benefit of exemption available to “Concrete Mix” under Sr.No.144
of the Notification No.12/2012-CE dated 17.03.2012 is not admissible to the appellant
for the RMC manufactured by them. The essential ingredients for availing the benefit
of Sr.No. 144 of Notification No. 12/2012-CE dated 17.03.2012 are as under:-

a) The goods in question must be Concrete Mix falling under Chapter 38 of the first
schedule to the CETA, 1985; ‘

b) The Concrete Mix must be manufactured at the site of construction; and

¢) The Concrete Mix must be used in construction work at the site of construction.
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* In this regard, the Hon’ble Supreme Court, vide judgement dated 06.10.2015 in the
case of M/s. Larsen & Toubro Ltd., held that the term “Concrete Mix” in the
“exemption notifications will not cover “RMC”.

2.4 Statements dated 03.06.2013 & 24.09.2013 of Shri Kamlesh Domadia, General Manager
of the appellant was also recorded wherein he inter alia stated that the appellant had
purchased 8 Concrete Batching Plants which were used for manufacturing RMC; that in most
cases, the batching plants were located at the place of construction and only in case of 4
projects, due to non-availability of land at the project site, the batching plants were located a
few kilometres away; that in cases where the batching plant is located away from the project,
the RMC is transported using transit mixers and the appellants prepare challans for such RMC
supply.

3. The adjudicating authority confirmed the demand made in the aforesaid SCN along with
interest and imposed equal penalty upon the appellant under Section 11AC of Central Excise
Act, 1944, but dropped the penalty upon the appellant under Rule 25 of Central Excise Rules,
2002.

4, Feeling aggrieved, the appellant has filed the present appeal on the following grounds:-

e Concrete Mix and RMC are similar products. RMC is a type of Concrete Mix. In other
words, Concrete Mix includes RMC. RMC and Concrete Mix are used interchangeably.

e Both RMC & Concrete Mix are a mixture of Cement, Sand, Stone Aggregates, and Water.
Both the products are used in construction work.

* The only possible difference between Concrete Mix and RMC is the method adopted for
manufacturing of both the said products. There is no difference between Concrete Mix
and RMC in respect of its constituents, function and usage.

¢ The difference in the manufacturing process will not render the resultant products as
different products. There are a number of other goods, where more than one
manufacturing process is employed by the manufacturer. However, the product remains
the same irrespective of the method adopted. Similarly, both the goods are charged to
separate rate of duty cannot be a ground that RMC and Concrete Mix are different
goods.

¢ RMC has again been specifically exempted from levy of excise duty vide Notification
No0.12/2016-CE dated 01.03.2016. The amendment dated 01.03.2016 is clarificatory in
nature. The purbose of the said amendment is to clarify that the scope of the exemption
under Entry No.144 of the Notification No.12/2012-CE dated 17.03.2012 covers RMC
since Concrete Mix includes RMC. The said amendment clearly shows the intention of
the legislature for not levying excise duty on RMC. This submission is further supported
by the fact that the amended notification uses the terms “Concrete Mix or Ready-mix
Concrete (RMC)” and not “Concrete Mix and Ready-mix Concrete (RMC)”. The use of the
word “or” and not “and” in the amended entry shows that both the words can be used
interchangeably and are not mutually exclusive. Thus, any benefit available to Concrete
Mix would naturally be available to RMC also. In this regard, the appellant relied upon -
the following judgements of higher appellate forum:-

» Hon’ble High Court of Punjab & Hariyana in the case of CCE, Jalandhar Vs. Chief
Engineér, Ranjit Sagar Dam, as reported in 2007 (217) ELT 345 (P&H);

> M/s. Simplex Infrastructures Ltd. and others Vs. CCE, Belapur, as reported in
2007-TIOL-16-CESTAT-Mum;

> CCE, Delhi-ll Vs. M/s. Consolidated Construction Consortium Ltd., as reported in

2017 (347) ELT 295 (Tri.Del.); %
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> Order-in-Appeal No. PUN/EXCUS-002-APP-165-13-14 dated 15.01.2014 issued by
the Commissioner (Appeals), Central Excise, Pune-ll in the case of M/s. Modern
Road Makers Pvt. Ltd., Kolhapur;

» Order-in-Appeal No. RPS/33/NSK/2013 dated 06.02.2013 issued by the

Commissioner (Appeals), Central Excise & Customs, Nashik in the case of M/s.
Ultratech Cement Ltd., Nashik;

» Order-in-Original No. 13/2012/KA/KKD-2/CEx. Dated 09.08.2012 issued by the
Assistant  Commissioner, Central Excise, Kakinada-il Division, Kakinada
Commissionerate in the case of M/s. IVRCL Ltd., Mallavaram, Tallareva Mandal;

It is settled law that benevolent amendments and provisions which confer benefits on
taxpayers should be read retrospectively. Accordingly, the exemption benefit now give
to RMC vide Notification No. 12/2016-CE dated 01.03.2016 will be available for RMC for
the prior period also.

The appellant manufactured RMC in batching plants installed at the construction site
and the same is utilised in the respective construction project. Only in some construction
projects, the batching plants were located a few kilometres away due to non-availability
of land at the place of construction. It is not practically feasible for the appellant to set
up a batching plant inside each and every premise where construction work is going on.
The appellant cannot be denied the benefit of Notifications, supra, on the ground that
the RMC is not manufactured at the site of construction.

The term ‘site of construction” is to be liberally interpreted. CBEC, vide Circular No.
456/22/99-CX dated 18.05.1999 the term ‘site’ must be liberally interpreted and it shall
include the premises where the appellate have set up the RMC plant for manufacture of
RMC for use in road construction work. In this regard, the appellant relied upon some
judicial pronouncements of higher appellate forum.

Though the Hon’ble Supreme Court vide judgement dated 06.10.2015 in the case of M/s.
Larsen & Toubro Ltd. held that the term “Concrete Mix” in the exemption Notifications
will not cover RMC, yet the exemption notification was subsequently amended vide
Notification No. 12/2016-CE dated 01.03.2016 to specifically include RMC within its
ambit.

Demand beyond normal period of limitation is not maintainable. There is nothing to
show that the appellant have suppressed the fact with intention to evade payment of
duty. Extended period can be invoked only if both (i) Suppression, fraud, collusion etc.,
and (2) intent to evade payment of duty, is proved. The burden is on the department to
prove both the fact situations. The department has not discharged its burden in proving
either of the fact situations. In this regard, they relied upon some judicial
pronouncements of higher appeliate forum.

No mens rea can be alleged on the part of the appellant and thereby the imposition of
penalty is not justifiable. The issue in the present case involved an interpretation of the
provisions of law. It is settled law that the penalty cannot be imposed in such situations.
In this regard, they relied upon some judicial pronouncements of higher appellate
forum.

Personal hearing was also granted to the appellant for appearing on 23.04.2018,

wherein Shri Kunal Domadia, Managing Director of the appellant and Shri Jigar Shah, Advocate
appeared on behalf of the appellant and reiterated the same as mentioned in their aforesaid
appeal memorandum. They also submitted that even if the case was decided against them on

merits, they had a strong case on limitation; that the revenue authorities made out a case of

classification of the product as RMC only after the issue was decided by Hon’ble Supreme Court

d ~
o
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in the case of M/s. Larsen & Toubro Ltd. They also relied upon the following cases for their
arguments on merit as well as limitation:-

e M/s. Anand Nishikawa Co.Ltd., as reported in 2005 (188) ELT 149 (SC);

e M/s Pushpam Pharmaceuticals Co., as reported in 1995 (78) ELT 401 (SC);

e M/s Star Entertainment Pvt. Ltd., as reported in 2015 (329) ELT 50 (Bom.});

e M/s. Lyka Labs Ltd., as reported in 2002 {148) ELT 284 (Tri. Mum.);

e M/s. Padmini Products, as reported in 1989 (43) ELT 195 (SC);

o M/s. Sujana Metal Products Ltd., as reported in 2011 (273) ELT 112 (Tri.Bang.)

o M/s. Jammu & Kashmir Cements Ltd., as reported in 2014 (314) ELT 334 (Tri.Del.);
e M/s. Tata Iron & Steel Co. Ltd., as reported in 1988 (35) ELT 605 (5C).

6. The appeal was filed before the Commissioner {Appeals), Rajkot. The undersigned has
been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of
appellant vide Board’s Circular No. 208/6/2017-Service Tax dated 17.10.2017 and Board’s
Order No. 05/2017-Service Tax dated 16.11.2017 issued by the Under Secretary (Service Tax),
G.0., M.O.F, Department of Revenue, CBEC, Service Tax Wing.

7. [ have carefully gone through the facts of case, the grounds mentioned in the appeal and
the submissions made by the appellant. The question, to be decided in the appeal, is as to
whether:-

(i) The impugned product manufactured by the appellant i.e. RMC is exempted vide
Notification No.12/2012-CE dated 17.03.2012 (Sr.No.144), provided to “Concrete
Mix”, or otherwise;

(ii) Extended period can be invoked in the present case, or otherwise;

(iii) Penalty can be imposed upon the appellant under Section 11AC of Central Excise
Act, 1944, or otherwise.

. 8. | find that the most of the arguments put forth by the appellant including the one that
“RMC is akin to Concrete Mix and exemption available to “Concrete Mix” should also be
available to “RMC”, has already been dealt in detail & decided by the Hon’ble Supreme Court in
the case of M/s. Larsen & Toubro Ltd. Vs. CCE, Hyderabad, as reported in 2015 (324) ELT 646 by
holding that “RMC” and “Concrete Mix” are two different products. | rely upon the said
judgement, and once the Hon’ble Supreme Court has pronounced its judgment on this issue, all
the contentions of the appellant, including reliance upon various judgments pronounced by the
higher appellate forum, fall flat. Further it is also an undisputed & admitted fact that the
appellant is manufacturing “RMC”. Therefore, the appellants’ endeavour to equate RMC with
Concrete Mix is not of much avail in light of the above judgment of the Hon’ble Supreme Court.

9.1 Regarding retrospective effect, | find that it is a settled legal position that unless it is
categorically mentioned in the notification, the benefit of the exemption notification cannot be
accorded retrospectively. Further, if the intention of the legislature to grant retrospective
exemption to RMC also, the same would have been categorically mentioned in the Notification.
In absence of such provision in the notification, ibid, the benefit of exemption under said
notification cannot be given to the appellant retrospectively. In this regard, | rely upon the
latest judgement of Hon’ble CESTAT, Delhi in the case of CCE, Bhopal Vs. M/s. My Car (Bhopal)
Pvt. Ltd., as reported in 2018-TIOL-814-CESTAT-DEL, wherein the Hon’ble CESTAT held that “the
activity of trading has come under the category of exempted service vide Notfn. 03/2011-CX(NT)
dated 01.03.2011, only w.e.f. 01/04/2011 and the said amendment carried out to Cenvat Credit
Rules cannot be considered as having any retrospective effect”.

9.2 In this regard, the appellant relied upon the judgment of Hon’ble Supreme Court in the
case of M/s. WPIL Ltd Vs. CCE., Meerut, as reported in 2005 (181) ELT 359 (SC), wherein in Para

3 of said Order, it is stated that:- W
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“With a view to reducing special exemption notifications and consolidating various
exemption notifications, in 1994, the Government rescinded 389 notifications with effect
from March 1, 1994 and re-issued a consolidated notification incorporating earlier
notifications vide Notification No.46/94 dated March 1, 1994. In the said notification,
power driven pumps were shown as an exempted item. Due to inadvertence, however,
parts of power driven pumps used in manufacture of pumps within the factory which
were all along exempted from 1978 were omitted. But there was no change in the
Government policy in 1994 which was in vogue since 1978. The omission was, therefore,
brought to the notice of the Government by the industries. The Government was also
satisfied and amended the notification No.46/94 dated March 1, 1994 by issuing another
notification No.95/94 on April 25, 1994 correcting the mistake and clarifying the position
that parts of power driven pumps which were used in manufacture of power driven
pumps would also be exempted. According to the appellant, the notification No.95/94
dated April 25, 1994 was thus merely clarificatory in nature and an obvious error or
omission which remained while issuing notification No.46/94 on March 1, 1994 was
rectified by the subsequent notification No0.95/94 on April 25, 1994 and hence it.was
retrospective in operation. The resultant effect, according to the appellant, was that
parts of power driven pumps which were to be utilized for manufacturing power driven
pumps within the factory would continue to be exempted from payment of excise duty.”

9.3 On comparing the brief facts of said case with that in present appeal, | find that in said
case, the parts of power driven pumps were remained exempted since 1978 to 01.03.1994.
However, due to consolidation of various exemption notifications in 1994, it was inadvertently
omitted, and as soon as said fact came into the knowledge of the government, the government
immediately amended the notification by issuing another notification on 25.04.1994 and
corrected the mistake. Whereas, in the present case RMC was leviable to Central Excise Duty for
a long period of five years i.e. during the period from 01.03.2011 to 01.03.2016, and it cannot
be considered as inadvertently omitted by the government. Hence, the facts of the judgment of
Hon’ble Supreme Court are different than that of the present appeal.

9.4 In this regard, | rely upon the judgment pronounced by the Hon’ble Apex Court, in the
case of CIT, New Delhi Vs. M/s. Vatika Township Pvt. Ltd., as reported in 2014-T10L-78-5C-IT-CB,
wherein the Hon’ble Court held that the proviso to Section 113 of the Income Tax Act, 1961 (the
Act) levying a surcharge on undisclosed income had a prospective effect as Parliament
specifically chose to make the proviso effective from June 1, 2002. In this ruling, the SC has also
elaborated general principles concerning interpretation of amendments with retrospéctive
effect, relying on a host of Indian and foreign judgments. The Hon’ble Supreme Court, in Para 29
to 37 of said order, held that:-

“29.  Notwithstanding the aforesaid position clarified with us, we are of the opinion
thagt dehors this discussion, in any case on the application of general principles
concerning retrospectivity, the proviso to Section 113 of the Act cannot be treated as
clarificatory in nature, thereby having retrospective effect. To make it clear, we need to
understand the general principles concerning retrospectivity.

General Principles concerning retrospectivity

30. A legislation, be it a statutory Act or a statutory Rule or a statutory Notification,
may physically consists of words printed on papers. However, conceptually it is a great
deal more than an ordinary prose. There is a special peculiarity in the mode of verbal
communication by a legislation. A legislation is not just a series of statements, such as
one finds in a work of fiction/non-fiction or even in a judgment of a court of law. There s
a technique required to draft a legislation as well as to understand a legislation. Former
technique is known as legislative drafting and latter one is to be found in the various
principles of ‘Interpretation of Statutes’. Vis-a-vis ordinary prose, a legislation differs in
its provenance, lay-out and features as also in the implication as to its meaning that arise
by presumptions as to the intent of the maker thereof. )

31. Of the various rules guiding how a legislation has to be interpreted, one
established rule is that unless a contrary intention appears, a legislation is presumed
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not to be intended to have a retrospective operation. The idea behind the rule is that a
current law should govern current activities. Law passed today cannot apply to the
events of the past. If we do something today, we do it keeping in view the law of today
and in force and not tomorrow’s backward adjustment of it. Our belief in the nature of
the law is founded on the bed rock that every human being is entitled to arrange his
affairs by relyiﬁg on the existing law and should not find that his plans have been
retrospectively upset. This principle of law is known as lex prospicit non respicit : law
looks forward not backward. As was observed in Phillips vs. Eyre (1870) LR 6 QB8 1,
retrospective legislation is contrary to the general principle that legislation by which
the conduct of mankind is to be regulated when introduced for the first time to deal
with future acts ought not to change the character of past transactions carried on upon
the faith of the then existing law.

32. The obvious basis of the principle against retrospectivity is the principle of
'fairness’, which must be the basis of every legal rule as was observed in the decision
reported in L’Office Cherifien des Phosphates v. Yamashita-Shinnihon Steamship Co.Ltd
(1994) 1 AC 486. Thus, legislations which modified accrued rights or which impose
obligations or impose new duties or attach a new disability have to be treated as
prospective unless the legislative intent is clearly to give the enactment a retrospective
effect; unless the legislation is for purpose of supplying an obvious omission in a former
legislation or to explain a former legisiation. We need not note the cornucopia of case
law available on the subject because aforesaid legal position clearly emerges from the
various decisions and this legal position was conceded by the counsel for the parties. In
any case, we shall refer to few judgments containing this dicta, a little later.

33. We would also like to point out, for the sake of completeness, that where a
benefit is conferred by a legislation, the rule against a retrospective construction is
different. If a legislation confers a benefit on some persons but without inflicting a
corresponding detriment on some other person or on the public generally, and where to
confer such benefit appears to have been the legislators object, then the presumption
would be that such a legislation, giving it a purposive construction, would warrant it to
be given a retrospective effect. This exactly is the justification to treat procedural
provisions as retrospective. In Government of India & Ors. v. Indian Tobacco Association
(2005) 7 SCC 396 =2005-TIOL-109-SC-CUS, the doctrine of fairness was held to be
relevant factor to construe a statute conferring a benefit, in the context of it to be given a
retrospective operation. The same doctrine of fairness, to hold that a statute was
retrospective in nature, was applied in the case of Vijay v. State of Maharashtra & Ors.
(2006) 6 SCC 286. It was held that where a law is enacted for the benefit of community as
a whole, even in the absence of a provision the statute may be held to be retrospective in
nature. However, we are confronted with any such situation here.

34. In such cases, retrospectively is attached to benefit the persons in
contradistinction to the provision imposing some burden or liability where the
presumption attaches towards prospectivity. In the instant case, the proviso added to
Section 113 of‘the Act is not beneficial to the assessee. On the contrary, it is a provision
which is onerous to the assessee. Therefore, in a case like this, we have to proceed with
the normal rule of presumption against retrospective operation. Thus, the rule against
retrospective operation is a fundamental rule of law that no statute shall be construed
to have a retrospective operation unless such a construction appears very clearly in the
terms of the Act, or arises by necessary and distinct implication. Dogmatically framed,
the rule is no more than a presumption, and thus could be displaced by out weighing
factors.

35. Let us sharpen the discussion a little more. We may note that under certain
circumstances, a particular amendment can be treated as clarificatory or declaratory in
nature. Such statutory provisions are lobeled as ‘'declaratory statutes”. The
circumstances under which a provision can be termed as "declaratory statutes” is
explained by Justice G.P. Singh Principles of Statutory Interpretation, 13th Edition 2012
published by LexisNexis Butterworths Wadhwa, Nagpur in the following manner:

"Declaratory statutes S
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The presumption against retrospective operation is not applicable to declaratory
statutes. As stated in CRAIES and approved by the Supreme Court : "For modern
purposes a declaratory Act may be defined as an Act to remove doubts existing as
to the common law, or the meaning or effect of any statute. Such Acts are usually
held to be retrospective. The usual reason for passing a declaratory Act is to set
aside what Parliament deems to have been a judicial error, whether in the
statement of the common law or in the interpretation of statutes. Usually, if not
invariably, such an Act contains a preamble, and also the word 'declared' as well
as the word 'enacted'. But the use of the words 'it is declared' is not conclusive
that the Act is declaratory for these words may, at times, be used to introduced
new rules of law and the Act in the latter case will only be amending the law and
will not necessarily be retrospective. In determining, therefore, the nature of the
Act, regard must be had to the substance rather than to the form. If a new Act is
‘to explain' an earlier Act, it would be without object unless construed
retrospective. An explanatory Act is generally passed to supply an obvious
omission or to clear up doubts as to the meaning of the previous Act. It is well
settled that if a statute is curative or merely declaratory of the previous law
retrospective operation is generally intended. The language 'shall be deemed
always to have meant' is declaratory, and is in plain terms retrospective. In the
absence of clear words indicating that the amending Act is declaratory, it would
not be so construed when the pre-amended provision was clear and
unambiguous. An amending Act may be purely clarificatory to clear a meaning of
a provision of the principal Act which was already implicit. A clarificatory
amendment of this nature will have retrospective effect and, therefore, if the
principal Act was existing law which the Constitution came into force, the
amending Act also will be part of the existing law."

The above summing up is factually based on the judgments of this Court as well as
English decisions.

A Constitution Bench of this Court in Keshavlal Jethalal Shah v. Mohanlal Bhagwandas &
Anr. (1968) 3 SCR 623, while considering the nature of amendment to Section 29(2) of the
Bombay Rents, Hotel and Lodging House Rates Control Act as amended by Gujarat Act 18
of 1965, observed as follows:

“The amending clause does not seek to explain any pre-existing legislation which
was ambiguous or defective. The power of the High Court to entertain a petition
for exercising revisional jurisdiction was before the amendment derived from
s.115, Code of Civil Procedure, and the legislature has by the amending Act
attempted to explain the meaning of that provision. An explanatory Act is
generally passed to supply an obvious omission or to clear up doubts as to the
meaning of the previous Act.”

36. It would also be pertinent to mention that assessment creates a vested right and
an assessee cannot be subjected to reassessment unless a provision to that effect
inserted by amendment is either expressly or by necessary implication retrospective.
(See Controller of Estate Duty Gujarat-l v. M.A. Merchant 1989 Supp (1) SCC 499. We
would also like to reproduce hereunder the following observations made by this Court in
the case of Govinddas v. Income-tax Officer (1976) 1 SCC 906, while holding Section 171
(6) of the Income Tax Act to be prospective and inapplicable for any assessment year
prior to 1st April, 1962, the date on which the Income Tax Act came into force:

"11. Now it is a well settled rule of interpretation hallowed by time and sanctified
by judicial decisions that, unless the terms of a statute expressly so provide or
necessarily require it, retrospective operation should not be given to a statute
so as to take away or impair an existing right or create a new obligation or
impose a new liability otherwise than as regards matters of procedure. The
general rule as stated by Halsbury in Vol. 36 of the Laws of England (3rd Edn.) and
reiterated in several decisions of this Court as well as English courts is that all
statutes other than those which are merely declaratory or which relate only to
matters of procedure or of evidence are prima facie prospectively and
retrospective operation should not be given to a statute so as to affect, alter or
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destroy an existing right or create a new liability or obligation unless that effect
cannot be avoided without doing violence to the language of the enactment. If
the enactment is expressed in language which is fairly capable of either
interpretation, it ought to be constued as prospective only."

37. In the case of C.I.T., Bombay v. Scindia Steam Navigation Co. Ltd. 1962 (1) SCR
788 = 2002-TIOL-616-SC-IT-CB, this Court held that as the liability to pay tax is computed
according to the law in force at the beginning of the assessment year, i.e., the first day of
April, any change in law affecting tax liability after that date though made during the
currency of the assessment year, unless specifically made retrospective, does not apply
to the assessmient for that year.”
9.5 In view of the aforesaid judgment of the Hon’ble Apex Court, | find that in determining
whether a provision is applicable prospectively or retrospectively, attention would be required
to be paid to the language of the amending statute, the legislature’s intent, and the
memorandum to the relevant Finance Act. In this regard, as stated above, | find that Central
Excise Duty was leviable on RMC for a long period of five years i.e. during the period from
01.03.2011 to 01.03.2016, and it cannot be considered as inadvertently omitted by the
government. Further, the Sr.No.46 of Notification No.01/2011-CE dated 01.03.2011 envisages as
under:-

[ 46 ‘ 3824 5010 | Ready-mix Concrete (RMC) |

9.6 | have also carefully gone through the explanatory notes given by the government with
the Union Budget 2011-12, wherein it is clearly stated that “A tariff rate of 5% excise duty is
being prescribed on Ready-mix concrete (RMC). However these goods would attract the
concessional 1% duty without CENVAT credit facility. (S. No.46 of notification No.1 /2011-Central
Excise, dated 1st March, 2011 refers).”

9.7 In addition, | Have also carefully gone through the D.O. Letter dated 29.02.2016, issued
by Tax Research Unit, Department of Revenue, Ministry of Finance, Government of India, from
F.N0.334/8/2016-TRU, wherein it is clearly stated that:-

“Chapter 38:

1) Ready Mix Concrete [3824 50 10] manufactured at the site of construction for use
in construction work at such site is being fully exempted from excise duty. Also, the
expression “site™ is being defined in the exemption notification. S. No. 144 of notification
No. 12/2012- Central Excise, dated 17th March, 2012 as amended by notification No.
12/2016-Central Excise dated 1st March, 2016 refers.”

9.8 in view of the above all, | find that the language of the amending Notification No. No.01
/2011-CE dated 01.03.2011 backed by above mentioned explanatory notes, is very much clear
and understandable. Accordingly, there is no ambiguity in prescribing concessional rate of duty
of 1% on RMC in the Notification No.01 /2011-Central Excise, dated 1st March, 2011 which
needs clarification. Further, on going through both the said Notifications i.e. Notification No.01
/2011-Central Excise, dated 1st March, 2011 & Notification No. 12/2016-CE dated 01.03.2016 as
well as the above mentioned explanatory note and D.O. Letter dated 29.02.2016 issued by the
TRU, the intention of the legislature is clearly established.

10.1  Regarding limitation issue, | find that prior to the decision of the Hon’ble Supreme Court
in the case of M/s. Larsen & Toubro Ltd., supra, which came on 06.10.2015, the legal position on
the issue, in question, was not clear. Further, there were certain decisions of various Hon’ble
Tribunals/Commissioner (Appeals)/Adjudicating Authorities, as discussed in foregoing para,
wherein the decisions were against the revenue. Accordingly, the appellant was under the
bonafide impression that in view of various judgements, pronounced by various higher
appellate forums, RMC was not liable to Central Excise Duty. In view of the above, | find it
difficult to hold that there has been conscious or deliberate withholding of information by the

appellant. There has been no willful misstatement much less any deliberate and willful
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suppression of facts. It is settled law that in order to invoke the proviso to Section 11A(1), a
mere misstatement or suppression of facts could not be enough. The requirement in law is that
such misstatement or suppression of facts must be willful. | also find that onus to prove fraud,
misstatement lies on revenue and the burden is shifted to assessee only when discharged by
revenue. In the present case, the department had failed to establish the malafide intention of
the appellant with intent to evade payment of Central Excise Duty, leviable on RMC. Therefore |
find merit in the contention of the appellant that the allegation of suppression with intent to
evade payment of duty is not sustainable. In this regard, | rely upon the decisions pronounced
by the Hon’ble Supreme Court in the case of Commr. of Customs, (CSI Airport) Vs. M/s. Star
Entertainment Pvt. Ltd., as reported in 2015(329) ELT 50 (Bom.), the facts of which are very
much identical with the facts of the present case, wherein the Hon’ble Court held that:-

“12) When the matter was referred to third Member for his opinion, he heard both sides
and we are concerned only with his finding on the point of time bar and limitation. Paras
22 and 23 of his decision read as under :-

“22.  On the issue of time bar, the contention of the appellant is that the
demand is confirmed by invoking extended period of limitation on the ground of
suppression of facts with intent to evade payment of duty. In this regard | find
that prior to the decision of the Hon'ble Supreme Court in the case of Living Media
India Ltd., there were decisions of the Tribunal in the case of Sony Music
Entertainment Pvt., Ltd. vs. CC, Mumbai reported in 2005 (189) ELT 227 = 2005-
TIOL -1018- CESTAT -MUM , CC, Mumbai vs. Sony BMG Music Entertainment (1)
Pvt. Ltd. reported in 2007 (218) ELT 699 and in the case of Living Media Ltd. vs. CC
reported in 2002 (148) ELT 441.

23. In the case of Sony BMG Music Entertainment (I) Pvt. Ltd. (supra), the
Tribunal, after taking into consideration the Hon'ble Supreme Court decision in
the case of Associated Cement Companies Ltd. reported in 2001 (128) ELT 21 (SC)
= 2002-TIOL-08-SC-CUS-LB, held against the Revenue. The Hon'ble Supreme Court
in the case of Living Media India Ltd. (supra ), reversed the view taken by the
Tribunal in the year 2011. In these circumstances, as during the period when the
goods in question were imported into India, there were certain decisions which
are against the Revenue, therefore | find merit in the contention of the
appellant that the allegation of suppression with intent to evade payment of
duty is not sustainable. On the issue of time bar | agree with the view taken by
the learned Member (Judicial) hence the order confirming the demand,
confiscation of the goods and imposition of penalties is not sustainable hence set
aside. The Appeals are allowed after setting aside the impugned order on the
ground of limitation.”

13) Having perused these paragraphs and finding that the majority view is that on
merits there being no dispute but difference was with regard to invocation of the
extended period that there is no perversity in the views which have been taken. It is well
settled that finding on the point of limitation can raise mixed question of fact and law. In
the present case, the facts being undisputed, the Tribunal found that prior to the
decision of the Hon'ble Supreme Court, which came on 17th August, 2011, there were
certain decisions of the Tribunal. It may be that the Tribunal has not referred to all the
decisions, but nonetheless in the order passed by the third Member, there is a
reference to the Judgment of the Hon'ble Supreme Court in the case of Associated
Cement Companies Ltd. (supra). These were the views against the Revenue. The [egal
position, therefore, was not clear, but somewhat in doubt. It is in these circumstances
that the Tribunal concurrently held that the demand in the present case is time barred.
The demand was, therefore, set aside.

14) We do not see how a decision of this nature can be faulted. In the case of
Continental Foundation Joint Venture vs. Commissioner of Central Excise, Chandigarh-I
reported in 2007 (216) ELT 177 = 2007-TIOL-152-SC-CX, the Hon'ble Supreme Court had
an occasion to consider this aspect in somewhat similar wording and phraseology. There,
M/s. Nathpa Jhakri Power Corporation ( NJPC ) was a joint venture between the
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Government of India and the Government of Himachal Pradesh set up for the purpose of
construction of a power project. The civil work relating to project was alloted to 3
companies, one of which was the Continental Foundation Jt. Venture. The agreement
was executed and to provide inter alia mix concrete for execution of various items of
work under the contract. A show cause notice was issued by the Commissioner of Central
Excise to the joint venture companies alleging that the construction companies employed
by Nathpa Jhakri Power Corporation were manufacturing Ready Mix Concrete (RMC) on
which no central excise duty is being paid. Since the said RMC falls under Chapter
Heading No. 3824.20 of the Schedule to the Central Excise Tariff Act, 1985 and is subject
to Central Excise duty under Central Excise Act, 1944, duty is payable. The allegations in
the show cause notice and the reply of the Assessee have been then referred extensively
by the Hon'ble Supreme Court . Then, in para 5, the Hon'ble Supreme Court noted the
plea relating to non applicability of the extended period of limitation. Then, the Hon'ble
Supreme Court in para 9 held that it is not necessary to go in other issues, because the
Appeals are bound to succeed on the point of the challenge to the extended period of
limitation.

15) In paras 10 and 11, this is what the Hon'ble Supreme Court has held: -

“10. The expression “suppression” has been used in the proviso to Section 11A
of the Act accompanied by very strong words as 'fraud' or “collusion” and,
therefore, has to be construed strictly. Mere omission to give correct information
is not suppression of facts unless it was deliberate to stop the payment of duty.
Suppression means failure to disclose full information with the intent to evade
payment of duty. When the facts are known to both the parties, omission by one
party to do what he might have done would not render it suppression. When the
Revenue invokes the extended period of limitation under Section 11A the
burden is cast upon it to prove suppression of fact. An incorrect statement
cannot be equated with a willful misstatement. The latter implies making of an
incorrect statement with the knowledge that the statement was not correct.

11 Factual position goes to show the Revenue relied on the circular dated 23-
5-1997 and dated 19-12-1997. The circular dated 6-1-1998 is the one on which
appel/aﬁt places reliance. Undisputedly, CEGAT in Continental Foundation Joint
Venture case (supra) was held to be not correct in a subsequent larger Bench
judgment. It is, therefore, clear that there was scope for entertaining doubt about
the view to be taken. The Tribunal apparently has not considered these aspects
correctly. Contrary to the factual position, the CEGAT has held that no plea was
taken about there being no intention to evade payment of duty as the same was
to be reimbursed by the buyer. In fact such a plea was clearly taken. The factual
scenario clearly goes to show that there was scope for entertaining doubt, and
taking a particular stand which rules out application of Section 11A of the Act.”

16)  In the light of the above principles and which we can safely apply to the present
case, we do not term the Tribunal's view as perverse. The Tribunal may not have referred
to all the decisions, the Assessee also has been faulted in this case for not abiding by the
provisions of law in the teeth of some clear judicial pronouncements, however, the
question was, when the consignment or goods were imported, was the Assessee guilty of
not complying with the provisions of law and willfully. That there were certain orders
and the decisions of the Tribunal against the Revenue being an undisputed fact, the
Tribunal concluded that the extended period could not have been invoked. If the
Assessee cannot be faulted for taking advantage of the unclear or doubtful legal
position, then, the demand rightly fails. The Tribunal has, by majority, held that during
the period when the goods were imported in India, there were certain decisions
against the Revenue. The allegation of suppression with intent to evade payment of
duty, therefore, is not established and proved. In the circumstances, the third Member
agreed with the Member Judicial that the order confirming the demand, confiscation of
the goods and imposition of penalty is not sustainable and must be set aside. While we
can appreciate the anxiety of the Revenue, when the Assessee succeeded on technical
ground, but, the doubtful legal position and which is required to be cleared by the higher
Courts is something for which we cannot hold either the Assessee or the Revenue
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responsible. In the circumstances, we do not think that the Appeal raises any substantial
question of law. It is accordingly dismissed.”

In this regard, | also rely upon the following decisions pronounced by the higher

appellate forum:-

M/s. Padmini Products, as reported in 1989 (43) ELT 195 (SC) — wherein the Hon’ble
Supreme Court held that “extended period of 5 years inapp/icab/e for mere failure or

negligence of the manufacturer to take out licence or pay duty when there was scope for
doubt that goods were not dutiable.”

M/s. Pahwa Chemicals P.Ltd. Vs. CCE, Delhi, as reported in 2005 (189) ELT 257 (SC),
wherein the Hon’ble Supreme Court held that “merely because they were affixing the
label of a foreign party, they did not lose the benefit of Notification No. 175/86-CE, as
amended by Notification No. 01/93-CE. The view taken by the appellants had, in some
cases, been approved by the Tribunal which had held that mere use of the name of a
foreign party did not disentitle a party from getting benefit of the Notifications. It is only
after larger Bench held in Namtech Systems Ltd Vs. Commissioner of Central Excise,
New Delhi reported 2000 (115) ELT 238 (Tribunal) that the position has become clear. It
is settled law that mere failure to declare does not amount to wilful mis-declaration or
wilful suppression. There must be come positive act on the part of the party to
establish either wilful mis-declaration or wilful suppression. When all facts are before
the Department and a party in the belief that affixing of a label makes no difference does
not make a declaration, then there would be no wilful mis-declaration or wilful
suppression. If the Department felt that the party was not entitled to the benefit of the
Notification, it was for the Department to immediately take up the contention that the
benefit of the Notification was lost.”

M/s. Cosmic Dye Chemicals Vs. CCE, Bombay, as reported in 1995 (75) ELT 721 (SC),
wherein the Hon’ble Supreme Court held that “the requisite intent to evade duty is built
into these very words. So far as mis-statement or suppression of facts are concerned,
they are clearly qualified by the word 'wilful- preceding the words 'mis-statement or
suppression of facts- which means with intent to evade duty. The next set of words
‘contravention of any of the provisions of this Act or Rules- are again qualified by the
immediately following words ‘with intent to evade payment of duty-. it is, therefore, not
correct to say that there can be a suppression or mis-statement of fact, which is not
wilful.”

CCE, Mumbai-IV Vs. M/s. Damnet Chemicals Pvt. Ltd., as reported in 2007 (216) ELT 3
(SC), wherein the Hon’ble Supreme Court held that “in order to invoke the proviso to
Section 11A(1), a mere misstatement could not be enough. The requirement in law is that
such misstatement or suppression of facts must be willful.” '

M/s. Anand Nishikawa Co. Ltd. Vs. CCE, as reported in 2005 (188) ELT 149 (SC), wherein
this Court held ““suppression of facts" can have only one meaning that the correct
information was not disclosed deliberately to evade payment of duty, when facts were
known to both the parties, the omission by one to do what he might have done not that
he must have done would not render it suppression. It is settled law that mere failure to
declare does not amount to willful suppression. There must be some positive act from the
side of the assessee to find willful suppression.”

CCE Vs. M/s. Chemphar Drugs and Liniments, as reported in 1989 (40) E.L.T. 276 (S.C.),
wherein the Hon’ble Supreme Court has observed that “to invoke the extended period of
time, something positive other than mere inaction or failure on the part of the
manufacturer or producer or conscious or deliberate withholding of information when

manufacturer knew otherwise, is required to be established.”
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e M/s. Uniworth Textiles Ltd. Vs. CCE, Raipur, as reported in 2013-TIOL-13-SC-CUS,
wherein the Hon’ble Apex Court held that “mere non-payment of duties is not equivalent
to collusion or willful misstatement or suppression of facts and burden of proof of
proving mala fide conduct lies with the Revenue and assessee cannot be asked to
substantiate his bona fide conduct.”

o M/s. Shapoorji Pallonji and Co. Ltd. and others Vs. CCE, Mumbai, as reported in 2016-
TIOL-2126-CESTAT-AHM, wherein the Hon’ble CESTAT, Ahmedabad held that “the mix
manufactured by the appellant is specially made for Mahindra & Mahindra and is
manufactured with precision of a high standard and is delivered to the customer at his
site. Thus prima facie it fulfills the criteria identified by the Hon'ble Supreme Court in its
decision. In the instant case the appellants are also adding plasticizers to improve the
quality of the concrete. In view of above it is held that the product manufactured by the
appellants is RMC and the appellants are not entitled under Notification No. 4/97 dated
01.03.1997. In so far as the issue of limitation is concerned the decision of the Hon'ble
Supreme Court in the case of Continental Foundation Jt. Venture (supra) is squarely on
this issue. In the said decision the Hon'ble Apex Court has observed as follows.-

11. Factual position goes to show the Revenue relied on the circular dated 23.5.1997
and dated 19.12.1997. The circular dated 6.1.1998 is the one on which appellant
places reliahce. Undisputedly, CEGAT in Continental Foundation Joint Venture case
(supra) was held to be not correct in a subsequent larger Bench judgment. It is,
therefore, clear that there was scope for entertaining doubt about the view to be
token. The Tribunal apparently has not considered these aspects correctly. Contrary
to the factual position, the CEGAT has held that no plea was taken about there being
no intention to evade payment of duty as the same was to be reimbursed by the
buyer. In fact such a plea was clearly taken. The factual scenario clearly goes to show
that there was scope for entertaining doubt, and taking a particular stand which
rules out application of Section 11A of the Act.

12. As far as fraud and collusion are concerned, it is evident that the intent to evade
duty is built into these very words. So far as mis-statement or suppression of facts are
concerned, they are clearly qualified by the word 'wilful', preceding the words "mis-
statement or suppression of facts" which means with intent to evade duty. The next
set of words 'contravention of any of the provisions of this Act or Rules' are again
qualified by the immediately following words 'with intent to evade payment of duty.’
Therefore, there cannot be suppression or mis-statement of fact, which is not wilful
and yet constitute a permissible ground for the purpose of the proviso to Section 11A.
Mis-statement of fact must be wilful.

4.5 In fact, the period as well as the issue involved is roughly the same. Relying upon the

above said decision of the Hon'ble Supreme Court we hold that extended period of

limitation cannot be invoked in this case.”

10.3 In view of the above, | find that extended period cannot be invoked in the present case.
However, since the case stands on merits, the appellant is liable to pay Central Excise Duty
leviable on the excisable goods cleared during the normal period of limitation along with
interest at the appropriate rate on the delayed payment.

11. Regarding penalty, | find that even after the judgement passed by the Supreme Court in
the case of M/s. Larsen & Toubro Ltd., clarifying the issue, in question, the appellant had failed
to follow the procedures, as laid down under Central Excise Act, 1944 and rules, framed
thereunder, and failed to pay Central Excise Duty leviable on said excisable goods i.e. RMC.
When the crystal clear legal provision was available to deal with a situation, the appellant
should have followed the same. | also find that the excisable goods, in question, i.e. RMC was
chargeable to Central Excise Duty since March, 2012, and the Hon’ble Supreme Court has just
clarified the issue. ~Accordingly, the appellant should have suo moto started following the
requisite procedures and paying applicable Central Excise duty on said excisable goods, which
the appellant had failed. The appellant, therefore, liable to penalty equal to 50% (fifty per cent)
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of the amount of Centrall Excise Duty determined, as discussed herein above, under the
provisions of Section 11AC(1)(b) of the Central Excise Act, 1944.

12. The appeals filed by the appellant stand disposed of in above terms.

(DR. BALBIR SINGH
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