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3Tfr9T 'tisii (QT) olIcb Lo.Ro?I9 F1T%I  3IJfT 3Tlf Th 
oc/RoI,1 ~,,1jch 3l.(u!

, c,'b"-c1 1e1, 311L1'l-cl, o-c11 [ t'cl hlT cb. 
3ftt .3ct4lC, le-cb ,Icfrtdll II fI1I 31PT{ SS 41 c'Ll c-'-II 3TTR 41 

fcfçj 1T dQ4 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Chandrakant Valvi, 
Commissioner, Central GST & Excise, Bhavnagar has been appointed as Appellate Authority 
for the purpose of passing orders in respect of appeals flied under Section 35 of Central 
Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3ItF 31IIctcl/ , lc -cl 3lhLlcl-d/ 3'-IIlc-d/ -lti.1ct 31i4'i-c1, 'o-ckl 3c- 4k, Ib/ lc1Ih, / jll'Ho1"k 
/ T[TTI TT id 1T1c' 311f '4lci: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar I Gandhidham 

tr fleci,cii & 11II [  1 '-Idi /Name & Address of the Appellants & Respondent :- 

M/s. Adani Power Ltd., Shikkar, Nr. Adani House, Mithakhali Six Road, Navrangpura, Ahmedabad. 
-380 009, 

 3TTt(3Tt) c ç- d-o11l1d t 31T I1ctl / I,II1II4UT 
31T '* -lc1-'dJ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

I ]r-ci ,o-çli 3cYlc, lr-cli lTh clIcl- ( 31'-))eii-I ok1I1lctUF 3Tt[, o-ç 
1944 c1 -1RT 35B 3Td U f[ 3{ffRT, 1994 4 RT 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) ccul iqio- 1r cl +)'IJ-ii ] ç -cf,, i-chi 3c-Yo1 1e-4 t cUc  3T11t1 
Il1chui 4  11I '-Ilo, cIicti r 2, 31T 'i, l 't1TftT U 

The special bench of Customs, Excise & Service '?'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) .3( 1c -d 1(a) 9Tt. TT 34Tft 3TITtIT f[ 3TcIf  Thi-u rzr 3c4c N 11 
.l'1Icb 3l4c o- k1l1lcb.Ul (-è) dli t11:T;rf  hlzr cbI, , des, J-lIel {1 3fI1Tt1 
311,llk,- ooF, c) cli 51T1'F 'EiTfv 1/ - 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

S 

(A) ic'-Ucl [I 
86 3t 

of CEA, 1944 



(iii) o- Ifcicb.,u d-I8T 3f&1'If -dd Z[ 3i-YIc, ]ch (3ftf)  f.id-Hc1e1, 2001, 
ZPT 6 3T9T 1ftff fW  EA-3 ik d IT 3lT9T 'ElTV_I 

c-,d- i,c4-, [[ 3ç'-flc di d-lldl ,IR1 c)  J-lldi 3fr edIkII dRil 'b4t 5 
ITg ?1T 3H  5 rr1ll iL rr 50 1T1I1  dcb MTT 50 IT '-i 

1,000/- tl,_5,000/- trt 31T 10,000/- Pt T 1iiftr zri ci 41 i1   iei'o1 cI rftr 
1(4) T dIdlo1, &lI1d 3141ci'k  cg) iii 16kch 

Icflo1cb c,clI(I 5ff i1dh PFl ,clI4J 1IT audi EIT1IT I 1lId TF? f dIdIo1, 
3i1 IIfl 1?t IT i1T1tF ai IId 1L) c ur 4   ¶ I 

(-è 3ttT) fiv iir-q rri 500/- trt r f*fr  audi ci(c-U T1 li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5U00/-, 
Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form ol crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
31c 11lOT FiF 3T[, 31TT, 1994 cI-') t1TT 86(1) 31fif clich,& 

-iciieII, 1994, fZTJT 9(1) dd *f[ [fl S.T.-5 rfl, 4) ff 4'r i: -t -  3H 
TT T 3TfT f 3F[ c f c1  (3   gf 

1) ,3 c4iJ- cJ-1 1jc4- fl1  1cflc*  cgl -HdI ,iji 4  J-flJ 3ft;f cfdJIi 

di aiJ-ioii, IL 5 1Td[ IT 3W r4i,H, 5 iT1 '&'-1'.! 1T 50 1{PIT ,t,Lii.! dcii 31TIT 50 'tL1( 
3TtF ctiJ-lT: 1,000/- t[

,_
5,000/- TII 31TT 10,000/- trlt i 1Thf1T ai,l-li ]c -cii cl T) 

çjdo- c4iI 1iiftr lcii f dIdki, &1ci1d 3i'-1c'Th IT?Tl1ETtOT iIr lftii i1l'i-k 
f ic1oiii RT 51T SHIid 1TF TT fi 5fl9T ifl1V 

  j  rr fv  li -  cl I 
31Tf ('-è 31th) V 3flrq IT1 500/- V P[ II1 ]c-cii I-fl ioiJ T[ I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(11  of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shall be certified copy) and should be acconiparned by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

r 3lfrTT, 1994 '41 1TT 86 4) 3-1m3?i (2) it (2A) 3J9f  c) dj4 3itftf IciIcii 
1LlJ-lc1ic), 1994, ¶1ifr 9(2) LcI 9(2A) dd frtfiftr W-11 S.T.-7 cl ff Fi'I (Jcu 38l 1T1 

31ktcl, io c k 3c'li, 3T-1i1T 3Ih'.Ic4d (3P1f), io-çj 3c-'-lic, c,-cb C,clki  1tftT 31T1 c) 1zii 
4-lcldol c4i  (3 b ift 'lJ-nI1d II'I41 riTti) 31 31ilci-d c1ki ilr4i 3lIcl-d 3TT1T 3YVJ,cl-d, 

io) 3c4i, k,-c4i/ c1icb, cf1 3-p4)c'iI ITTfiFUT c) 3lTT c, igr l ciic'I 3TII 4 
[[I dof 45 I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

)á-ii lci, cio-ç4 3c'-UC. fC -cb i cil4 i4l Icii.ui () 31i 
.3cYI 3TPT 1944 c11 1TT 35lii 3Tl9T, II 4i ¶i-c1l1 3Tfrff, 1994 c)  TT 83 

3flTl c1Icl( cii) elidi 81 di ,  31Tf ',I1  311)c1d W1iFUT 3{tIllf iF[t 3c'-flc, 

1/)cii ctv 10 rfrRf (10%), aui -IIdi I aii4'ii 1ac1iI~d , 1T J1I, auci I 1J-1oJ[ 

fiI1ad , r -lIdI frrr auw, rf 1 -i tim 3fl9F 3PRT fll nr T?r 3]i)f[  ~i rfi c,+I 

io- icYic, TT c1 )ciIcb 3r "J-lldl 15TT dftl f" f-ci lTflif 

(i) im113P[cbd-i 

(ii) ci 5f[f 4) c1 di dl('Icl 

(iii) ) -i ZIJTT 1-ld-ltc1c' lZIF 6 3T9t l T 

 fximt1 :l:2Tm 3I ti 3t cii)  fl/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



w 

(i) 

(C) IflT kcbR tf9V 3T: 

Revision app1iation to Government of India: 
31Tf chi qFtfluV  lIIlcbl oIlIIc1 HIi-1e1') , i1ZV 3çI, 3T 1Pf, 1994 c11 -TRT 

35EE rrr c- ck, 31t 31 T{[ -lR, fTOT 3Tt tf J- I el i-I, 

't -I el, 1 c1u , - 110001, t fir 5IT9T 1T1V I / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Appheation Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

zrf J-flcI o-Icji4-jIo-1 , o1c4Io1 "-Ilel c1i) fit c*IIol HT dI 

'tlTT ff fIII 3Tf IIoI ff ¶1b lci d d T 1:t 

-UI tUT, ¶r 'w:iin;l-  r tT ITh[ 

1I-k I/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or irorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) rr th r fuç  i?I I'fd iRT[ t l 

3- i) d 41 z'r 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) jr'-itc lr-c I IciIo1 t1I l9T Tf tlT[ 1T TT[ ct1 ff1f I -Id fTr  / 
In case of goods exported outside India export to Nepal or hutan, without; payment of duty. 

(iv) [f[I 3cI, .icYI1 HTIM jl'I TF - i $1 3ZP1 

dd 3 3ff  (3.Jt[) JT r .tif1 (T 2), 
1998 41 4TT 109 f1T ftZRT 41    q ZJ ne. T1r 1r - i/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed b] the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance [No.2) 
Act, 1998. 

311(')ci-d 31TT 41 ',41li ',I1 1II EA-8 , t c11 IP4 3c'-BC,ol 1c'-4 (3T'frf) ¶j-ncielt, 

2001, ffrf 9 31Tr  , i r 3 '-ii iMrr liT41 if I 
3c-d 3T[t fl1 Jiel 3Tft 3T 31TT 4  t i   c I1 ifvi 
3Ic, lcii 3T11Pf, 1944 41 1TT 35-EE dt;ci 11r   41 3lc,I , Idi) dl-1 t[ 

TR-6  rt Ji ç d 1 5iT1r T1 1fl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Ixcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 910 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan - 
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under 
Major Head of Account. 

(vi) 3-lT f -o11d 1t l 3T11r  II4t TtV 
 JieIdi bd1  1T3Fc4Ji dldIo1 fzlT 1Ii 3f1Jicdd 

rr l.Jch 1T it1 'J-IIclI ifr 1000 -/ f dIcfl 1fF ''1R! 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

$Ji 3TT -Ic'4 3fIft T [J1T[ t Jic'4 3JT[ fI1i ElJ d ç flo-j, 3t4J.c1d 

dI 'II°i1 II1,Th ,Ji RT 4  ¶ 1IIT 9i1R 3t 

I1cbUI Vi 3Ttf ZIT IT ,t-I-cbI'i 't) Lb 3TFllT 1T lIdI / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fadt that the one appeal to the Appellant Tribunal or 
the one application to the Central (jovt. As the case may be, is filled to avoid scriptoria work if 
excising Ms. 1 Iakh fee of Rs. 100/- for each. 

O-II.I!eH1 Ic'-b 3T TJF, 1975, 311Jit)-I 3Tf1-Ik 'i-Ie1 3-ITT P TTT 3TTf 41 
tT . 1d1f[ 6.50 #r r o- I -4 I c'I I 1?.1 eldl I i1I / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I iii terms 01 
the Court Fee Act,1975, as amended. 

.-flJiI lcb, ocLl 3c1-llcl 1e-cl 1 , kIch 314)c'i1JI oJ.IIlI14iUI (P- 11l) fI1e, 1982 

31 1TIT JiIJiI  4  3 JIIo1 31Id 1T lIdI I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

.jr.I )1c TfIEF1 '*l 3111t cI1el El JiIIIld CJ.IIYcb, I-dc1 3fl olcilo-IdJi TlltJT.ft 

3TTftl1T 1111'tZ[ aN1I www.cbec.gov.in  '*) iI I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental website ww.cbec.gov.m 

(v)  

(D)  

(E)  

(F)  

(G)  



U 

U 
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Appeal No. 326/RAJ/2017 

:: ORDER-IN-APPEAL::  

Being aggrieved with the letter F. No: V(18)4135/2017/Ref 

dated 20.04.20 17 issued by the Assistant Commissioner, Central Excise 

Division-I Rajkot (hereinafter referred to as "impugned order") M/s. 

Adani Power Limited, Shikhar, Near Adani House, Mithakali Six Roads, 

Navarangpura, Ahmedabad, (hereinafter referred to as "appellant") 

has filed the present appeal. 

2. The appellant is a Co-Developer of multi product Special 

Economic Zone which has been set up near villages Tunda and Siracha, 

Taluka: Mundra, Dist: Kutch, Gujarat, to undertake generation of power 

as per authorized operation in the SEZ, for which they have set up 4620 

MW power plant in the SEZ. Further, as per Section 26 of Special 

Economic Zones Act, 2005 and Special Economic Zones Rules, 2006, 

they are entitled to procure into the SEZ all the goods and services 

required for undertaking authorized operations, without the same 

suffering any tax / duty liabilities 

3. The appellant had procured into SEZ stores, spares and 

consumables from units falling under the jurisdiction of the Asistant 

Commissioner of Central Excise Division-I Rajkot (hereinafter referred 

to as "the Lower Adjudicating Authority") for which they did no.t claim 

any exemption, drawback or concession, therefore in pursuance of Rule 

47(5) of Special Economic Zones Rules, 2016, inserted vide Notification 

dated 05.08.20 16, they filed the claim on 29.03.20 17 seeking refund of 

Rs. 23,38,661/- being the amount of Central Excise duty paid by their 

suppliers. 

4. The Lower Adjudicating Authority noticed that neither the 

registered office nor the thermal power project / plant of the appellant 

falls under the jurisdiction of their Office i.e. Central Excise Division-I 

Rajkot. Therefore, Assistant Commissioner, Central Excise Division-I 

Rajkot vide impugned order dated 20.04.20 17 returned the refund claim 

to the appellant for submission before the proper authority after due 

rectifications of the observations cited in the impugned order. 

5.1 Being aggrieved with the returning of their refund claim vide 

impugned order, the appellant has filed present appeal, inter alia, on the 
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Appeal No. 326/RAJ/207 

grounds that lower adjudicating authority has not followed the principal 

of natural justice. 

5.2 The appellant further stated that the Lower Adjudicating Authority 

has erred in holding that he was not correct jurisdictional authority since 

as per Rule 47(5) of SEZ Rules provides that the refund, demand, 

adjudication, review and appeal with regard to matters relating to 

authorized operations under SEZ Act, transactions and goods and 

services related thereto, shall be made by the jurisdictional Customs and 

Central Excise authorities in accordance with the relevant provisions of 

the Central Excise Act, 1944, the Customs Act, 1962 and the Finance 

Act, 1994; that the expression "jurisdictional Excise authorities" would 

obviously refer to the jurisdiction in which Central Excise duty has been 

paid as the Special Economic Zones are outside the purview of Central 

Excise Act, 1944 and hence there cannot be jurisdictional Central Excise 

officer of SEZ; that they placed reliance on the case law of 0swa1 

Chemicals and Fertilizers Limited 2015 (318) ELT 617 (S.C.) 

wherein it has been held that the refund can be claimed in the 

jurisdiction in which tax has been paid. 

5.3 The appellant while relying on the case laws of Fujitzu 

Consulting Private Limited - 2016 (41) STR 728 (Tn. Mumbai), 

Devasthan Vibhag - 2008 (10) STR 415 (Tn. Del) and Sahara Power 

Products - 2015 (40) STR 536 (Tn. Bang) stated that even though the 

refund claim is lodged in a different jurisdiction the same cannot be 

rejected only for the want of right jurisdiction and ought to have been 

forwarded to the officer having jurisdiction. 

5.4 The appellants while summing up their arguments requested 

that the Lower Adjudicating Authority be directed to sanction the refund 

claim considering the legal position. 

6. The Central Board of Excise and Customs vide Notification 

No: 26/2017-Cx(NT) dated 17.10.2017 read with Order No: 05/ 2017 

Service Tax dated 16.11.2017, has appointed undersigned as Appellate 

Authority under Section 35 of Central Excise Act, 1944 for the purpose of 

passing orders in this appeal. 

7. Appellant did not appeared for personal hearing, despite 

personal hearing notices were issued, wherein personal hearing was fixed 
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Appeal No. 3261RAJ!2017 

on 15.02.20 18, 07.03.2018, 20.03.2018 & 10.04.20 18, hence I take up 

the present appeal for deciding on the basis of the records available with 

the present appeal. 

Discussions & Findings:  

8. I have gone through the facts of the case, Impugned Order i.e. the 

letter dated 20.04.20 17 issued by the Assistant Commissioner, Central 

Excise Division-I Rajkot vide which the refund claim filed by the 

Appellant was returned to the Appellant. I have also gone through the 

Appeal memorandum, including the Grounds for Appeal filed by the 

Appellant on 19.06.20 17 in this case. 

9.1 I find that the limited issue to be decided in this matter is whether 

the Assistant Commissioner, Central Excise Division-I Rajkot has 

correctly returned the refund claim filed by the Appellant. 

9.2 The Appellant is a Co-developer in Special Economic Zone (SEZ) 

and has been authorized by the Board of Approval (BOA) for generation 

of electricity as their authorized operations for which they have set-up a 

Power Plant in SEZ. They procured Central Excise duty paid goods from 

DTA suppliers for authorized operations in SEZ. As provided under SEZ 

Act, 2005 and the SEZ Rules, 2006, they are entitled for duty free 

procurement of goods. Hence, they filed application before the Assistant 

Commissioner, Central Excise Division-I Rajkot (hereinafter referred to 

as "the Lower Adjudicating Authority"), for refund of Central Excise 

duty amounting to Rs. 23,38,661/- paid on excisable goods received from 

DTA in the SEZ for authorized operation. 

9.3 I find that the Lower Adjudicating Authority, vide Impugned Order 

i.e. letter dated 20.04.2017 returned ( "not rejected" as stated by the 

appellant in the grounds of appeal at Para.2 ) the said refund claim of 

the Appellant, on the ground , mainly, that neither the registered office 

nor the thermal power project! plant of the appellant falls under the 

jurisdiction of his office i.e. Central Excise Division-I Rajkot and 

requested to file/submit the same with the proper authority after due 

rectifications as stated in the impugned order. 

9.4 The present appeal has been filed by the Appellant mainly on the 

ground that while returning their claim, the Lower Adjudicating 

Authority did not follow principles of natural justice. In this regard, I find 
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Appeal No. 3261RAJ1207 

that the refund claim of the Appellant has been returned by the authority 

without issue of any notice. In large number of decisions, various higher 

appellate authorities have held that grant of refund is a quasi-judicial 

proceedings and application for refund filed by any person cannot be 

rejected without issue of a show cause notice to the said person. The 

Lower Adjudicating Authority has returned the claim filed by the 

Appellant without providing him an opportunity to explain as to why his 

claim should not be rejected/returned. 

9.5 I find that the Central Board of Excise & Customs, New Delhi, has 

prescribed procedure for grant of rebate of Central Excise duty on goods 

exported (which include goods supplied from DTA to SEZ). As per 

guidelines prescribed in Chapter 8 of the CBEC's Central Excise Manual, 

the rebate claim can be sanctioned by Deputy/Asstt. Commissioner of 

Central Excise having jurisdiction over the factory of production of export 

goods or the warehouse; or Maritime Commissioner; that a deficiency 

memo should be issued in case the claim is not complete. Further, the 

Board vide Circulars No. 6/2010-Cus., dated 19-03-2010 and 

100 1/ 18/2015-CX.8, dated 28-04-2015, have issued clarification in 

respect of payment of rebate of duty on goods cleared from DTA to SEZ, 

which have not been considered by the Lower Adjudicating Authority in 

this case. The Lower Adjudicating Authority is bound to follow the 

instructions of the Board, whereas, he has ignored the norms fixed by 

the Board and returned the claim to the Appellant without following 

principles of natural justice. 

9;6 I further find that the Lower Adjudicating Authority has returned 

the refund claim to the Appellant without going into merits of the case, 

on the ground that the address of the Appellant Unit is not falling under 

his jurisdiction. In this regard, the Lower Adjudicating Authority should 

not have returned the refund application to the Appellant; instead the 

refund application was required to be transferred to the appropriate 

jurisdictional Assistant Commissioner of Central Excise. 

10. Therefore, to meet the ends of justice, I set-aside the impugned 

order of the Lower Adjudicating Authority on the grounds that it has 

been passed without observing the principles of natural justice and in 

light of the decision in the case of Singh Alloys (P) Ltd - 2012 (284) 

ELT 97 (Tn. Delhi), and remand the matter back to Lower Adjudicating 

Authority i.e. Assistant Commissioner of Central Excise Division-I Rajkot, 
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Appeal No. 326/RAJ/2017 

with a direction to decide the matter afresh on merits by following 

principles of natural justice. 

11. In holding this, I also rely upon the case law of Honda Sell Power 

Products Ltd.- 2013 (287) ELT 353 (Tn. Del.) wherein a similar view 

has been taken as regard inherent power of the appellate authority to 

remit back the matters under the provisions of Section 35A(3) of the 

Central Excise Act, 1944. Further, Hon'ble Gujarat High Court, in Tax 

Appeal No. 276 of 2014, in the case of Associated Hotels Ltd. has held 

that even after amendment in Section 35A ibid after 10-05-2011, 

Commissioner of Central Excise would retain the powers of remand. 

12. Accordingly, without expressing any opinion on admissibility of the 

refund or otherwise, the appeal of the Appellant is disposed by way of 

remand with a direction to the Lower Adjudicating Authority to decide 

the refund claim of the Appellant on merits after following principles of 

natural justice. 

By Speed Post 
To, 
M/s. Adani Power Limited, 
Shikhar, Near Adani House, 
Mithakali Six Roads, Navarangpura, 
Ahmedabad-380009  

Copy to:  
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Rajkot 
3. The Additional Commissioner, GST & Central Excise, Rajkot 
4./The Assistant Commissioner, GST & CEX, Division-I Rajkot 

Guard File. 


