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Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance to Board’s Notification No. 26/2017-C.Ex.{NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,

HIT Hma»—cr/ TIFT FAFA/ YRS/ GES S, Feard 3cdic ?I?cﬁ/ ATy, TaAhIT / SATHTIR
 IMERENH| qERT IR S e ey A ghaa: /

Arising out of above mentloned 0]{0) 1ssued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

el & STAaIEr &1 A1 UG 9aT /Name & Address of the Appellants & Respondent :-
1. M/s Bhavani Industries, Ganjiwada, Bhavnagar Road, Rajkot,

3H FRAEME) ¥ ARd w3 wafFd Fefaf@a ol 7 sugegd witely / st & aner
mmmm%‘ll

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

AT Yok FeAd 3cUe Yok Ud Fak el Frnidetor & ufd e, el 3T e
HRRIA 1944 B URT 35B F Iedd Ud  fded HEEGA, 1994 B GRT 86 ¥ e .
R ooTg &7 o T § I/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Sectiori 86 of the Finance Act, 1994 an appeal lies to:-

FIlleRoT Hodihal & Feafeud Wil AHS WA Yok, FAT ScUled Yooh Ud AR IR
SRRSO Fr Y 9w, Jvc sdlld o 2, 3N F. GO, 75 e, B S S AR 1/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

Wqﬁ—éﬁa l(a) ¥ Fa 7T 31l & remar AW @l e e e, HEAT IeUE Yoh v
Ay AT F=rfaEer (Rvee) & afvas e difsar, aﬁ?ﬁwaaagﬂﬁ»ﬁmmm‘r
HEHGIEIG- 3¢ootE ] &I AN WigT I/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1(a) abovée
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The appeal to_the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accom anied
against one which at least should be accompanied by a fee of Rs. 1 OOO/— Rs.5000/ -,
Rs.10,000/- where amount of duty demand/interest/penalty/refund 1s u to 5 Lac., 5 Lac to
Lac and above 50 Lac respectively in the form of crossed bank d in favour of Asst.
Reg1strar of branch of any nominated public sector bank of the place Where the bench of an
nominated public sector bank of the place where the bench of the Tribunal is situate
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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AT ¥ R o AefeE 87 & A% qanT o Y@ithd 36 I aRT RRAT ST IR | GeRT
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The appeal under sub section (1} of Section 86 of the Finance Act, 1994, to the A pellate
Tribunal Shall be ﬁled 1n quadruphcate in Form S.T.5 as prescribed under Rule o(1 Il)
Service Tax Rules be accompanied by a copy of the order appealed a%alnst
(one of which shall be certlﬁed copy) and should be accom1:1>an1e t()iy a ees of Rs. 1000/-
where the amount of service tax & interest demanded & gena ty levied of Rs. 5 Lakhs or less
Rs.5000/- where the amount of service tax & erest emanded & penalty levied is moré
than five lakhs but not exceeding Rs. Fifty Lakhs Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall peQ
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commlssmner
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
((:1:1spute provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
rores
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;

1) amount of erroneous Cenvat Credit taken;

111) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the commencement of
the Finance (No.2) Act, 2014.
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revision application lies to the Under Secret to the G i isi
Application 8n1t, Ministry of Finance, Deé)artmaég o(% Reeve_na‘é?rn‘?@ﬁn%‘lg(f)rfngé%‘/a%evlljségn

Building, Parliament Stréet, New Delhi-110001, under Section 35EE of the CEA 44 i
respect of the following case, governed by first proviso to sub—secrtlion (1) o(f) Secgon—SSBligbid: n

ARG AT & e STeherrer & A H, SIET THA FRET A F ) HREE @ $HER TE F IRIET
% R A1 Rl e FREE A1 IR R U 813 g ¥ @Y $SW F URIe & AR, ar et
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In case of any loss of %oods, where the loss occurs in transit from a factory to a warehouse or
C ;

to another fdctory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

W%m%ﬁwm&ﬁﬁﬁaﬁmﬁm%%ﬁmﬁwﬁmmmwﬁm@'
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In case of rebate of duty of excise on goods exported to any country or territory outside India

of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

aﬁmeﬁaﬁwﬁmﬁmm%m@mmmmﬁm%ﬁamw%l/

In case of goods exported outside India export to Nepal or ﬁhutan, without payment of duty.

YRARIT 3cUe & IS Yew F A F AU S 3 e s AREw v sus fafted
TauEl & ded A B S ¥ 3 T ander o argwa (e & gaRr fed A (#. 2),
1998 &7 gRT 109 & ganr foiaa & a5 arlrg srar Jamafaf ax ar arg 7 aia e ate &

Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made t}%’ere under such order is passed by the

gotrmfbisséioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

3GAEd Jndeat H g wfddl 999 FEAT EA-8 F, S T dwaid 3cuied o (3der) Teweraen,
2001, & fas 9 & 3ddia fAfAfise §, 5@ MYy & @ & 3 AF & AT 1 e @R |
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TR-6 HI 9fa FoveT $T a0 wiRy| /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
souﬁht to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accomét)an;ed bg a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. :

TALRTOT e % Wy PefafEa @i e & erel & S e |
G oweT ThA U o T AT IEY FH & A F9X 200/ - T A B e 3R Aty dewe
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount
erlVOIVCd Oln Rﬁlpees One Lac or less and Rs. 1000/~ where the amount’involved is more than
upees One Lac.

AR 3H A F FS AF I F WARY § A TAF AT MY F AU Y A A, 39qRT
39T A AT e TR W avw ¥ R gU o & fowr 9f F @ ¥ue & o guieafa s
SATTRIOT &Y Uk 3ol AT T TSR T U AT fohaT SIIar & |/ In case, if the order covers

various numbers of order- in Original, fee for each 0.1.O. should be Faid_ in the aforesaid

manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one

1aqpph(:atlon to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising
s. 1 lakh fee of Rs. 100/- for each.

TENfIT FaRIe ow AR, 1975, F (Al & IR HA IR Td WEE IS A
yfer o fEiRa 6.50 TR T FATeRT Yook AT o Qe @yl /

One CQPy of application or 0.1.0. a§ the case may be, and the order of the adjudicatin%
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms o
the Court Fee Act, 1975, as amended.

AAT e, FeE 3G YEF T AT AT e (@ faf) e, 1982 ¥ ata
Td T gafeud AEET Y GEAted ST arer Al @ 3 o e sreRia fear s g1/

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules,

Fog el el & 3fie afde - ¥ Hdfta e, faega AR Fdeds yraemar & o,
el faemeiRr agwse www.cbec.gov.in @ @& THd § | / .

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher-

appellate authority, the appellant may reler to the Departmental website www.cbec.gov.in
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ORDER IN APPEAL

M/s. Bhavani Industries, Rajkot (hereinafter referred to as “the appellant”) having
Central Excise Registration No. AAFC8046RXMOQ04 has filed this appeal against OIO No.
23/D/2016-17 dated 10.01.2017 (hereinafter referred to as “the impugned order”) passed by

the Assistant Commissioner, Central Excise, Division-II, Rajkot (hereinafter referred to as “the
adjudicating authority”).

2. Briefly stated, the facts are that during the course of audit of the records of the
appellant conducted by the audit party of Central Excise, H.Q., Rajkot for the period from April,
2013 to March, 2014, it was observed that they had wrongly availed and utilized cenvat credit
amounting to Rs. 6,56,780/- for the service tax paid on outdoor catering service. Further, as per
the details provided by the appellant for the subsequent period from April, 2015 to December,
2015, it was observed that the appellant had wrongly availed and utilized cenvat credit
amounting to Rs. 4,38,455/- for the service tax paid on outdoor catering service (so called
canteen service). Accordingly, a Show Cause Notice dated 08.04.2016 was issued to the
appellant alleging that they had wrongly availed and utilised CENVAT Credit, on the ground that
the same is not eligible input service in terms of the exclusion clause given in the definition
under Rule 2(l) of the Cenvat Credit Rules, 2004, to the tune of Rs. 4,38,455/- for the period
from April, 2015 to December, 2015. The above Notice, inter-aliac demanded cenvat credit
wrongly availed and utilised along with interest and further proposed penalty on the appellant.

3. The above notice was adjudicated vide 01O No. 23/D/2016-17 dated 10.01.2017 by the
Assistant Commissioner, Central Excise, Division-|l, Rajkot wherein the Adjudicating Authority
disallowed the Cenvat Credit of Rs. 4,38,455/- and ordered to recover the same from the
appellant along with interest and imposed penalty of equal amount under Rule 15 of Cenvat
Credit Rules, 2004 read with Section 11AC of the Central Excise Act, 1944.

4, Feeling aggrieved, the appellant filed Appeal on the following grounds.

e that the adjudicating authority has totally ignored appellant’s argument that they are
providing canteen facilities to their employees because of statutory obligation imposed
on them under Section 46 of the Factory Act; that the appellant has paid service tax on
catering service for running canteen for the employees; that the cost of canteen
expenses are absorbed in the cost of production on which the central excise duty is paid

by the appellant.

e that under the scheme of Cenvat Credit Rules, 2004, the service tax paid on those
services which the assessee has utilized directly or indirectly in or in relation to the final
product is entitled to claim the credit; that when a particular service is not mentioned in
the definition clause is utilized by the assessee/manufacturer and service tax paid on
such service is claimed as cenvat credit, that the question is what are the ingredients
that are to be satisfied for availing such credit. If the credit is availed by the

. manufacturer then the said service should have been utilized by the manufacturer
directly or indirectly in or in relation to the manufacture of final products or used in
relation to activities relating to business. If any one of two sets is satisfied, then such
service falls within the definition of “input service’ and the manufacturer is eligible to
avail cenvat credit of the service tax paid on such service, that appellant has relied on

various judgments.

e that the appellant has already shown the cenvat credit availed on canteen services being
availed by them on service tax paid in their ER 1 return, In light of the same when no
suppression of fact is there, penalty cannot be impose/g on appellant.

h—
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5. The appeal was filed before the Commissioner (Appeals), Rajkot. The undersigned has

been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of
appellant vide Board’s Order No. 05/2017-Service Tax dated 16.11.2017 issued by the Under
Secretary (Service Tax), G.0.l, M.O.F, Deptt. of Revenue, CBEC, Service Tax Wing on the basis of
Board’s Circular No. 208/6/2017-Service Tax dated 17.10.2017.

6. Personal hearing was granted on various dates and the appellant submitted their
written submissions dated 10.04.2018.

7. I 'have carefully gone through the facts of case, the grounds mentioned in the appeal
and the submissions made by the appellant. The question to be decided in the appeal is

whether the appellant is eligible for the Cenvat credit of Rs. 4,38,455/- of the service tax paid
on outdoor catering services or otherwise.

8. | find that the adjudicating authority vide impugned order has disallowed cenvat credit
mainly on the grounds that the same is covered under the exclusion class of Rule 2{Nof Cenvat
Credit Rules, 2004, which reads as under.

“(c) such as those provided in relation to outdoor catering, beauty
treatment, health services, cosmetic and plastic surgery, membership of a
club, health and fitness centre, life insurance, health insurance and travel
benefits extended to employees on vacation such as Leave or Home
Travel Concession, when such services are used primarily for personal
use or consumption of any employee;”

9. The intention of exclusion of such services by the Government appears to bé to negate
claims for expenses that are passed off as business expenses, but are personal in nature.
However, this exclusion is only when such services are used primarily for personal use or
consumption by any employee. This exclusion will not apply in other cases.

10. Vide circular No. 943/4/2011-CX. dated 29.04.2011, it has been clarified by Board that
outdoor catering service is not eligible for credit only when it is used for personal use or
consumption of employees. Thus, when the Government has specifically used the words such
as “used for personal use or consumption of employees”, the same has to be given due effect
to. In the instant case, the cost of canteen expenses have been absorbed in the cost of
production on which central excise duty has been paid and the appellant has availed cenvat
credit after deducting the value of services recovered from it employees. Thus, it can be said
that in the present case, the outdoor catering service is used in relation to business activities of
the company and the service is used by all employees in general. | also find that outdoor
catering service in question has been provided by the appellant to the employees in terms of
Section 46 of Factories Act, 1948 wherein the appellant is required to provide canteen service
to the employee mandatorily. In these circumstances, cenvat credit cannot be denied to the
appellant in terms of the decision of the Cestat, Hyderabad in the case of Hindustan Coca Cola
Beverages Pvt. Ltd. V/s. CCE, Hyderabad-l reported at 2017 (49) S.T.R. 88 (Tri.-Hyd), wherein
the Tribunal observed as under:-

“7.  The appellants contend that canteen/outdoor catering services is provided within
the factory premises in compliance to the provisions of the Factories Act, 1948. it is also
submitted that such services are not used primarily for personal use or consumption of
employee. In P. Ramanathan Aiyar’s Advanced Law Lexicon 3rd edition, the word primarily is
defined as “that which is first in order, rank or importance, anything from which something else
arises or is derived.” The word means something which is more proximate or more important.
When outdoor catering services, beauty treatment, health services, etc. used for personal use or
consumption of an employee, it would not qualify as ‘input service’. In the instant case, as per
Factories Act, 1948, the appellants are compelled to provide food facilities inside the factory. It is
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more importantly used by the appellant to comply with the mandatory requirement under
Factories Act. If they do not comply with such provision of the Factories Act, the appellants will
definitely not be able to engage in the production/manufacture of final products. Therefore
outdoor catering services are used by appellant in relation to the business of manufacture and
not for any personal use or consumption of employee.

8. In view thereof following the decision laid in the appellants’ own case as well as the decision
of the Tribunal in Yazaki Wiring Technologies India (P) Ltd. case and Reliance Capital Asset
Management case (supra), | hold that the disallowance of credit is not legal or proper. The
impugned order is set aside. The appeal is allowed with consequential reliefs, if any.”

11. Taking shelter of the above decision of Cestat, Mumbai in the case of Hercules Hoise v/s.
Commissioner of Central Excise, Raigad, Mumbai reported at 2018-TIOL-648-Cestat-Mumbai,
has allowed cenvat credit on outdoor catering service post 01.04.2011.

12. Therefore, in the facts and circumstances of the present case, cenvat credit cannot be
denied to the appellant. Since, cenvat credit itself is allowed, there is no question of imposing
of interest and penalty.

13. In view of above, | find the appellant eligible for the CENVAT Credit of Rs. 4,38,455/- of
service tax paid on outdoor catering service during the period from April, 2015 to December,
2015.

14. Accordingly, | allow the appeal filed by the appellant and hereby set aside the impugned
Order. The appeal filed by the appellant stands disposed off.

Date: .04.2018
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F.No. V2/77/RAJ/2017
BY RPAD

To,

M/s. Bhavani Industries
Ganjiwada,

Bhavnagar road,

Rajkot

Copy to:
1. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.

2. The Commissioner, CGST & Central Excise, Rajkot/ Commissioner (Appeals), Rajkot.
3. The jurisdictional Deputy/Assistant Commissioner, Rajkot.
4. The Jt/Addl Commissioner, Systems, CGST, Rajkot

\_5./Guard File.

6. P.A







