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Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been aprointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.
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‘Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

I feTFar & ITAAET T A UG TaT /Name & Address of the Appellants & Respondent :-

1. M/s Ajanta Steel Products, 10, Samrat Industrial Area, Gondal Road, Rajkot,
2. Shri Vijaybhai Pranlal Zalera, Partner, M/s Ajanta Steel Products
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, .

2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1(a) above
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The appeal to_the Appellate Tribunal shall be filed in quadruphcate in form EA-3 / as

prescribed under Rule 6 of Central Excise (Appeal) Rules 2001 and shall be accompanied
against one which at least should be accompanied 'a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of dut ty demand/m erest/ enalty/refund is upto 5'Lac., 5 Lac to
50 Lac and above 50 Lac respecfively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated pubhc sector bank of the place where the bench of any
nominated public sector bank of the %ace where the bench of the Tribunal is situate
Apphcatmn made for grant of stay shall e accompanied by a fee of Rs. 500/-
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The appeal under sub section_(1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1 I)) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanle by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied 1s more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed_bank draft in favour of the Assistant Registrar of the bench of nominated Public -
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall bé accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2} & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Comm1ss10ner
Central Excise {Appeals) (one of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,

1944 which is also made applicable to Service “Tax under Section 83 of the Finance Act, 1994

an appeal a% ainst this order shall lie before the Tribunal on payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in

%1spute provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
rores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D
1) amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the commencement of
the Finance (No. QFAct 2014.
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Revision aé%plication to Government of India:  _
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A revision aBpllcathn_lles to the Under Secretary, to the Government of India, Revision
Applicationn Unit, Ministry of Finance, Departmenf of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1} of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or

to another factory or irom one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India

of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

I 3cuTe Yook 1 ST [T fHAT SR & @T6T, ATer AT $TheT T Aol ey & o 1 /

In case of goods exported outside India export to Nepal or Ehutan, without payment of duty.

YRARTT 3cUE & Ieuied Yok F A & T o AT FEle 3w FAHHE W swd R
Waue & agd e H g ¥ T TN e S e (3nfien) & cann e fEE (@ 2),
1998 #r arT 109 & carT Aad &7 95 ai@ 3uar AR uT a1 91 # aika fwe are g

Credit of any duty allowed to be utilized towards paﬁ'ment of excise duty on final products
under the provisions of this Act or the Rules made there under such order is 1E)_assed by the -

gotmrlrbiszloner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .
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The above zEaplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accomg)an_led by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied *by a fee of Rs. 200/- where the amount
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than
Rupees One Lac.
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FATTRHIOT &Y Teh 31Tl AT Shold GIPR Y TF ITdcs ohar SAar § |/ In case, if the order covers

various numbers of order- in Original, fee for each Q.1.O. should be paid in the aforesaid
manner, not withstanding the fact that the one appeal to_the Appellant Tribunal or the one

application to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising
Rg. 1 lakh fee of Rs. 100/~ for each.
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One copy of application or 0.1.0. a§ the case may be, and the order of the adjudicatin
authorig/yshall%%ar a court fee stamp of Rs. 6.50 a‘g prescribed under Schedule-1 in terms o%
the Court Fee Act, 1975, as amended. ,

AT o, FAIT UG Yo U qaE AN St (i @) S, 1982 A afvta
Td 3T gelyd A @ GEART F e At B 3T o e aresa fwar srar €1/

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 19
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For the elaborate, detailed and latest %?rovisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in
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ORDER-IN-APPEAL

M/s. Ajanta Steel Products, 10, Samarth Industrial Area, Gondal Road, Rajkot hereinafter
referred to as “the appellant”) and Shri Vijaybhai Pranial Zalera, partner of the appellant has
filed appeal against OO0 No. 53/D/AC/2016-17 dated 03.01.2017 (hereinafter referred to as
“the impugned order”) passed by the Assistant Commissioner, Central Excise, Division,
Rajkot (hereinafter referred to as “the adjudicating authorities”). Since, both the appeals filed

are against the common 010, the said appeals are being taken up commonly in this single

order.

2. Briefly stated, the facts are that during the period from 2011-12 to 2015-16 ({upto
08.01.2016), the appellant had illicitly cleared the excisable goods having value of Rs.
1,16,82,023/- involving Central Excise duty of Rs. 4,01,917/- by deliberately bifurcating their
clearances into three firms so as to avail undue benefit of exemption under Notification No.m
08/2003-CE dated 01.03.2003. Therefore, a Show Cause Notice dated 05.07.2016 was issued
to the appellant proposing confiscation of 13930 pieces of measurement scales of stainless
steel valued at Rs. 3,56,233/-; proposing goods valued at Rs. 1,16,82,023/- involving central
excise duty amounting to Rs. 4,01,917/- on crossing threshold limit of Rs. 1.50 crores liable
for confiscation; proposing demand of Rs. 4,01,917/- alongwith interest under Section 11AA
and penalty under Section 11AC of Central Excise Act read with rule 25 of the Central Excise
Rules, 2002. Said SCN was also issued to Shri Vijaybhai Pranlal Zalera, partner of the appellant

proposing for imposition of penalty under Rule 26 of Central Excise Rules, 2002.

3. The above notice was adjudicated vide 010 No. 53/D/AC/2016-17 dated 03.01.2017
by the Assistant Commissioner, Central Excise, Division-I, Rajkot wherein the Adjudicating
Authority confirmed the demand of Rs. 4,01,917/- alongwith interest and imposed equal
amount of penalty under rule 25 of the Central Excise Rules, 2002 read with Section 11AC of
Central Excise Act, 1944 and ordered to appropriate the amount already paid against their
respective liabilities. The order also proposed redemption fine of Rs. 4,02,000/- against the
appellant in lieu of confiscation as the goods were not available for confiscation; also
imposed penalty amounting to Rs. 1,00,000/- upon Shri Vijaybhai Pranlal Zalera, partner of

the appellant and Shri Nikhilbhai Zalera, proprietor of M/s. Anon Steel.

4. Feeling aggrieved, the appellant has filed the present appeal on the following
grounds:-

e thatitis a settled legal position that when goods are neither seized nor available for
confiscation, the redemption fine is not imposable and for this contention they rely
upon the judgment of larger bench of the Hon’ble Cestat in case of Shiv Kripa Ispat
Pvt. Ltd. v/s. Commissioner of C. Ex. & Cus., naski reported at 2009(235)ELT(Tri.-LB)

e that the judgments relied upon by the adjudicating authority are not applicable to
the present case,

e that the redemption fine imposed is liable to be set aside
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5. Shri Vijaybhai Pranlal Zalera, partner of the appellant, has filed appeal on the
following grounds:-

e that the adjudicating authority erred in interpreting the provisions of Proviso to Rule
26 of CER, 2002 properly, that the SCN was issued on 05.07.2016 i.e., after
01.03.2016 when the provision of the proviso to Rule 26 was effective,

s that the proceeding against the main notice have been concluded as the main notice
has paid all the disputed amount of duty, interest thereon and penalty @15 as
provided under Section 11A(1)(d) of the Central Excise Act, 1944 within 30 days from
the receipt of the SCN and the said conclusion happened after 01.03.2016 and so the
provision of the said proviso is applicable to the proceedings pending against them.

e that the penalty of Rs. 1,00,000/- imposed upon them under Rule 26 of the Central
Excise Rules, 2002 be set aside.

6. Personal hearing was held on 11.04.2018, wherein Shri K. D. Chandarana, C.A.
appeared on behalf of both the appellants and reiterated the submissions made by them

earlier in this regard & requested to drop the proceedings.

7. The appeals were filed before the Commissioner {Appeals), Rajkot. The undersigned
has. been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case
of appellant vide Board’s Circular No. 208/6/2017-Service Tax dated 17.10.2017 and Board’s
Order No. 05/2017-Service Tax dated 16.11.2017 issued by the Under Secretary (Service Tax),
G.0.l, M.O.F, Department of Revenue, CBEC, Service Tax Wing.

8. | have carefully gone through the facts of case, the grounds mentioned in both the
appeals and the submissions made by both the appellants. The guestion, to be decided in
these appeals, are (i) the redemption fine of Rs. 4,02,000/- imposed upon the appellant (M/s.
Ajanta Steel Products) in lieu of confiscation of goods of Rs. 1,16,82,023/- is justified or
otherwise (ii) penalty of Rs. 1,00,000/- imposed upon Shri Vijaybhai Pranlal Zalera, partner of

the appellant, under Rule 26 of the Central Excise Rules, 2002 is correct or otherwise.

9. | find that the adjudicating authority while imposing redemption fine of Rs.
4,02,000/- under Rule 25 of the Central Excise Rules, 2002 with reference to clandestine
removal of goods of Rs. 1,16,82,023/-, has ordered as under :-

{(ity | hold finished goods valued at Rs. 1,16,82,023/- cleared

clandestinely, liable for confiscation under Rule 25 of Central Excise

Rules, 2002. As the same was not available for confiscation, | hereby

impose a redemption fine of Rs. 4,02,000/- (Rupees Four lakhs two

thousand only) in lieu of confiscation upon M/s. Ajanta Steel

¢/

Products, Rajkot.
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10. From the above, it can be seen that in the impugned order itself, it has been
mentioned that redemption fine has been imposed in lieu of confiscation as the goods were
not available for confiscation. Since goods were not available for confiscation, the
redemption fine is not imposable in view of Cestat, Larger bench, Mumbai’s judgment, in
case of Shiv Kripa Ispat Pvt. Ltd. V/s. Commissioner of Central Excise & Customs, Nasik
reported at 2009 (235) ELT 623 (Tri.- LB). The above judgment of Cestat, Larger Bench is
upheld by the Hon’ble Bombay High Court reported at 2015 (318) ELT A259 (Bom.), wherein
at para 3, High Court has observed as under:-

“2. The only point of law which needs consideration is “whether in

the facts and circumstances of the case and in law the CESTAT is right

in dismissing the appeal of Revenue and holding that no redemption

fine can be imposed and penalty levied when the goods are physically

not available for confiscation?”

3. In so far as redemption fine is concefned, we have, in the facts
and the circumstances of the cose, taken a view in the case of the
Commissioner of Customs {Import) v. M/s. Flurose Creation INC. in
Customs Appeal No. 66 of 2009, by judgment dated August 25, 2009
that as the goods are not available for confiscation no redemption

fine can be imposed. This question therefore, does not arise.”

11. | also find that the appellant has paid all the disputed amount of duty, interest

thereon and penalty @15 as provided under Section 11A(1)(d) of the Central Excise Act, 1944
within 30 days from the receipt of the SCN.

12. In view of the above, | do not find redemption fine of Rs. 4,02,000/- imposable

upon the appellant.

13. Now, I take up the second issue of imposition of penalty of Rs. 1,00,000/- upon Shri
Vijaybhai Prarﬂa! Zalera, partner of the appellant, under Rule 26 of the Central Excise Rules,
2002. In this context, the proviso to Rule 26(1) of the Central Excise Rules, 2002, inserted vide
Notification No. 8/2016-CE (NT) dated 01.03.2016, reads as under:-

“Provided that where any proceeding for the person liable to pay

duty have been concluded under clause (a) or clause (d) of sub-

section (1) of section 11AC of the Act in respect of duty, interest and

penalty, all proceedings in respect of penalty against other persons,

if any, in the said proceedings shall also be deemed to be

concluded.”

14. i find that the adjudicating authority in the impugned order at para 40 has observed
that payment of duty along with interest and 15% of penalty results in conclusion of

proceedings as far as provisions of Section 11A read with Section 11AC are concerned. )

/
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15. Since M/s. Ajanta Steel Products, main appellant, has paid all the disputed amount of
duty, interest thereon and penalty @15 as provided under Section 11A(1)(d) of the Central
Excise Act, 1944 within 30 days from the receipt of the SCN, penalty imposed upon Shri
Vijaybhai Pranlal Zalera, partner of the appellant, under Rule 26 of the Central Excise Rules,

2002 is not justified.
16. In this regard, | reply upon the following case laws:-

> In case of Kedarnath Dubey & others v/s. Commissioner of Central Excise, Nashik
reported at 2016-TIOL-855-CESTAT-Mum, while allowing appellant’s appeal, Cestat,
Mumbai h_as observed that once the main noticee in the SCN against whom duty,
interest and penalty was proposed have paid duty, interest and 25% of penalty within
one month from the date of SCN, proceedings also stand concluded against co-
noticees against whom penal proceedings u/r 26 of CER, 2002 are proposed.

> In case of Raman Gandhi v/s. Commr., C. Ex. Delhi reported at 2015 (323) ELT 579
(Tri.—Del.), while allowing appellant’s appeal, Cestat, Principal Bench, New Delhi has
observed that duty along with interest and 25% of duty paid as penalty by main
noticee within 30 days of show cause notice in terms of Section 11A(1A) of Central
Excise Act, 1944 and C.B.E. & C. Circular No. 831/8/2006-CX., dated 26-7-2006 -
Proceedings against co-noticee comes to an end - Impugned order set aside - Rule 26

of Central Excise Rules, 2002.

17. Thus, 1 do not find merit in imposing penalty of Rs. 1,00,000/- upon Shri Vijaybhai

Pranlal Zalera, partner of the appellant, under Rule 26 of the Central Excise Rules, 2002.

18. In view of above, | set aside the impugned order to the extent as discussed at para 12

and 17, and allow both the appeals.

19. The appeals filed by both the aforesaid appellant stand disposed of in above terms.

Date: .04.2018 L A

Dr. Balbir Singh

)
Additional Director GeneraliD
AZU, AHMEDABAD: (//g
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To
(1)  M/s. Ajanta Steel Products,

10, Samarth Industrial Area, Gondal Road,
Rajkot.

(2)  ShriVijaybhai Pranlal Zalera, Partner of
M/s. Ajanta Steel Products,

10, Samarth Iindustrial Area, Gondal Road,
Rajkot.

Copyto:
1. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.
2. The Commissioner, CGST & Central Excise, Rajkot/ Commissioner (Appeals), Rajkot.
3. The jurisdictional Deputy/Assistant Commissioner, Rajkot.

4. TheJt/Addl Commissioner, Systems, CGST, Rajkot
\5/ Guard File.

.

6. P.A







