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1. . Gujarat Maritime Board, Saru Section Road, Jamnagar, ,
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

(A) Ao Yo [ Feld 37U Yo vd RarEd el sariteer F ufy ade, S0 Jeue oeF HfUfATs 1944 F umn 358 &
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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2, IR F. waé%—ma‘raﬁraﬁﬁaﬁvu

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016.in case of appeals other than as mentioned in para- 1(a) above

iii) T T F T e dRe W & e Sedy 3ea e (i) awmEe, 2001, & Baw 6 ¥ sigee feiie e
I w9 EA-3 R wiedl # gof PR S WiRU ( SAE ¥ BN ¥ O UF Ui WY, 5@ 309 Yok A AW swr H Al
3T @R R FA, FUC 5 A I IAW FA, 5 W IYC AT 50 7 IUC @ JAAT 50 FE w90 ﬁaﬁ)a:%a?m:r 1,000/-
T, 5000/ X Hwar 10,000 I F NGRS oE qoF Gl T W Brefifa aow & ywam, wafta srdehw
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demandfinterest/penalty/refund is upto 5 Lac., 5 Lac to 50 tac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shail be certified copy) and should be accompanied by a fees of Rs.
. 1000/- where the amount of service tax & interest demanded & penally levied of Rs. 5 Lakhs or less, Rs.5000/- where the
. amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2} and (2A) of the section 86 the Finance Act 1994, shali be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cerlified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax

to file the appeal before the Appellate Tribunal.

T o, FeAT 3cUlG Yoh UG FaR HASE Wi (Weee) & ofy el & awd # ST seue aew nfORver 1944 &
HRT 35T ¥ deeia, St 9 faedw v, 1994 #r 4w 83 F 3iand YT F W Aef Hr A F, =7 IR ¥ Ry e
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(i1} amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revision appllcatlon to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Dethi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any ioss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to anottier during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

wRd F At Rl g @ Ay A BElg o we F R F aged s e W sl g S SO O5F ¥ ooe (Ao &
A A, S ARG F Y BT usg o & ® W f i )/

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.

A 3cUE UYeF 1 A Frw B HRT F AR, A9 A1 e B A Bt B g/

in case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

gRARaT 3cule F 3eUIeA Yok F A F AU S 5@ Fdie su fNfaTw vd sud Rt geuEl & g A f A R R
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance {No.2} Act, 1998.

ST WG B & WA W9 §E EA8 F, o 1 FeA Semes o () Tamenaeh, 2001, & Tws 9 ¥ oea Rl g,
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appeailed against is communicated and shall be
accompanied by two copies each of the OIO and Order-in-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

TETT 3AEA ¥ W Teataie WuiRa oeF & wereh & SR oo |
mmmwmmmmm%mmzommwﬁﬁm Se 3R 3K werd @H v o ¥9F @ sOer & a
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The revision appflcatlon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.

uﬁwmﬁﬁmmﬁaﬂﬂmﬁ%mmmm&wtﬁmaﬁaﬂm IqdFd &7 @ T S WAl sy aea &
B g o AT T 9T A & (A AR IR ORT F) v Fher A7 I AHR T v WG B T R |
In case, if the order covers various numbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal 1o the Appeliant Tribunal or the one application to the Central Gowt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 takh fee of Rs. 100/~ for each.

TTHATE FARTEE geF  AfefTaa, 1975, #m|$wmm:rwnﬁmmraﬁruﬁwﬁtﬁﬁassomw
Ty e fefre FI g TR /

One copy of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.

WAT Yok, FAEIT U Yoh Td Jard AT SmmmReter (w1 @) Rmaed, 1982 & aftla ve snw defrua mael @
FEATES oS W A 6 3R o com el e o B /

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribuna! (Procedure) Rules, 1982.

o ydid Wt & 3l af@s s ¥ W69le s, fege sk adeas Tmuet F e, sdanff Rwehe demse
www.cbec.gov.in # &@ @& & | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in
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:: ORDER IN APPEAL ::

M/s Gujarat Maritime Board, Saru Section Road, Jamnagar (hereinafter

referred to as ‘the appellant’) has filed the present appeal, against Order-In-
Original No. DC/JAM/ST/55/2016-17 dated 24.03.2017 (hereinafter referred to
as 'the impugned order’) issued by the Deputy Commissioner, Central .Excise,

Jamnagar (hereinafter referred to as ‘the lower adjudicating authority’).

2. The brief facts of the case are that audit of the records of the appellant
revealed that the appellant was not paying Service Tax on the amount
received by them during the period from 01.04.2012 to 30.09.2014 for
services like Certification Fee, Registration Fees, Change of
Master/Driver/Owner of ship, Vehicle Entry Fee, Tug Barge Survey Fee and Plot
Rent Income provided by them. The show cause notice was adjudicated by the
lower adjudicating authority vide impugned order wherein he confirmed the
demand of service tax on Certification Fee, Vehicle Entry Fee, Tug Barge Survey
Fee and Plot Rent Income along with interest and dropped demand of service tax
on Registration Fee and Change of Master/Driver/Ownership, considering its to
be non-taxable as the said activities were purely in public interest and these
were undertaken as sovereign functions. The lower adjudicating authority
imposed penalties on the appellant under Section 78 and Section 77 of the
Finance Act, 1994 (hereinafter referred to as “the Act”).

3. Being aggrieved with the impugned order, the appellant preferred the
present appeal on following grounds:

3.1 The lower adjudicating authority has overlooked their submissions and
mechanically confirmed the demand by issuing non-speaking order. The
Appellant has submitted that the entire dispute is hit by time bar as there is no
suppression. of facts by the Appellant and there is willful misstatement on their
part. However, the lower adjudicating authority has ignored factual position and
therefore, the impugned order is not speaking order and liable to be set aside,
the appellant relied upon following decisions:

0 Cyril Lasardo (Dead) reported as 2004 (7) SCC 431,

(i)  Shukla & Brothers reported as 2010 (254) ELT 6 (SC)=2011 (22) STR 105

(5C)

A

3.2 The Appellant is an authority under Entry 31, List II of Seventh Schedule
to the Constitution of India for administration of ports other than major ports in
the State of Gujarat. The Appeliant is constituted by the Government of Gujarat

under the powers conferred under the Gujarat Maritime Board Act, 1981 and is a

Page No. 3 of 156



Appeal No.: V2/265/RAJI2017

4
statutory authority for administration of ports other than major ports in Gujarat.

The Appellant has derived its powers to levy supervision fee and scrutiny fee
under the constitutional powers therefore, the provisions of the Finance Act,

1994 are not applicable to the Appellant.

3.3 The appellant had collected various charges, like vehicle entry fee,
certification fee, Barge/Tug Survey fees, premium for land lease etc. but the
functions under taken them can't be treated as services. This issue is also not res
integra and the same is settled by 5 Member Bench of the Hon'ble Supreme
Court in c:ase of Corporation of Calcutta Vs. Liberty Cinema, AIR 1965 SC 1107
wherein the Hon'ble Supreme Court has held that the words “license fee” do not
necessarily mean a fee in return for services. The Appellant submitted that they
had charged fees in lieu of sovereign functions discharged by them and the same
is not taxable under the category of port services and placed reliance on CBEC
Circular No. 89/07/2006 dated 18.12.2006, reiterated in Master Circular dated
23.08.2007; in FAQ 2008 dated 04.12.2008 and FAQ 2010 dated 01.09.2010
issued by DGST. The Appellant also placed reliance on the following decisions -
Q) CMC Limited reported as 2007 (7) STR 702 (Tri.-Bang);
(i)  CST, Bangalore reported as 2008 (9) STR 494 (Tri.-Bang);
(i) CS Software Enterprise Ltd. reported as 2008 (10) STR 367 (Tri.-Bang);
(iv)  Maharashtra Industrial Development Corporation reported as 2014-TIOL-
2022-CESTAT-MUM.

34 Thé demand of service tax is also not sustainable as the services are
specifically exempted vide Sr. No. 39 of Mega Exemption Notification
No.25/2012-ST dated 20.06.2012 (as amended from time to time). The appellant
is @ Government of Gujarat Authority and has carried out the activity as per
functions entrusted to a municipality under Article 243W of the Constitution of
India read with 12! Schedule of the Constitution of India and hence it is

exempted under Sr. No. 39 of Mega Exemption Notification.

3.5  The appellant has submitted that the payment of lease premium is single
payment made towards acquisition of a right and is a capital asset and cannot be
considered as rental income. The premium cannot be treated as consideration
for the services and hence premium collected for long lease rentals is not
taxable. The appellant relied on the following decisions:

0] Assam Bengal Cement Co. (1955) 27 ITR 34;

(i)  Durga Madira Singh reported as (1969) 72 ITR 769;

iii) Panbari Tea Co. reported as AIR 1965 SC 1871;
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(iv) AR Krishnamurthy reported as (1989) 176 ITR 417 (SC)

3.6 The vehicle entry fee levied by the appellant from the vehicles entering
into their port area governed by Entry No. 57 and 59 of List II to 7% Schedule of
Constitution of India which is a state subject and therefore, the service tax
cannot be levied. The vehicles entry fees are being levied in compliance of THE
BOMBAY LANDING & WHARFAGE FEES ACT, 1882 and Rules made thereunder,
the Appellant has collected these fees in compliance of the Statutory Obligations
that cannot be equated with rendering of services. As per the provisions of
Article 246(3) of the Constitution of India, wherever the item is falling in the

state subject, the Central Government cannot frame law to tax the same item.

3.7 The lower adjudicating authority has placed reliance on decision of
Western Agencies reported as 2011 (22) STR 305 (Tri.-LB) for classification of
the alleged service provided by the Appellant under the category of port services
and CBEC Circular dated 09.07.2001 to levy service tax on the disputed activities,
which are not applicable in the instant case as the decision of the Hon'ble
Tribunal is stayed by the Hon'ble Madras High Court as reported in 2011 (24)
STR 150 (Mad.) and reliance cannot be placed on CBEC circular dated 09.07.2001
for the reason that the demand in the present period is post 2012 period under

which the negative list of services are defined.

3.8 The best judgment assessment as provided under Section 72 of the
Finance Act, 1994 cannot be possible as the appellant has regularly filed their
periodical ST-3 returns. The allegation of suppression, willful misstatement on
the part of the appellant is not sustainable as the financial records of the
Appellant are being audited by the service tax authorities regularly. Hence, the

entire demand is hit by time bar. The Appellant relied on the following decisions:

() Pragathi Concrete Products reported as 2015 (322) ELT 819 (SC); W/

(i)  NRC Ltd. reported as 2007 (5) STR 308;

(i)  Secretary, Town Hall Committee reposted as 2007 (8) STR 170;

(iv)  Binlas Suplux Limited reported as 2007 (7) STR 561;

(v)  Continental Foundation 2007 (216) ELT 177 (SC);

(vi)  Padmini Products reported as 1989 (43) ELT 195 (SC);

(vii)  Tamil Nadu Housing Board reported as 1994 (74) ELT 9 (SC);

(vii) Chemphar Drugs 1989 (40) ELT 276 (SC);

(ix) Jai Prakash Industries Limited reported as 2002 (146) ELT 481 (SC).

3.9 The Appellant was previously served a show cause notice dated
01.12.2014 invoking the extended period of limitation and the present show
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cause notice dated 08.06.2016 is issued with same allegations and demanding

service tax on same stream of incomes. Therefore, the second show cause notice
cannot invoke the extended period of limitation. The Appellant relied on the
following decisions:

(i) Nizam Sugar Factory 2008 (9) STR 314 (SC);

(i)  ECE Industries 2004 (164) ELT 236 (SC).

3.10 Entire demand is time barred as the facts were known to the department;
the computation of liability is incorrect as amount received is to be considered as
inclusive of service tax payable. Penalty is not imposable under Section 77 and
78 of the Act; the issue involves bona fide interpretation of law and Section 80

will be applicable in the present case.

4. Personal hearing in the matter was attended by Shri Virk H. P. Singh,
Chartered Accountant on behalf of the appellant, who reiterated the ground of
Appeal and contended that on all these issues/fees, SCN has already been issued

by DGCEI and hence extended period is not applicable; that Plot Rent income

does not fall under Renting of Immovable Property; that earlier Order dated @
31.03.2016 had held that Tug Barge Survey charge and Plot Rent are non-
taxable services; that even in negative list regime they will get benefit for the
period from 01.04.2012 to 30.06.2012; that they are doing statutory functions of

the Government of Gujarat and hence even if they are collecting some
consideration, it is not taxable as has been held by the Hon’ble Bombay High

Court in the case of CCE, Nashik Vs. Maharashtra Industrial Development
Corporation reported as 2017-TIOL-2629-HC-MUM-ST and by CESTAT in the case

of CST Vs. M/s. Ideal Road Builders Pvt. Ltd. & Others reported as 2017 (10) TMI

401 — CESTAT Mumbai.

a

N .
Findings: W

5. I have carefully gone through the facts of the case, impugned order,
appeal memorandum and submissions made by the appellant. The issues to be

decided are

Q) whether in the facts and circumstances of the case, the demand is time

barred;

(i)  whether the appellant is liable to pay service tax on ‘Certification Fee’;

‘Vehicle Entry Fee’; ‘'Tug Barge Survey Fee’ and ‘Plot Rent Income’ or not;

(i)  the collection of above referred charges/fee can be considered as non-

taxable services on account of discharge of sovereign function or not.
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6. The appellant has contended that the department has previously issued a
show cause notice dated 01.12.2014 invoking extended period on same
allegations and hence the second show cause notice cannot invoke the extended
period of limitation. I find substantial force in this contention of the appellant. I
find that the department had issued show cause notice on 01.12.2014
demanding service tax on ‘Certification Fee'; ‘Vehicle Entry Fee’; ‘Tug Barge
Survey Fees’ and 'Plot Rent Income’ etc. for the financial year 2011-12 by
invoking extended period and has now again issued impugned SCN dated
08.06.2016 demanding service tax on ‘Certification Fee’; *Vehicle Entry Fee’; ‘Tug
Barge Survéy Fee' and 'Plot Rent Income’ etc. for the period from April, 2012 to
September, 2014 again invoking extended period. I, therefore, find that the
department was in the knowledge of the facts in 2014 that the appellant was
' charging and recovering such fees and thus, the ingredients of suppression of
facts with intent to evade payment of service tax are not present in the instant
case to be invoked in the present SCN. It is settled legal position that e;<tended
period is not available for subsequent SCN dated 08.06.2016 having same set of
allegations as held by the Hon'ble Supreme Court in the case of Nizam Sugar
factory reported as 2008 (9) STR 314 (SC) as under:
"8, Without going into the question regarding Classification and
marketability and leaving the same open, we intend to dispose of
the appeals on the point of limitation only. This Court in the case of
P & B Pharmaceuticals (P) Ltd. v. Collector of Central Excise
reported in (2003) 3 SCC 599 = 2003 (153) EL.T. 14 (5.C.) has
taken the view that in a case in which a show cause notice has
been issued for the earlier period on certain set of facts, then, on
the same set of facts another SCN based on the same/similar set of
facts invoking the extended period of limitation on the plea of
suppression of facts by the assessee cannot be issued as the facts
were already in the knowledge of the department. It was observed
in para 14 as follows : W/
"14. We have indicated above the facts which make it clear
that the question whether M/s. Pharmachem Distributors
was a related person has been the subject-matter of
. consideration of the Excise authorities at different stages,
when the classification was filed, when the first show cause
notice was issued in 1985 and also at the stagé when the
second and the third show cause notices were issued in

1988, At all these stages, the necessary material was before
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the authorities. They had then taken the view that M/s.

Pharmachem Distributors was not a related person. If the
authorities came to the conclusion subsequently that it was
a related person, the same fact could not be treated as a
suppression of fact on the part of the assessee so as to
saddle with the liability of duty for the larger period by
invoking proviso to Section 11A of the Act. So far as the
assessee is concerned, it has all along been contending that
- they were not related persons, so, it cannot be said to be
guilty of not filling up the declaration in the prescribed
proforma indicating related persons. The necessary facts had
been brought to the notice of the authorities at different
intervals from 1985 to 1988 and further, they had dropped
the proceedings accepting that M/s. Pharmachem
Distributors was not a related person. It is, therefore, futile
to contend that there has been suppression of fact in regard
M/s. Pharmachem Distributors being a related person. On
that score, we are unable to uphold the invoking of the
proviso to Section 11A of the Act for making the demand for
the extended period.”
This Jjuagment was followed by this Court in the case of ECE
Inaustries Limited v. Commissfoner of Central Excise, New Delhi
reported in (2004) 13 SCC 719 = 2004 (164) E.L.T. 236 (S.C.). In
para 4, it was observed : W
"4. In the case of M/s. P&B Pharmaceuticals (P) Ltd. v.
Collector of Central Excise reported in [2003 (2) SCALE 390],
the question was whether the extended period of limitation
could be invoked where the Department has earlier issued
show cause notices in respect of the same subject-matter. It
has been held that in such circumstances, it could not be
said that there was any wilful suppression or mis-statement
and that therefore, the extended period under Section 11A
~ could not be invoked.”
Simitarly, this judgment was again followed in the case of
Hyderabad Polymers (P) Ltd. v. Commissioner of Central Excise,
Hyderabad reported in 2004 (166) E.L.T. 151 (S.C). It was

observed in para 6 :
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.......... On the ratio laid down in this judgment it must be

held that once the earfier Show Cause Notice, on similar
fssue has been dropped, it can no longer be said that there
is any suppression. The extended period of limitation would
thus not be available. We are unable to accept the
submission that earlier Show Cause Notice was for a
subsequent period and/or it cannot be taken into
- consideration as it is not known when that Show Cause
Notice was dropped. If the Department wanted to take up
such contentions it is for them to show that that Show Cause
Notice was not relevant and was not applicable. The
Department has not brought any of those facts on record.
Therefore, the Department cannot now urge that findings of
the Collector that that Show Cause Notice was on a similar

fssue and for an identical amount is not correct.”

9. Alleqation of suppression of facts aqgainst the appellant cannot

be sustained. When the first SCN was issued all the relevant facts

were in the knowledge of the authorities. Later on, while issuing

the second and third show cause notices the same/similar facts

could not be taken as suppression of facts on the part of the

assessee as these facts were already in the knowledge of the

authorities. We agree with the view taken in the aforesaid

judgments and respectfully following the same, hold that there was
no suppression of facts on the part of the assessee/appellant.”

(Emphasis supplied)

6.1 Therefore, I am of the considered view that the present demand from
April, 2012 to September, 2013 invoking extended period is not sustainable at all

and is required to be set aside. I do so. Now, I proceed to decide the demahd

for the normal period i.e. from October, 2013 to September, 2014. W

7. The appellant has assailed the impugned order by contending that they
are statutory authority for administration of ports other than major ports in the
State of Gujarat having been constituted by the Government of Gujarat under
the powers conferred under the Gujarat Maritime Board Act, 1981 and
accordingly they collected Certification Fee, Vehicle Entry Fee, Tug Barge Survey
Fee and Plot Rent Income and these fee cannot be equated with consideration

for services and therefore, the service tax is not applicable to them. The lower
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_adjudicating authority has held that the appellant has collected these fees

towards rendering of services in the form of utilization of port premises/facilities
by their clients and therefore, they have provided services which are taxable as
‘port service’, ‘technical inspection and certification agency service’ and ‘renting
of immovable property’ under the Finance Act, 1994.

7.1 I would like to reproduce the definition of the term ‘service’ under Section
65B(44) of the Act, which reads as under:-
“service means any activity carried out by a person for another for
consideration, and includes a declared service, but shall not
include—

@ ...

Explanation 1. — For the removal of doubts, it is hereby

declared that nothing contained in this clause shall apply to,—

(A) the functions performed by the Members of Parliament,

Members of State Legislative, Members of Panchayats, Members of

Municipalities and Members of other local authorities who receive

any consideration in performing the functions of that office as such

member; .....

7.2 It can be seen from the definition of ‘service’ that the functions performed
by the members of the local authorities in performing the functions of that office
cannot be considered as rendering of service. I find that the Government of
Gujarat enacted Gujarat Maritime Board Act, 1981 and powers of administration,
control and management of such ports and for matters connected therewith has
been conferred to Gujarat Maritime Board and hence it is a statutory body. The
appellant has derived power to collect/levy charges/fees for using port facilities
under Section 37 and Section 38 of the Chapter VI of the Gujarat Maritime Board

Act, 1981, which are reproduced as under: W

"Section 37. (1) The Board shall from time to time frame a

scale of rates at which and a statement of the conditions under

which any of the services specified hereunder shall be performed

by itself or any person authorised, under section 32 at or in relation
to the port or port approaches —
(a) transhipping of passengers or goods between vessels in

the port or port approaches;
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(b) stevedoring, landing and shipping of passengers or

goods from or to such vessels, to or from any wharf, quay, jetty,
pier, dock, berth, mooring stage, or erection, land or building in the
possession or occupation of the Board or at any place within the
limits of the port or port approaches;
. (¢) cranage or porterage of goods on any such place;
(d) wharfage, storage or demurrage of goods on any such
place;

(e) any other service in respect of vessels, passengers or

goods excepting the services in respect of vessels for which fees
are chargeable under the indian Ports Act.

(2) Different scales of rates and conditions may be framed for

different classes of goods and vessels and for different ports.”

“Section 38. (1) The Board shall, from time to time also frame a

Scale of rates on payment of which and a statement of conditions

under which any property belonging to, or the possession or
occupation of, the Board or any place within the limits of the port
or port approaches may be used for the purposes specified
hereunder: -

(a) approaching or lying at or alongside any buoy, mooring,
wharf, quay, pler, dock, land, building or place as aforesaid by
vessels;

(b) entering upon or playing for hire at or on any whart,
quay, pfer, dock, land, building, road, bridge, approach or place as

aforesaid by animals or vehicles carrying passengers or goods;

(c) leasing of land or sheds by owners of goods imported or

intended for export or by steamer agents;

(d) any other use of any land, building, works, vessels or
appliances belonging to or provided by the Board.

(2) Different scales of rates arid conditions may be framed for

different classes of goods and vessels and for different ports.”

(Emphasis supplied)

I find that the appellant has collected tug/barge survey fee for inspection

and examination for fitment of tugs/barges; that the certification fee collected
towards issuance of certificates to their various clients, vessel owners, shipping

agents etc. for using port facilities or to provide facilities to vessels calling on the
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port; that Vehicle Entry Fee is collected for entry of vehicles into port area or exit

from port area; that plot rent income is received by the appellant towards

renting immovable property i.e. buildings and land to their clients.

7.4 1In this context, the Hon'ble CESTAT, Ahmedabad in case of Gujarat
Maritime Board reported as 2015 (38) STR 776 (Tri. — Ahmd.) wherein the
Hon'ble CESTAT held that any amount collected after 01.04.2008 by Gujarat
Maritime Board, can be considered as statutory levy only and Service Tax liability
thereon may not arise, if collected as per Section 22A of the Gujarat Maritime

Act, 1981. Relevant paras of the order are reproduced as under:

"4.4.1 Article 246 of the Constitution of India prescribes subject
matter of laws made by Parliament and by the legisiatures of
States. Article 246(2) states as under :
"(2) Notwithstanding anything in clause (3), Parliament and,
subject to clause (1), the Legisiature of any State also, have power
to make laws with respect to any of the matters enumerated in List
I in the Seventh Schedule (in this Constitution referred to as
"Cénburrent List”).”
4.4.2 Accordingly, vide Entry No. 31 of List IIl of the Seventh
Schedule the State Government is empowered to make laws for
ports other than those declared by or under law made by
Parliament or existing law to major ports.
4.4.3 The State Government of Gujarat has enacted Gujarat
Maritime Board Act, 1981 in view of the power given to it by Entry
No. 31 of List III of the Seventh Schedule to the Constitution of
India. The appellants are a body constituted under the provisions
of Gujarat Maritime Board Act, 1981 to administer minor ports
within the State. The shipping and landing fees are collected by the
appellants under the provisions of Gujarat Maritime Board Act,
1981.
4.4.4 Honble Supreme Court in the case of appeflants itself,
reported at 2007 (14) SCC 704, the Honble Supreme Court
observed as under : W
7. As can be seen from the preamble of the 1981 Act it is
clear that the Board has been constituted, inter alia, for
purposes of development and maintenance of minor ports.
Under the said Act, the Maritime Board also renders services

like stevedoring, transport of goods, storage, shipping etc. It

Page No. 12 of 15



Appeal No.: V2/265/RAJ2017
13
/s also in charge of upkeepment of jetties, wharfs, roads,
lights etc. However, the main object of the said Act /5
development of minor ports in the State of Gujarat. The
income, accruing to the Maritime Board, including reserves
- and surplus are also required to be deployed and credited to
a separate fund to be utilized for development of minor
ports within the State. In this connection, we guote Sections
/73, 74 and 75 of the 1981 Act herein below which read as

...........

10. It s also to be mentioned that w.e.f. 1-4-2008, the Govt. of
Gujarat has amended the Gujarat Maritime Board Act 1981,
wherein Section 22A has been inserted. The said Section 22A

specifically states that any amount provided by Gujarat Maritime

Board, the appellant herein, is a State levy and a statutory levy and

proceeds of such levy are credited to the Consolidated

Treasury Fund of State of Gujarat. If that be so, any amount
collected _after 1-4-2008 by Gujarat Maritime Board, can be
considered as statutory levy only and Service Tax liability thereon

may not arise.”

(Emphasis supplied)

7.5 The above decision of the Hon'ble CESTAT has been challenged by the
Department i.e. Commissioner of Central Excise and Service Tax, Bhavnagar
before the Hon'ble Supreme Court of India reported as 2015 (39) STR 529 (SC)

wherein the Hon'ble Apex Court dismissed the revenue appeals.

7.6 1 would also like to reproduce the relevant text of Section 22A of the said
Act, which reads as under: W/
"22A. (1)  The State Government shall levy,
(i) Charges for landing and shipping, licence fees, waterfront
and lighterage charges at minor ports which are under
administration, control and management of the Board, and
(i) Waterfront royalty as applicable at minor ports in the State
of Gujarat, at such rates as the State Government may, by
notification in the Official Gazette, specify.
(2) The State charges referred to in sub-section (1) shall be
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collected, in the manner as may by prescribed, by the Board or by

an officer as may be authorized by the Board or the State
Government and all_such _moneys shall _be credited to the
Consolidated Fund of the State.”

(Emphasis supplied)

7.8 In view of the above, the decision of Hon’ble Supreme Court and
provisions of Section 22A of the Gujarat Maritime Act, 1981 specifically stipulate
that any amount collected after 01.04.2008 by Gujarat Maritime Board can be
considered as statutory levy only and service tax liability thereon may not arise,
if such collected amount required to be credited to the Consolidated Treasury
Fund of State of Gujarat.

7.9 It is not on record whether Certification Fee, Vehicle Entry Fee, Tug Barge
Survey Fee and Plot Rent Income etc. collected by the appellant have been
credited to the said Consolidated Treasury Fund of State of Gujarat during the
said period. This aspect has neither been raised by the appellant nor by the
Department. Hence, I am not in a position to verify at this juncture whether such
collected Certification Fee, Vehicle Entry Fee, Tug Barge Survey Fee and Plot
Rent Income etc. whether credited to the Consolidated Treasury Fund of State of
Gujarat or not. Therefore, it is appropriate to remand this issue to the lower

adjudicating authority to verify the factual position.

7.10 The Hon'ble CESTAT in the case of Singh Alloys (P) Ltd. reported as
2012(284) ELT 97 (Tri-Del) has held that power to remand in appropriate cases
is inbuilt in Section 35A(3) of the Central Excise Act, 1944 even after
amendment. The Hon'ble CESTAT in another case of Honda Seil Power Products
Ltd. reported as 2013 (287) ELT 353 (Tri-Del) has also held that Commissioner
(Appeals) has inherent power to remand a case under the provisions of Section
35A(3) of the Central Excise Act, 1944. The Hon'ble High Court of Gujarat, in Tax
Appeal No. 276 of 2014 of Associated Hotels Ltd. has further held that even after
amendment in Section 35A(3) of the Central Excise Act, 1944 in 2011, the

Commissioner(Appeals) has powers to remand. W

7.11 In view of the above factual & legal position, the case is remanded to the
lower adjudicating authority to decide the demand of normal period in de-novo
proceedings after verifying the facts whether these fees collected had been
deposited into Consolidated Fund of State of the Gujarat or not. The appellant is
directed to make their submissions along with all relevant documents as per

discussions at the foregoing paras including Para 7.9 above and the lower
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adjudicating authority shall pass a speaking and reasoned order after verifying

the facts and offering fair and reasonable opportunities to the appellant to

submit the factual position within 2 months of receipt of this order.

8. In view of above, I set aside the impugned order for demand of extended
period and remand the matter of normal period back to the lower adjudicating
authority to pass a speaking and reasoned order giving fair opportunities to the
appellant to submit relevant documents in this regard.

¢q  SUlaEdl gRI &ol @ T8 IWad Siicd! fueRT IRiad aiis ¥ fhar S
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8.1 The appeal filed by the appellant is disposed off as above.

— I
(PHR Fdlw)
3G (3rTe)
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By Regd. Post AD

To,

M/s Gujarat Maritime Board, . ORI AReRT 918,
Saru Section Road, T3 YA IS,
Jamnagar SR,

Copy for information and necessary action to:

1. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad for favour of kind information.

2. The Commissioner, CGST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Assistant Commissioner, CGST & Central Excise Division-1, Jamnagar.

__4"Guard File.
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