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Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise I Service Tax, 

Rajkot I Jamnagar I Gandhidham 

T IctcI & 411lc1 9iT o-tl-1 1 '-Ic-il /Name&Address of the Appellants & Respondent :- 

I. Gujarat Maritime Board, Saru Section Road, Jamnagar,, 

r 3tTr(3T'1r) 55t1/t 4l  rArRd -1rt rttl 4I'41 'lIF1**0 I TltTT'T 1TSJ8T 3T4tsf Oi4( t dI ll 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A)   te'b .i c r. le4' O OI4,.t 3T4t/ftzf .- Ill4rtUI ',i11 3nftsr, 4wPr 3,-41c 114 31 1soT 1944 t BiT 35B 4 
31?l5hT'c-lF 0cd 3rffJlt 1994 T863   Ttmft I/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(I) oflui Jr-qI''1 4P-RT 11* J4Ia  11jii t1F, RT 4IC..1 1tf O Ol4  301'l I4i)1.rrtui t f8 I'13, 1r- w'u'. sr 
2, fliT. . qT31, w ri/f /t .{ktl xn1v I! 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) 1riC1 c 1(a) ert1r' alV 3ctftti/t 8c Mlnr *r otr 3jr/f/ft  iroir  4irzr i,-ie nrt ti airi,r 31/fr4PT iiriilw,toi 
(lTf) t q15131 2Rr 'flli, , C11 /131, 931T/tt IT/131 3TflTl1 .3J1,,I'1Ic- 100fF ri/f f lI fl1l If 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarwa Ahniedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3/111 -rrii1ri,aI 4 iT315f 3p1'isr ',1.l-Td .4(.1 11 ¶1O Ef rllr. 1Ir'1 (3/1ffl) fieiiaefl, 2001, (ua 6 8n tl'oI(1ir irr 
sr/f EA-3 ri/f TtT tt(fz(f 6*     sn/f3l I  risr w c-ri ',11,1 * /n5f  ,c'Th T ,rr'i r 51131 

aliT 4lIrr SPIT 315151T, ,'in 5 ella ZIT il SPT, 5 eira riv IT 50 ,*a riv /Tri 315111T 50 riw riv /f 31ff/rim 1ff sorir: 1,000/- 
 5,000/- Hk 3rQr6T 10,000/- .ari  rir l/fSitff/r 'ial r mTf1f flc'll.1 ri/fi 1Rftffrr nr.* mr ITlrn31, 14a1i1d 3T4't1f'rrr 

oaiml1rirui 't illun *1 *ir.rri,  li snsr   itt rii)l.iri,  11r lii trim coii ,,u1 arI'rt trim  c.aii 1ni ,rwi slilliv I 
11nIld  rirr 31ST/ttsr, liw itt 3 itren it ir miifrr ,,li *reltrt atittif/ur .rr11Jqmr'r itt irper taiir I TStTSr 311/fir (:f  31111r) li 
(' 3TrliSPr-'Tir m tiisr 500/- m.rr,' ttftilft/r ir* ,1aI w4,err ln li 

The appeal to the Appellate Tribunal shall be tiled in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Es. 
1,000/- Rs.50001-, Rs.10,000I- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any riomina/ed public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Es. 500/-. 

3ltfrfl1or .- j4jF1,1,(uI lim iisrr afttlTf, Ftcrt 311/fStIT, 1994 *1 SilT 86(1) 115 31/1 111I4( raoic11, 1994, *T ¶Iè1 9(1) 115  
tftfrft/r Trvr S.T.-5 it stir mtf/fs* it i/fr ir itliwft c-  irrsr 11si 311/fir m  f 3f4f// f  331itr trfff /1311 it flrl ri/f 
(3.ii it c-31 TIItt \1riI1)d f//itt srr1v) 3/ft 1Jl it slit it riot c-rim mlftt 115 insr, rr sIorrir itt 51151 ,rI,,i itr SiTar 3/fr alIm 51511 

"ru 5 era art jrl sari, 5 elioT sv aIr 50 ellIS 5l /131 3551/11 50 ç5j5 .5,51,r 311f/31 a's/fr: 1,000/- ms/li, 5,000/- 
li 3551/11 10,000/- 'rli rimi ¶/fst'tf1rr .ssii irasm itt stilt  /Iel1.1 ski f/ist'iftir il,el SIT 1511/1131, oe)ilrt 3r'ltitlsr -srielh1Jllsur itt Sisal lic 

fllS'll F2.t-ci  lim  it Ieit ittil2.iri, 4 coisi ,,ir11 1sillirt lisa fia' orr fli,rsi ,,ri.ii sn1v I aF.lrt fia'c- SIT irar/nsr, 
trim itt 355 ITOST it fl'il atil/fri  lflT ssarli)rt 3t111itrzr .-oiorIisasur 41 ilisar )aT/r I 15tit ati/fir (i/f 3m/fr) lim flin 3115131-wr 
500/- siv mr ¶/ftM15r irsa ,rai rimsrr 'lir 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appeaied against (one of which shall be certified copy) and should be accompanied by a fees of Es. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
fls.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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(I) fkrt il1srsr, 1994 r CRT 86 f 3r-1Tr3f (2) i (2A) 3lsinr ( *r Tnft 3T1, irt 1isiaiv), 1994, 1fqe 9(2) ij 

9(2A) c1rd )iiMi \i'' S.T.-7 * *1 1ff 5f**1 11 35 It5.T 31TWT, siP1 c'llC tich 3TriTT 3iT5tWëT (3ttl'lfl), OTsi 3c'O iT45 

rm qtfc 3ntr r M*mf  (id( u) lfiki 6'kll v1Tfv) 3* 3trkyr curr ivw' 3lrWyr simi qrl*d, OPT 

5 -9I Stc-#,/ *OT5T, 3141*1ST -  ST 3114ST5T ci,,) 'e  lST lit * ai, 31411r *1 ',11 fr 51151 * 't1c'l1 ill"fl I I 
The appeal under sub Section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shalt be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 
to file the appeal before the Appellate TribunaL 

(a) J-O 5l ,, *T ctci 51p4' 051 *StT41T 3141*151 \1114,4,51 ('4*151) T 3141*1 4i iTt5l* * *ST'R  5r51 31*51511944 *1 
cJtrr 35oqn * 31*1111, *1 41r 1C-1Ici 311111*5151, 1994 *1 TIm 83 4r 3511411 ON'( 1* dil *1 , 51r 3It5r * &l 314*1111 

* 31*rer .e mi j,-uici S /lni wt ztisr * 10 Isryr (10%), st srpT i si*1srr Ioij~,rt , xrr 31*wrr, am-  'o siz4vrr 

fai1aa , r did 1*51 ,,riv, 1* ar m *1 311r'4lT iii 1* .vu) nrcfl 3l4f11r lsr *1* sirr wls  * yr 141 
id-TP, rrmr 1'yr aiw * 3151*51 "-in Y.0 rt1 5lc- , * 11J-,1 lllf*lr 

(i) it1114*3is)5rj- 
(ii) '451851 *5 511 'Ic'Id 11111 

(iii) '451851 ,,jj-n 11iaiuc')1 41 )-ld 6 41 3151*51 411 .i't'si 

- ZIT 141 1T 1111141 11151115T 141-PflI (51 2) 311151*511 2014 41 3ImT * 1# 3141*1sr otl11z1*1 41 siaryr f*5siithsr 
51Tl11 31*1 rI1t 3141515/1 c'1i9,  'i'l 5'll/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

511111 5/f 5fDt  31185151: 
Revision application to Government of India: 
11 3i* 5/r fr1I51TUT s1iwi -i115rt ssrs*1t , *4111  Itc, 311*115131, 1994 *5 11111 35EE 41 p51sT t155545  41 31511)51 315151 

511*51, sjmr st*sr, 14s51r 311*351 4n4, l-ci ivi, i.a-o ¶*5isr, 14*T 3t1*sr, *lsisr 14cr  ttsisr, rtici aid), srl4saYi-i1000i, *5 
('5i 'Skit nnl4in i 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Dethi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B bid: 

 41  ,i411Io-j 41 jiijicll *, 51 i'tiiid f'4tJ1 51111 5/1 F1,Sfl 4'N'Sil * mrt T51 41 'iiji 41 cihui sir fl1 str mr sir 
.1*5 (sf1 os 511111 5T 4R1151'i 41*5151, SIT flh*fl 511 * SIT 3T11RT 11 sea 41 41*51151, lhsfl ww,mi,) sir 
1.111) 113111 51 * slia *1 imiiia 41 siisi) *1/ 
In case of any loss of goods, where the toss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether irs a factory or in a 
warehouse 

511151 aw.  ((1  sT 1851 5/1 1513451 1111 14 stia 8r I1a*5i * vsi1 'tc34 1-list TI s111 s14 41z41si s-arci 1lc't, 41 i5 (1*151) 41 
strj-i,4 41, :34 smsr 41 mf( 1I1stfl I% sir th *5 111st11r *r ifl 4i / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

3ç511, 5t5151 511 tlsilltSl Pkt  )d1 511151 41 1151, 141151 lIT 5151151 *5 1-list 1513451 l,11t TSIT 41 / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

11*11151 s,-ctici 41 s,-wcist 5151141 1T111151 41 fls *1 3 41*516113111*1*131115161*1181415151 Ill 41 115a 1-11,-li 41t si4 4 3#t 4* 
 18i 311111*xTss (sr. 2). 1998 41rtlllllog41ciaili 1*Im*551451*15131ii18151 ct51STtS151* 

itftsrvsw4ri 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

(v) 311*411411 14 11111511 ',tst sttsstr EA-8 41, *1 411 11 s,-'iicia 51551 (314151) ¶1sistiris51, 2001, 41 151stst 9 41 aisr41ti ¶8111,"c 4, 
31141r 81 stui 81 3 star 81 31511151 41r irI1 v5/ry I 34'1'd .sii*4r 41 srrsr sr 31i1*r .s1415r 31*sr *5 14 'f4*r aa 41r .,ri,4) 

stifivi snsr 41 41z41nr sciici lj,sl 31.41151ST, 1944 41r tirrr 35-EE 81 dlci )11c11ftsr srss *5 3111z1* 41 sirfsir 81 s*5 crt TR-6 *5 
41t sti1l si114v1 I 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Chatlan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

*ffrtuT 311*41*51151 Is-,iI0ci 11*14*T 115151 41r 315115141*1 n,8 au)v I 
i111'11 '1-JI 051 c41m 51511 SIT 311* 'sa 14 's'11 200/-  nsr 311151151 ¶su ala 3451 s)  11141,1 ('1111 1151 aim 's'11 41 arcir 14 34 

'ss4 1000 -/51151111511*TTT'SIiI I 
The revision app4icalion shall be accompanied by a fee of Rs. 2001- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac 

s*5 65i sir41r * *4 si, 31141ff 511 51511*sr 414 n41sta siar 311111r 81 18v rs art staiist, ss11nvt 41r 41 1  .aiii 11141*1 ar 81 
11 vsff*5f1*srq4't'si4 *ses,) 41111I si11*5n11*31'i*111,i11i1twus *505134'ryr sir 414sts 1(5/10 1185151151'cii ,aidi# Il 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

51111115/1*51 -c4r1iid1I 1,,n51 311111111111, 1975, 81 31111T-1 81 3911151 3R1 311411 1551 51515151 311411 41r o111 trt llit*11sj 6.50 q4 art 
.-lilllldli 11351 111*51 dlii f'ldl 51114511 / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

*1sti 1r5151, *154111 3pSIcl Ik-a 1551  1101414 3141*151 -srl14l1,i'llr ('si11 (8117) 1 stin.11, 1982 41 SII'15I 1151 3t51T 51511551151 51151141 14 
ii1S1*ci 41411 oi11 ¶115111 3451 311 1.01,1 311511811 141st ,Sidi 41 / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunat (Procedure) Rules, 1982. 

3351 3141*111 11sirt11 *1 3141* 511f*5 's11 41 i-ei131ci 001451, 183951 3115 stkid51 1115111*1 81 111a, ar$lajrsff 1*4rsftzr 8astic 
www.cbec.gov.in  5/f 11m st's11 11 I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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:: ORDER IN APPEAL::  

M/s Gujarat Maritime Board, Saru Section Road, Jamnagar (hereinafter 

referred to as 'the appellant') has filed the present appeal, against Order-In-

Original No. DC/JAM/ST/55/2016-17 dated 24.03.2017 (hereinafter referred to 

as 'the impugned order') issued by the Deputy Commissioner, Central ..Excise, 

Jamnagar (hereinafter referred to as 'the lower adjudicating authority'). 

2. The brief facts of the case are that audit of the records of the appellant 

revealed that the appellant was not paying Service Tax on the amount 

received by them during the period from 01.04.2012 to 30.09.2014 for 

services like Certification Fee, Registration Fees, Change of 

Master/Driver/Owner of ship, Vehicle Entry Fee, Tug Barge Survey Fee and Plot 

Rent Income provided by them. The show cause notice was adjudicated by the 

lower adjudicating authority vide impugned order wherein he confirmed the 

demand of service tax on Certification Fee, Vehicle Entry Fee, Tug Barge Survey 

Fee and Plot Rent Income along with interest and dropped demand of service tax 

on Registration Fee and Change of Master/Driver/Ownership, considering its to 

be non-taxable as the said activities were purely in public interest and these 

were undertaken as sovereign functions. The lower adjudicating authority 

imposed penalties on the appellant under Section 78 and Section 77 of the 

Finance Act, 1994 (hereinafter referred to as "the Act"). 

3. Being aggrieved with the impugned order, the appellant preferred the 

present appeal on following grounds: 

3.1 The lower adjudicating authority has overlooked their submissions and 

mechanically confirmed the demand by issuing non-speaking order. The 

Appellant has submitted that the entire dispute is hit by time bar as there is no 

suppression of facts by the Appellant and there is willful misstatement on their 

part. However, the lower adjudicating authority has ignored factual position and 

therefore, the impugned order is not speaking order and liable to be set aside, 

the appellant relied upon following decisions: 

(I) Cyril Lasardo (Dead) reported as 2004 (7) SCC 431; 

(ii) Shukla & Brothers reported as 2010 (254) ELT 6 (SC)=2011 (22) STR 105 

(SC) 

3.2 The Appellant is an authority under Entry 31, List II of Seventh Schedule 

to the Constitution of India for administration of ports other than major ports in 

the State of Gujarat. The Appellant is constituted by the Government of Gujarat 

under the powers conferred under the Gujarat Maritime Board Act, 1981 and is a 
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statutory authority for administration of ports other than major ports in Gujarat. 

The Appellant has derived its powers to levy supervision fee and scrutiny fee 

under the constitutional powers therefore, the provisions of the Finance Act, 

1994 are not applicable to the Appellant. 

3.3 The appellant had collected various charges, like vehicle entry fee, 

certification fee, Barge/Tug Survey fees, premium for land lease etc. but the 

functions under taken them can't be treated as services. This issue is also not res 

integra and the same is settled by 5 Member Bench of the Hon'ble Supreme 

Court in case of Corporation of Calcutta Vs. Liberty Cinema, AIR 1965 SC 1107 

wherein the Hon'ble Supreme Court has held that the words "license fee" do not 

necessarily mean a fee in return for services. The Appellant submitted that they 

had charged fees in lieu of sovereign functions discharged by them and the same 

is not taxable under the category of port services and placed reliance on CBEC 

Circular No. 89/07/2006 dated 18.12.2006, reiterated in Master Circular dated 

23.08.2007; in FAQ 2008 dated 04.12.2008 and FAQ 2010 dated 01.09.2010 

issued by DGST. The Appellant also placed reliance on the following decisions - 

(i) CMC Limited reported as 2007 (7) STR 702 (Tri.-Bang); 

(ii) CST, Bangalore reported as 2008 (9) STR 494 (Tri.-Bang); 

(iii) CS Software Enterprise Ltd. reported as 2008 (10) STR 367 (Tri.-Bang); 

(iv) Maharashtra Industrial Development Corporation reported as 2014-TIOL-

2022-CESTAT-MUM. 

3.4 The demand of service tax is also not sustainable as the services are 

specifically exempted vide Sr. No. 39 of Mega Exemption Notification 

No.25/2012-ST dated 20.06.2012 (as amended from time to time). The appellant 

is a Government of Gujarat Authority and has carried out the activity as per 

functions entrusted to a municipality under Article 243W of the Constitution of 

India read with 12th  Schedule of the Constitution of India and hence it is 

exempted under Sr. No. 39 of Mega Exemption Notification. 

3.5 The appellant has submitted that the payment of lease premium is single 

payment made towards acquisition of a right and is a capital asset and cannot be 

considered as rental income. The premium cannot be treated as consideration 

for the services and hence premium collected for long lease rentals is not 

taxable. The appellant relied on the following decisions: 

(i) Assam Bengal Cement Co. (1955) 27 1TR 34; 

(ii) Durga Madira Singh reported as (1969) 72 ITR 769; 

(iii) Panbari Tea Co. reported as AIR 1965 SC 1871; 
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(iv) A R Krishnamurthy reported as (1989) 176 ITR 417 (SC) 

3.6 The vehicle entry fee levied by the appeflant from the vehicles entering 

into their port area governed by Entry No. 57 and 59 of List II to 7th  Schedule of 

Constitution of India which is a state subject and therefore, the service tax 

cannot be levied. The vehides entry fees are being levied in compliance of THE 

BOMBAY LANDING & WHARFAGE FEES ACT, 1882 and Rules made thereunder, 

the Appellant has collected these fees in compliance of the Statutory Obligations 

that cannot be equated with rendering of services. As per the provisions of 

Article 246(3) of the Constitution of India, wherever the item is falling in the 

state subject, the Central Government cannot frame law to tax the same ftem. 

3.7 The lower adjudicating authority has placed reliance on decision of 

Western Agencies reported as 2011 (22) STR 305 (Tri.-LB) for classification of 

the alleged service provided by the Appellant under the category of port services 

and CBEC Circular dated 09.07.2001 to levy service tax on the disputed activities, 

which are not applicable in the instant case as the decision of the Hon'ble 

Tribunal is stayed by the Hon'ble Madras High Court as reported in 2011 (24) 

STR 350 (Mad.) and reliance cannot be placed on CBEC circular dated 09.07.2001 

for the reason that the demand in the present period is post 2012 period under 

which the negative list of services are defined. 

3.8 The best judgment assessment as provided under Section 72 of the 

Finance Act, 1994 cannot be possible as the appellant has regularly filed their 

periodical ST-3 returns. The allegation of suppression, willful misstatement on 

the part of the appellant is not sustainable as the financial records of the 

Appellant are being audited by the service tax authorities regularly. Hence, the 

entire demand is hit by time bar. The Appellant relied on the following decisions: 

(i) Pragathi Concrete Products reported as 2015 (322) ELT 819 (SC); 

(ii) NRC Ltd. reported as 2007 (5) STR 308; 

(iii) Secretary, Town Hall Committee reposted as 2007 (8) STR 170; 

(iv) Binlas Suplux Limited reported as 2007 (7) STR 561; 

(v) Continental Foundation 2007 (216) ELT 177 (SC); 

(vi) Padmini Products reported as 1989 (43) ELT 195 (SC); 

(vii) Tamil Nadu Housing Board reported as 1994 (74) ELT 9 (SC); 

(viii) Chemphar Drugs 1989 (40) ELT 276 (SC); 

(ix) Jai Prakash Industries Limited reported as 2002 (146) ELT 481 (SC). 

3.9 The Appellant was previously served a show cause notice dated 

01.12.2014 invoking the extended period of limitation and the present show 

Page No.5 of 15 



Appeal No.: V2/265/RAJ/2017 

6 

cause notice dated 08.06.2016 is issued with same allegations and demanding 

service tax on same stream of incomes. Therefore, the second show cause notice 

cannot invoke the extended period of limitation. The Appellant relied on the 

following decisions: 

(i) Nizàm Sugar Factory 2008 (9) STR 314 (SC); 

(ii) ECE Industries 2004 (164) ELT 236 (SC). 

3.10 Entire demand is time barred as the facts were known to the department; 

the computation of liability is incorrect as amount received is to be considered as 

inclusive of service tax payable. Penalty is not imposable under Section 77 and 

78 of the Act; the issue involves bona fide interpretation of law and Section 80 

will be applicable in the present case. 

4. Personal hearing in the matter was attended by Shri Virk H. P. Singh, 

Chartered Accountant on behalf of the appellant, who reiterated the ground of 

Appeal and contended that on all these issues/fees, SCN has already been issued 

by DGCEI and hence extended period is not applicable; that Plot Rent income 

does not fall under Renting of Immovable Property; that earlier Order dated 

31.03.20Th had held that Tug Barge Survey charge and Plot Rent are non-

taxable services; that even in negative list regime they will get benefit for the 

period from 01.04.2012 to 30.06.2012; that they are doing statutory functions of 

the Government of Gujarat and hence even if they are collecting some 

consideration, it is not taxable as has been held by the Hon'ble Bombay High 

Court in the case of CCE, Nashik Vs. Maharashtra Industrial Development 

Corporation reported as 2017-TIOL-2629-HC-MUM-ST and by CESTAT in the case 

of CST Vs. M/s. Ideal Road Builders Pvt. Ltd. & Others reported as 2017 (10) TMI 

401 — CESTAT Mumbai. 

Findings:  

5. I have carefully gone through the facts of the case, impugned order, 

appeal memorandum and submissions made by the appellant. The issues to be 

decided are 

(i) whether in the facts and circumstances of the case, the demand is time 

barred; 

(ii) whether the appellant is liable to pay service tax on 'Certification Fee'; 

'Vehicle Entry Fee'; 'Tug Barge Survey Fee' and 'Plot Rent Income' or not; 

(iii) the collection of above referred charges/fee can be considered as non-

taxable services on account of discharge of sovereign function or not. 
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6. The appellant has contended that the department has previously issued a 

show cause notice dated 01.12.2014 invoking extended period on same 

allegations and hence the second show cause notice cannot invoke the extended 

period of limitation. I find substantial force in this contention of the appellant. I 

find that the department had issued show cause notice on 01.12.2014 

demanding service tax on 'Certification Fee'; 'Vehicle Entry Fee'; 'Tug Barge 

Survey Fees' and 'Plot Rent Income' etc. for the financial year 2011-12 by 

invoking extended period and has now again issued impugned SCN dated 

08.06.20 16 demanding service tax on 'Certification Fee'; 'Vehicle Entry Fee'; 'Tug 

Barge Survey Fee' and 'Plot Rent Income' etc. for the period from April, 2012 to 

September, 2014 again invoking extended period. I, therefore, find that the 

department was in the knowledge of the facts in 2014 that the appellant was 

charging and recovering such fees and thus, the ingredients of suppression of 

facts with intent to evade payment of service tax are not present in the instant 

case to be invoked in the present SCN. It is settled legal position that extended 

period is not available for subsequent SCN dated 08.06.2016 having same set of 

aflegations as held by the Hon'ble Supreme Court in the case of Nizam Sugar 

factory reported as 2008 (9) STR 314 (SC) as under: 

8. Without going into the question regarding aassification and 

marketability and leaving the same open, we intend to dispose of 

the appeals on the point of ilmitation only. This Court in the case of 

P & B Pharmaceuticals (P) Ltd. v. Collector of Central Excise 

reported in (2003) 3 5CC 599 = 2003 (153) EL. T 14 (5. C) has 

taken the view that in a case in which a show cause notice has 

been issued for the eariler period on certain set of facts, then, on 

the same set of facts another SCN based on the same/similar set of 

facts invoking the extended period of limitation on the plea of 

suppression of facts by the assessee cannot be issued as the facts 

were already in the know/edge of the department. It was observed 

in para 14 as follows: 

"14. We have indicated above the facts which make it dear 

that the question whether M/s. Pharmachem Distributors 

was a related person has been the subject-matter of 

• consideration of the Excise authorities at different stages, 

when the dassification was fl/ed, when the first show cause 

notice was issued in 1985 and a/so at the stage when the 

second and the third show cause notices were issued in 

1988. At all these stages, the necessary material was before 
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the authorities. They had then taken the view that M/s. 

Pharmachem Distributors was not a related person. If the 

authorities came to the condusion subsequently that it was 

a related person, the same fact could not be treated as a 

suppression of fact on the part of the assessee so as to 

saddle with the liability of duty for the larger period by 

invoking proviso to Section hA of the Act. So far as the 

assessee is concerned, it has all along been contending that 

they were not related persons, so, it cannot be said to be 

guilty of not filling up the declaration in the prescribed 

proforma indicating related persons. The necessaíy facts had 

been brought to the notice of the authorities at different 

intervals from 1985 to 1988 and further, they had dropped 

the proceedings accepting that fri/s. Pharmachem 

Distributors was not a related person. It is, therefore, futile 

to contend that there has been suppression of fact in regard 

M/s. Pharmachem Distributors being a related person. On 

that score, we are unable to uphold the invoking of the 

proviso to Section hA of the Act for making the demand for 

the extended period/j' 

This judgment was followed by this Court in the case of ECE 

Industries Limited v. Commissioner of Central Excise, New Delhi 

reported in (2004) 13 5CC 719 = 2004 (164) E. L. T 236 (S.C.). 'In 

para 4, it was observed. 
114 In the case of M/s. P&B Pharmaceuticals (P) Ltd. v. 

Collector of Central Excise reported in [2003 (2) SCALE 390], 

the question was whether the extended period of limitation 

could be invoked where the Department has earlier issued 

show cause notices in respect of the same subject-matter. It 

has been held that in such circumstance% it could not be 

said that there was any wilful suppression or mis-statement 

and that therefore, the extended period under Section hA 

could not be invoked." 

Similarly, this judgment was again followed in the case of 

Hyderabad Polymers (P) Ltd. v. Commissioner of Central Excise, 

Hyderabad reported in 2004 (166) E.L.T. 151 (S.C.). It was 

observed in para 6: 
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 On the ratio laid down in this judgment it must be 

held that once the earlier Show Cause Notice, on similar 

issue has been dropped, it can no longer be said that there 

is any suppression. The extended period of limitation would 

thus not be available. We are unable to accept the 

submission that earlier Show Cause Notice was for 

subsequent period and/or it cannot be taken into 

consideration as it is not known when that Show Cause 

Notice was dropped. If the Department wanted to take up 

such contentions it is for them to show that that Show Cause 

Notice was not relevant and was not applicable. The 

Department has not brought any of those facts on record. 

Therefore, the Department cannot now urge that findings of 

the Collector that that Show Cause Notice was on a similar 

issue and for an identical amount is not correct." 

9. Allegation of suppression of facts against the appellant cannot 

be sustained. When the first SCN was issued all the relevant facts 

were in the knowledge of the authorities. Later on, while issuinq 

the second and third show cause notices the same/similar facts 

could not be taken as suppression of facts on the part of the 

assessee as these facts were already in the knowledge of the 

authorities. We agree with the view taken in the aforesaid 

judgments  and respectfully following the same, hold that there was 

no suppression of facts on the part of the assessee/appellant.'' 

(Emphasis supplied) 

6.1 Therefore, I am of the considered view that the present demand from 

April, 2012 to September, 2013 invoking extended period is not sustainable at all 

and is required to be set aside. I do so. Now, I proceed to decide the demand 

for the normal period i.e. from October, 2013 to September, 2014. 

7. The appellant has assailed the impugned order by contending that they 

are statutory authority for administration of ports other than major ports in the 

State of Gujarat having been constituted by the Government of Gujarat under 

the powers conferred under the Gujarat Maritime Board Act, 1981 and 

accordingly they collected Certification Fee, Vehicle Entry Fee, Tug Barge Survey 

Fee and Plot Rent Income and these fee cannot be equated with consideration 

for services and therefore, the service tax is not applicable to them. The lower 
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adjudicating authority has held that the appellant has collected these fees 

towards rendering of services in the form of utilization of port premises/facilities 

by their clients and therefore, they have provided services which are taxable as 

'port service', 'technical inspection and certification agency service' and 'renting 

of immovable property' under the Finance Act, 1994. 

7.1 I would like to reproduce the definition of the term 'service' under Section 

65B(44) of the Act, which reads as under:- 

"service means any activity carried out by a person for another for 

consideration, and includes a declared service, but shall not 

include— 

(a)  

(b)  

(c)  

Explanation 1. — For the removal of doubts, it is hereby 

declared that nothing contained in this clause shall apply to,— 

(A) the functions performed by the Members of Parliament, 

Members of State Legislative, Members of Panchayats, Members of 

Municipalities and Members of other local authorities who receive  

any consideration in performing the functions of that office as such  

member;  

7.2 It can be seen from the definition of 'service' that the functions performed 

by the members of the local authorities in performing the functions of that office 

cannot be considered as rendering of service. I find that the Government of 

Gujarat enacted Gujarat Maritime Board Act, 1981 and powers of administration, 

control and management of such ports and for matters connected therewith has 

been conferred to Gujarat Maritime Board and hence it is a statutory body. The 

appellant has derived power to collect/levy charges/fees for using port facilities 

under Section 37 and Section 38 of the Chapter VI of the Gujarat Maritime Board 

Act, 1981, which are reproduced as under: 

"Section 3Z (1)  The Board shall from time to time frame a 

scale of rates at which and a statement of the conditions under 

which any of the services specified hereunder shall be peiformed 

by itself or any person authorised, under section 32 at or/n relation 

to the port or port approaches — 

(a) transhiping of passengers or goods between vessels in 

the port or port approaches; 
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(b) stevedoring, landing and shipping of passengers or 

goods from or to such vessels, to or from any wharf quay, jetty, 

pier, dock, berth, mooring stage, or erection, land or building in the 

possession or occupation of the Board or at any place within the 

limits of the port or port approaches; 

(c) cranage or porterage of goods on any such place; 

(d) whaifage, storage or demurrage of goods on any such 

place; 

(e) any other service in respect of vessel% passengers or 

goods excepting the services in respect of vessels for which fees 

are chargeable under the Indian Ports Act. 

(2) Different scales of rates and conditions may be framed for 

different dasses of goods and vessels and for different ports." 

"Section 38. (1) The Board shall, from time to time also frame a 

scale of rates on payment of which and a statement of conditions 

under which any property belonging to, or the possession or 

occupation of the Board or any place within the limits of the port 

or port approaches may be used for the purposes specified 

hereunder: - 

(a) approaching or lying at or alongside any buoy, mooring, 

whari quay, pier, dock, land, building or place as aforesaid by 

vessels; 

(b) entering upon or playing for hire at or on any whaif 

quay, pier, dock, land, building, road, bridge, approach or place as 

aforesaid by animals or  vehides carrying passengers or goods; 

(c) leasing of land or sheds by owners of goods imported or 

intended for export or by steamer agents; 

(d) any other use of any land, building, works, vessels or 

appliances belonging to or provided by the Board. 

(2) Different scales of rates arid conditions may be framed for 

different dasses of goods and vessels and for different ports." 

(Emphasis supplied) 

7.3 I find that the appellant has collected tug/barge survey fee for inspection 

and examination for fitment of tugs/barges; that the certification fee collected 

towards issuance of certificates to their various clients, vessel owners, shipping 

agents etc. for using port facilities or to provide facilities to vessels calling on the 
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port; that Vehicle Entry Fee is collected for entry of vehicles into port area or exit 

from port area; that plot rent income is received by the appellant towards 

renting immovable property i.e. buildings and land to their clients. 

7.4 In this context, the Hon'ble CESTAT, Ahmedabad in case of Gujarat 

Maritime Board reported as 2015 (38) STR 776 (Tn. — Ahmd.) wherein the 

Hon'ble CESTAT held that any amount collected after 01.04.2008 by Gujarat 

Maritime Board, can be considered as statutory levy only and Service Tax liability 

thereon may not arise, if collected as per Section 22A of the Gujarat Maritime 

Act, 1981. Relevant paras of the order are reproduced as under: 

"4.4.1 Article 246 of the Constitution of India prescribes subject 

matter of laws made by Parliament and by the legislatures of 

States. Article 246(2) states as under.• 

"(2) Notwithstanding anything in clause (3), Parliament and, 

subject to dause (1), the Legislature of any State also, have power 

to make laws with respect to any of the matters enumerated in List 

III in the Seventh Schedule (in this Constitution referred to as 

"Concurrent List'2." 

4.4.2 Accordingly, vide Ently No. 31 of List III of the Seventh 

Schedule the State Government is empowered to make laws for 

ports other than those dedared by or under law made by 

Parliament or existing law to major ports. 

4.4.3 The State Government of Gujarat has enacted Gujarat 

Maritime Board Act, 1981 in view of the power given to it by Entty 

No. 31 of List III of the Seventh Schedule to the Constitution of 

India. The appellants are a body constituted under the proviIons 

of Gujarat Maritime Board Act, 1981 to administer minor ports 

within the State. The shipping and landing fees are collected by the 

appellants under the provisions of Gujarat Maritime Board Act, 

1981; 

44.4 Hon'ble Supreme Court in the case of appellants itself 

reported at 2007 (14) 5CC 704, the Hon'ble Supreme Court 

observed as under: 

1 'Z As can be seen from the preamble of the 1981 Act, it is 

dear that the Board has been constituted, inter alla, for 

purposes of development and maintenance of minor ports. 

Under the said Act, the Maritime Board also renders services 

like stevedoring, transport of goods, storage, shipping etc. It 
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is a/so in charge of upkeepment of jetties, wharfs, roads, 

1ights etc. However, the main object of the said Act is 

development of minor ports in the State of Gujarat. The 

income, accruing to the Maritime Board, induding reserves 

and surplus are a/so required to be deployed and credited to 

a separate fund to be uti&ed for development of minor 

ports within the State. In this connection, we quote Sections 

73, 74 and 75 of the 1981 Act herein below which read as 

under 

10. It is also to be mentioned that w.e.f 1 -4-2008, the Govt. of 

Gujarat has amended the Gujarat Maritime Board Act, 1981, 

wherein Section 22A has been inserted. The said Section 22A 

specifically states that any amount provided by Gujarat Maritime 

Board, the appellant herein, is a State levy and a statutoty levy and 

proceeds of such levy are credited to the Consolidated 

Treasuty Fund of State of Gujarat. If that be so, any amount 

collected after 1-4-2008 by Gujarat Maritime Board, can be 

considered as statutoiy levy only and Service Tax liability thereon 

may not arise." 

(Emphasis supplied) 

7.5 The above decision of the Hon'ble CESTAT has been challenged by the 

Department i.e. Commissioner of Central Excise and Service Tax, Bhavnagar 

before the Hon'ble Supreme Court of India reported as 2015 (39) STR 529 (SC) 

wherein the Hon'ble Apex Court dismissed the revenue appeals. 

7.6 I would also like to reproduce the relevant text of Section 22A of the said 

Act, which reads as under: 

"22A. (1) The State Government shall levy, 

(9 Charges for landing and shi'ping, licence fees, waterfront 

and liqhterage charges at minor ports which are under 

administration, control and management of the Board; and 

(ii) Waterfront royalty as applicable at minor ports in the State 

of Gujarat, at such rates as the State Government may, by 

notification in the Official Gazette, specify. 

(2) The State charges referred to in sub-section (1) shall be 
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collected, in the manner as may by prescribed, by the Board or by 

an officer as may be authorL?ed by the Board or the State 

Government and all such moneys shall be credited to the 

ConsOlidated Fund of the State/' 

(Emphasis supplied) 

7.8 In view of the above, the decision of Hon'ble Supreme Court and 

provisions of Section 22A of the Gujarat Maritime Act, 1981 specifically stipulate 

that any amount collected after 01.04.2008 by Gujarat Maritime Board can be 

considered as statutory levy only and service tax liability thereon may not arise, 

if such collected amount required to be credited to the Consolidated Treasury 

Fund of State of Gujarat. 

7.9 It is not on record whether Certification Fee, Vehicle Entry Fee, Tug Barge 

Survey Fee and Plot Rent Income etc. collected by the appellant have been 

credited to the said Consolidated Treasury Fund of State of Gujarat during the 

said period. This aspect has neither been raised by the appellant nor by the 

Department. Hence, I am not in a position to verify at this juncture whether such 

collected Certification Fee, Vehicle Entry Fee, Tug Barge Survey Fee and Plot 

Rent Income etc. whether credited to the Consolidated Treasury Fund of State of 

Gujarat or not. Therefore, it is appropriate to remand this issue to the lower 

adjudicating authority to verify the factual position. 

7.10 The Hon'ble CESTAT in the case of Singh Alloys (P) Ltd. reported as 

2012(284) ELT 97 (Tn-Del) has held that power to remand in appropriate cases 

is inbuilt in Section 35A(3) of the Central Excise Act, 1944 even after 

amendment. The Hon'ble CESTAT in another case of Honda Sell Power Products 

Ltd. reported as 2013 (287) ELT 353 (Tn-Del) has also held that Commissioner 

(Appeals) has inherent power to remand a case under the provisions of Section 

35A(3) of the Central Excise Act, 1944. The Hon'ble High Court of Gujarat, in Tax 

Appeal No. 276 of 2014 of Associated Hotels Ltd. has further held that even after 

amendment in Section 35A(3) of the Central Excise Act, 1944 in 2011, the 

Commissioner(Appeals) has powers to remand. 

7.11 In view of the above factual & legal position, the case is remanded to the 

lower adjudicating authority to decide the demand of normal period in de-novo 

proceedings after verifying the facts whether these fees collected had been 

deposited into Consolidated Fund of State of the Gujarat or not. The appellant is 

directed to make their submissions along with all relevant documents as per 

discussions at the foregoing paras including Para 7.9 above and the lower 
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adjudicating authority shall pass a speaking and reasoned order after verifying 

the facts and offering fair and reasonable opportunities to the appellant to 

submit the factual position within 2 months of receipt of this order. 

8. In view of above, I set aside the impugned order for demand of extended 

period and remand the matter of normal period back to the lower adjudicating 

authority to pass a speaking and reasoned order giving fair opportunities to the 

appellant to submit relevant documents in this regard. 

'31c1cbd RT c'i c1 1i  3qcd 31Lk'1ct)I Flgc.ii 3q)ctd d '31k11 

8.1 The appeal filed by the appellant is disposed off as above. 

( 4-ll' '1dll) 
a1lc1d (3I1111) 

By Regd. Post AD 

To, 

M/s Gujarat Maritime Board, 
Saru Section Road, 
Jam naga r 

  

iNId 

':k) 'cI'M 

'lI-frII'. 

   

Copy for information and necessary action to:  

1. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 
Ahmedabad for favour of kind information. 

2. The Commissioner, CGST & Central Excise, Rajkot Commissionerate, Rajkot. 
3. The Assistant Commissioner, CGST & Central Excise Division-I, Jamnagar. 

,JV'Guard File. 
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