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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

3flT 3T01M/t/  3tTSIW1R1  1iow 3TTSIMIT, IM 3,-410 Oie'l,/ al4'( i14,'lc I oiiJi.ii I arIthTT1STl ,OiO 4IlIl8cT .,iiO 

st,r 3ultTr * r: / 

Arising out of above mentioned 010 issued by Additional/Joint/DeputylAssistant Commissioner, Central Excise I Service Tax, 

Rajkot I Jamnagar I Gandhidham 

E1 3i'.fletd & '41icUc T o1l -1 r' '-ic-n /Name&Address of the Appellants & Respondent 

1. Shri GMS Marine Services, 313,317 Cross Road Complex, 3rd Floor, P. N. Marg,, 
Jam naga r, 
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Any person aggrieved by this Order-in-Appeal may file an appeai to the appropriate aulhority in the following way. 
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA. 1944 I Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 
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2, SOT. T. nT1T, w lITS?, e *r ift sii'iv ' 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, O.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) j'ii)cl qfta 1(a) * eriiv Tc- 31 3tMTOT T1 TTTft 3T* *IMT TTFIT, tTT ciO iii c-O iOI4( 3l*TT .-oioiliei 
(a) *t M llMT, , fflo SM, IT5MiT MTM 3T1iTth 318e0ie10- Soot *f ii  SITIV Il 

To the West regional bench of Customs. Excise & Service Tax Appellale Tribunal (CESTAT) at, Floor, Bhaumali Bhawari, 
Asarwa Ahmedabad-380016 in case of appeals olher than as mentioned in para- 1(a) above 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 I as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.50001-, Rs.10,000I- where amounl of duty demandlinterestipenalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominaled public 
sector bank of the place where the bench of any nominaled public seclor bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Os. 500/-. 
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Os. 
1000/- where the amount of service tax & inlerest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied Is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. I Applicalion made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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ORDER-IN-APPEAL 

M/s. GMS Marine Services, 313/317 Cross Road Complex, 3 Floor, P N Marg, 

Jamanagar (hereinafter referred to as 'the Appellant') has filed the present. appeal 

against Order-in-Original No.DC/ JAM/ STI 49/ 2016-17 dated 28.02.2017 (hereinafter 

referred to as 'the impugned order') passed by the Deputy Commissioner, Central 

Excise Division, Jamnagar (hereinafter referred to as 'the lower adjudicating authority'). 

2. Brief facts of the case are that the Appellant was holding service tax registration 

number AACFK1869MSOO1 for various taxable Services, however, investigation of a 

case of M/s. Dosti Fabricators, Jamnagar revealed that Shri Juma Gulmohammad Sati, 

Proprietor of M/s. Dosti Fabricator was authorized person of the Appellant also and had 

commenced operations of the Appellant from April, 2014 from the same premises. 

Show Cause Notice dated 26.02.2016 demanding service tax of Rs.9,03,123/- was 

issued under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as "the 

Act"), interest under Section 75 of the Act, proposed Penalty under Section 76, Section 

77(2) and Section 78 of the Act. The lower adjudicating authority vide impugned order 

decided the show cause notice and confirmed demand of Rs.7,54,578/-,interest of 

Rs.2,04,8461- and imposed penalty of Rs.7,54,578/- under Section 78 of the Act. 

3. Being aggrieved by the impugned order, Appellant preferred the present 

appeal, mainly on the following grounds: 

(i) Allegation of Suppression is not justified inasmuch as Appellant was not 

liable for Service Tax during the years 2013-14 and 2014-15 and Tax Audit of 

financial records were not mandatory; that as per Annexure B to the Show Cause 

Notice also, Service Tax is shown payable in ST-3 return; that once tax liability is 

accepted by showing the same in ST-3 return and tax is also paid with interest at 

subsequent stage, no allegation of suppression of facts of facts can be made. 

(ii) Provisions of Section 72 of the Act were not followed by the adjudicating 

authority while making Best Judgment Assessment as no notice as well as no 

personal hearing was given by him to the Appellant. 
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(iii) In spite of Appellant having produced the worksheet, two invoices and 

service tax calculation, the adjudicating authority has not considered their 

submission to reduce the Service Tax liability of Rs.2,00,8501-; that while working 

liability for the whole financial year, adjudicating authority had all the details 

available with him; that the tax amount was paid with total service tax for the period 

in regular course and not through separate challans; that there was outstanding tax 

liability of Rs.24,825/- only; that adjudicating authority- has failed to record in 

findings with regard to allegation that appellant failed to assess the correct tax 

liability as nothing more was revealed in the impugned order other than what was 

already reported by the Appellant; that therefore service tax demand of Rs.24,8251-

confirmed and penalty of Rs.7,54,5781- imposed upon them are required to be 

dropped. 

4. Personal hearing in the matter was attended to by Shri R.T Vajani, 

Consultant, and Shri Niral Shah, CA on behalf of the Appellant who reiterated 

grounds of appeal and submitted that allegation of suppression of facts is wrong; 

that service tax amount of Rs.2,05,850/- paid by them needs to be reduced from 

value of the Services provided by them in F.Y. 2014-15; that penalty of Rs.7.54 lacs 

was not imposable on them as they have already made payment of Rs.7.29 lacs 

before issue of SCN as stated in Para 29 of the impugned order also and hence 

appeal may be allowed. 

FINDINGS  

5. I have gone through the facts of the case, impugned order, appeal 

memorandum and written as well as oral submissions made by the Appellant. The issue 

to be decided in the present appeal is as to whether demand of service tax confirmed 

and penalty imposed on the Appellant by the adjudicating authority is correct or not. 

6. I find that Appellant has contended that amount of Rs.2,00,850/- of 

service tax was wrongly included in the value of the services by the SCN and also by 

the impugned order and hence demand of 24,825/- is wrongly confirmed by 

adjudicating authority. Appellant submitted details of debit notes detailing two invoices 

in support of their claim, which are as under:- 
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DEBIT NOTE dated 31 .03.2015 in respect of MIs. Rishi Shipping  

GMS 
MARINE SERVICES 

xwoxci4ó - /oi 
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Y.RDiUq GMS / 01.?aid tdjjdian 4flpi1ster bf\ 
Shipping, xrvai..e444. KD /115i9O3i2 0ted 
67-Qi215 , arid1an bea1fof?ô.1. 

60 F, Tfl ToT\L cLAss1FIcATroFee;: 
R.6,:54,43O/-) 

rowad Uoq Conztructio8 of .TUL-' ' f.i 3 f 
"flISHX VXSTARA X F .&. ,tf!d Kt hg 1w 
Yard no.\ct43 101. 

/ / 

01. 

-I 

9,92,650.00 

aZ iCE 
JDU. C •  

elfEit DtJ. CESS 11 

1, i, 

1,1st.Oo  
1, 22, 62.00 

xt,22, 692.00 

11,15,350.00 
XThEU THOUSAND THB RUNDP.Zn AND rzr flUPE 

ONLX. 

E.& OE. 
5Grice Tax Ho.AAMFGO797JS0001 
PAN — AAt4FG0797J 
I1DIC BUIK /C.NO. —50200001902744 

FOr, cHS Ma.Rzfl}. SEiwxc 

 

 

artnor 

313.317, 3rd Fln,. 'Ctoa ROAd' Cotnpox. Oppj)j(%/ COITOg.J, H. t1itg Jeninagar ei ooe. T.t 91-288-275l319. I'nx 9i-28&275S8a4 EfliIi 

Page 5 of 8 



GMS 
MARINE SERVICES 

: I I 
01. 

44 

Be3. . 
XRt MS / 03id t dianpster 

I. ;7c. D/1415p513-. 
Q7- ø15 • fl. on ..e I4ofu. 

AL CS4F1 

i 
f, 

________ 

;, 32,345.00 

.• 

32,345 00 

;8158.0o 'i M.00 

- 
7,1O,5O3.00 U SVN Lkltfl T 

'.i'U LU(LE RUP)ZS ONLX. 
E.& OE. 
Service Tax Nc.MFGo797JSD0Q1 
PAN - ?AMFcO797J 
RDFC BAKIC A/C.io. -5O200OO1go2744  

ror, iM3 WRI) SRVXCZ$ 

arth.r 

Appeal No: V2/251/R.AJ/2017 

6 

Debit Note dated 31.03.2015 in respect of M/s. Indian RoadUnes 

6.1 Appellant has submitted that for the year 2014-15 their actual value of services 

provided by them as per their profit and loss account was Rs.81,73,1711- as against 

their declared value in ST-3 return as Rs.99,99,024/-. They explained that the 
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difference of Rs.18,25,853/-. was also due to above Two Debit Notes where service tax 

amount of Rs.2,00,8501- was considered as value of the services on which they were 

not required to pay Service Tax. Appellant has contended that Rs.16,25,003/- was of 

Reimbursement received from M/s. Rishi Shipping and MIs. Indian Roadlines and no 

service tax was payable. I find that as per Annexure B to the Show Cause Notice 

demand for F.Y. 2014-15 was made by considering highest value i.e. value declared in 

monthly ST-3 returns as compared to value shown in their Profit and Loss account. I 

also find that the amount involved in these debit notes includes service tax components 

also and hence value of Rs.18,25,8531- is required to be treated as Rs.16,25,0031-. I, 

therefore, find merit in Appellant's argument that service tax demand of Rs. 24,825/- is 

not payable as incorrect value was mentioned in ST-3 return. I am of the considered 

view that the impugned order is not correct, legal and proper for confirming demand of 

Rs.24,825/- as discussed hereinabove. I, therefore, set aside the demand of 

Rs.24,8251- confirmed in the impugned order. 

7. Appellant further contended that there is no suppression of facts on their part as 

they had declared value of the services and service tax payable in their periodical ST-3 

returns; that they have paid service tax of Rs.7,29,754/- with interest for delayed 

payment of S. Tax. I find that adjudicating authority has confirmed demand of 

Rs.7,54,5781- relating to F.Y. 2014-15, which comprises of Rs.7,29,754/- already paid 

by the Appellant and Rs.24,825/- has been held to be not payable by the Appellant as 

per above Para. I further find that the adjudicating authority, at Para 31 of the impugned 

order, has stated that all ST-3 returns were filed in stipulated time and demand for FY 

2014-15 is also made on the basis of value declared in ST-3 returns filed by the 

Appellant. I, therefore, find that this is a case of delayed payment of service tax which 

was paid by the Appellant along with interest and this fact has not been disputed in the 

impugned order and hence no case of suppression of facts etc. by the Appellant is 

established. I, therefore, hold that there is no ingredient for suppression of facts etc. on 

part of the Appellant and in absence of any ingredients prescribed under Section 78 of 

the Act, no penalty is imposable on the Appellant under Section 78 of the Act. 

Accordingly, I set aside the penalty under Section 78 of the Act imposed by the 

adjudicating authority in the impugned order. 

8. In view of above facts, I hold that service tax demand of Rs.24,825/- does not 

sustain and no penalty is imposable upon the appellant under Section 78 of the Act. 
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Accordingly, I set aside the impugned order and allow the appeal. 

S 311-Ilcicbc1I ccjHj c c) dj  3ft[ T fii'i.i 3Y' -d c1 3iIdI 

9.1 The appeal filed by the Appellant stands disposed off in above terms. 

By R.P.A.D.  
To 
MIs. G M S Marine Services, 
313-317, 
3rd Floor, "Cross Road" Complex, 
Opp DKV Colege, 
Pn Marg, 
Jamnagar- 361008 
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The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, CGST & Central Excise, Rajkot Commissionerate, Rajkot. 
3. The Additional Commissioner, Sub Commissionerate, CGST & C Excise, Jamnagar. 
4. Jhe Assistant Commissioner, CGST & Central Excise, Jamnagar. 

Guard File. 
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