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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

04.05.2018

U I FYFS Al IUGF FEAT HGHS, FAIT 391G qeF/ AT, TARIT | TR / TRUA] G SRR Iy
A IeY ¥ ghoa: /

Arising out of above mentioned OlO issued by Additional/JoinyDeputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

Irftasdt & 9fAard 1 A vd gar /Name&Address of the Appellants & Respondent -

1. M/s. Rayvains Infra P. Ltd., Office No. 24, 4th Floor Samrudhi Bhavan,, Gondal Road,
Rajkot,
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Any person aggrieved by this Order-in-Appeal may file an %ppeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate' Tribunal of West Block No. 2, R.K. Puram, New Delhi ir all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duty demandfinterest/penalty/refund is upto 5 Lac., 5 Lac to 50° Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the T.ibunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penally levied is more than five lakhs butl not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place -
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed. in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Ruies, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy} and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunat.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rute 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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in case of any toss of goods, where the ioss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exporied to any country or territory outside India.
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In case of gooas exponed outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excnse (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision appTlcatlon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/~ where the amount involved is more than Rupees One Lac.

nﬁsvamr#argq%ﬂmaﬁwwmr%aﬁmmmwtﬁm:Wﬁ:rmmm sFd & § frar 9 o) 59 aw ¥
A gu o S o T qufeufy i AT B vE T a1 $EG WER F v e AT O ¥ |/
In case, if the order covers various numbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.
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One copy " of application or 0.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act,1975, as amended.
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Attention is also invited to the ruies covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisions refaling to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in
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ORDER IN APPEAL ::

M/s. Ray Vains Infra Pvt. Ltd., Office No. 24, 4™ Floor, Samruddhi Bhavan, Gondal
Road, Rajkot (hereinafter referred to as “Appellant”) filed present appeal against Order-In-
Original No. 67/ST/2016 dated 30.03.2017 (hereinafter referred to as ‘“the impugned
order”) passed by the Assistant Commissioner, Central Excise Division, Morbi (hereinafter

referred to as “the lower adjudicating authority”): -

2. The brief facts of the case are that appellant had provided services of construction
of foundation of transformer, cycle stand and repairing of various offices to M/s. Pashchim
Guijarat Vij Company Limited (hereinafter referred to as “PGVCL") during FY 2012-13 and
FY 2013-14 and services of construction and repairing work of Police Station, construction
and repairing of jail building, etc. to M/s. Gujarat State Police Housing Corporation Limited
(hereinafter referred to as “GSPHCL") during FY 2013-14 and FY 2014-15, however, no
service tax was paid by them. Show Cause Notice No.V.ST/AR-II/ST-
RJT/ADC(RKC)/68/2016-17 dated 10.08.2016 (hereinafter referred to as “SCN”) was
issued to appellant demandihg service tax of Rs. 10,04,407/- under proviso to Section
73(1) of the Finance Act, 1994 (hereinafter referred to as “the Act”) along with interest
under Section 75 of the Act and to impose penalty under Section 76, 77 & 78 of the Act.
The lower adjudicating authority vide impugned order confirmed demand of service tax of
Rs. 4,52,867/- along with interest and imposed penalty of Rs. 4,52,867/- under Section 78

of the Act with option of reduced penalty and imposed penalty of Rs. 10,000/~ under
Section 77 of the Act.

3. Being aggrieved with the impugned order, appellant preferred present appeal, inter-
alia, on the grounds that impugned order is patently against law, contrary to the facts on
record, unjust, erroneous and passed without proper justification and application of mind;
that the lower adjudicating authority vide Para No. 19.4 mentioned that appellant had failed
to provide any documentary evidence to establish that GSPHCL and PGVCL had been set
up by an Act of Parliament or State legislature, while at Para No. 12.1 stated that we had
provided proof of certificate from the key person of PGVCL and GSPHCL; that they were
never under belief that service tax is required to be charged and that they have fully co-
operated and disclosed all the fact as and when demanded and produced ST3 returns,
Income Tax Returns, Financial Accounts i.e. Balance Sheet and P&L Account, copy of
sample invoices, during the course of inquiry, which itself is sufficient to establish their
bonafide intention; that exemption under Notification No. 25/2012-ST dated 20.06.2012
and judgment dated 03.03.2016 of Hon'ble High Court of Patna in the case of §hapoorji
Paloonji & Company Pvt. Ltd. have not been considered by the lower adjudicating
authority; that orders/decisions of various High Courts and CESTAT having same facts of

repair and maintenance and of works contracts were not considered; that the lower
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adjudicating authority has erred while invoking extended period under proviso to Section
73(1) of the Act; that lower adjudicating authority has erred while ordering to pay interest
under Section 75 of the Act and to impose penalty under Section 77 and Section 78 of the
Act; that the lower adjudicating authority has not given reasonable opportunity of personal

hearing before the case is adjudicated.

4. Personal Hearing in the matter was attended to by Shri Kartik Pandya, Chartered
Accountant, who reiterated grounds of appeal and submitted that PGVCL is a Government
of Gujarat Company and 99.99% equity is held by Goverment of Gujarat; that GSPHCL's
100% equity is held by Government of Gujarat; that benefit of Notification No. 25/2012-ST
dated 20.06.2012 should be given to them as has been held by Hon’ble High Court of
Patna in the case of Shapoorji Paloonji & Company Pvt. Ltd.

FINDINGS: -

5. I have carefully gone through the facts of the case, the impugned order, the appeal
memorandum and written as well as oral submissions made during the personal hearing.
The issue to be decided is whether the impugned order, in the facts of this case, @

confirming demand of service tax and imposing penalty is correct or not.

6. It is fact on record that impugned SCN has been issued to appellant under which
demand of service tax of Rs. 10,04,507/- for construction services provided to PGVCL and
GSPHCL was made for the FY 2012-13 to 2013-14 and for the FY 2013-14 to 2014-15
respectively. The lower adjudicating authority has confirmed demand of service tax in
respect of services provided prior to 30.01.2014 and dropped demand of service tax for the
period after 30.01.2014 and onwards.

6.1 Appellant has contended that the lower adjudicating authority has not considered
exemption from payment of service tax under Notification No. 25/2012-ST dated

20.06.2012, the relevant portion of the said Notification is reproduced as under: - W

In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and in
supersession of notification number 12/2012-Service Tax, dated the 17th
March, 2012, published in the Gazette of India, Extraordinary, Part ll, Section
3, Sub-section (i) vide number G.S.R. 210(E), dated the 17th March,
- 2012, the Central Government, being satisfied that it is necessary in the
public interest so to do, hereby exempts the following taxable services from
the whole of the service tax leviable thereon under section 66B of the said

Act, namely :-
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12. Services provided to the Government, a local authority or a
governmental authority by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation, or
alteration of -

(a) a_civil_structure or any other original works meant predominantly for
use other than for commerce, industry, or any other business or profession;

(b) a historical monument, archaeological site or remains of national
importance, archaeological excavation, or antiquity specified under the
Ancient Monuments and Archaeological Sites and Remains Act, 1958 (24 of
1958);

(c) a structure meant predominantly for use as (i) an educational, (||) a
clinical, or (iiiy an art or cultural establishment;

(d) canal, dam or other irrigation works;

(e) pipeline, conduit or plant for (i) water supply (ii) water treatment, or (ii)
sewerage treatment or disposal,; or

) a residential complex predominantly meant for self-use or the use of

their employees or other persons specified in the Explanation 1 to clause 44

of section 65B of the said Act;
6.2 In view of aforesaid exemption Notification, service provided to Government,
Government authority or to local government authority by way of construction and repair &
maintenance of civil structures meant predominantly for use other than commerce or

industry or any other business or profession is exempted from payment of service tax.

6.3 The term ‘Government authority’ is defined vide Para 2(s) of the said Notification,

which reads as under: -

“governmental authority” means a board, or an authority or any other body
established with 90% or more participation by way of equity or control by Government and
set up by an Act of the Parliament or a State Legislature to carry out any function entrusted

to a municipality under article 243W of the Constitution; W/.

6.4 It can be seen from above that an authority established with 90% or more
participation by way of equity or control by Government and set up by an Act of the
Parliament or a State Legislature to carry out function under Article 243W of the

Constitution is defined as Government authority.

6.5 The term ‘Government authority’ has been redefined vide Notification No. 2/2014-
ST dated 30.01.2014, which reads as under:-

s g Page No. 50f 7
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In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994), the Central Government, being satisfied that
" it is necessary in the public interest so to do, hereby makes the following
further amendments in the notification of the Government of India in the
Ministry of Finance (Department of Revenue), No. 25/2012-Service Tax,
dated the 20th June, 2012, published in the Gazette of India, Extraordinary,
Part 11, Section 3, Sub-section (i), vide G.S.R. 467(E), dated the 20th June,
2012, namely :-

In the said notification, in the paragraph 2, for clause(s), the following shall
be substituted, namely:-

‘(s). “governmental authority” means an authority or a board or any other
body;

(i) set up by an Act of Parliament or a State Legislature; or
(i) established by Government,

with 90% or more participation by way of equity or control, to carry out any
function entrusted to a municipality under article 243W of the Constitution;’.
6.6 in view of the above, it can be seen that the word “and” existed between sub-clause
(i) and sub-clause (ii) of the definition of ‘Government Authority’ has been substituted by
the word “or” vide Notification No. 2/2014-ST dated 30.01.2014, according to which,
“‘Government Authority” means an authority set up by an Act of Parliament or a State
Legislature or established by Government with 90% or more participation by way of equity

or control to carry out function under Article 243W of the Constitution.

6.7 Appellant has submitted copy of certificates issued by concerned authority
specifying that Government of Gujarat is holding 90% or more participation by way of
equity or controf over PGVCL and GSPHCL. However, the appellant has not submitted any
documentary evidence in support that both these companies were set up by an Act of the
Parliament or a State Legislature to carry out any function entrusted to a municipality
under Article 243W of the Constitution, which is required as per the pre-amended definition
of ‘Government Ahthority’ prior to 30.01.2014. Hence, | am of the considered view that
impugned order passed by the lower adjudicating authority confirming demand of service

tax in respect of construction services provided to PGVCL and GSPHCL for the period

prior to 30.01.2014 is correct, legal and proper and therefore, | uphold the impugned ordew

6.8 Appellant has relied on judgment of Hon’ble High Court of Patna in the case of
Shapoorji Paloonji & Company Pvt. Ltd. reported as 2016 (42) STR 681 (Pat.). | find that
ratio of the said decision cannot be applied in the present case as department has
preferred Civil Appeal before Hon'ble Supreme Court against the said judgment and the

matter does not attain finality.

7. As regard to penalty imposed under Section 77 of the Act, | find that appellant failed

to assess service tax liability in respect of construction services provided to PGVCL and
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.
GSPHCL and failed to declare taxable value of services in their ST-3 returns filed from

time io time, they are liable for penalty under Section 77 of the Act and therefore, | uphold

penaity of Rs. 10,000/- imposed upon them under Section 77 of the Act.

8. As regard to penalty imposed under Section 78 of the Act, | find that appellant has
declared that they have provided construction service to GSPHCL and PGVCL and not
claimed exemption from payment of service tax. The entire transactions came to the
knowledge of the department only when inquiry was initiated against them. Hence, | find
that ingredient of suppression of facts with intent to evade payment of service tax is
present in the instant case. Therefore, | find that lower adjudicating authority has correctly
imposed penalty equal to service tax evaded by the appellant in terms of Section 78 of the

Act and | uphold the same.

9. In view of above factual and legal position, | uphold the impugned order and reject
appeal filed by the appellant.
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9.1.  The appeal filed by the Appellant stand disposed off in above terms.

By RPAD
To,

1. M/s. Ray Vains Infra Pvt. Ltd., Office No. | &} ¥ argg g1 w1, fRifes,
24, 4% Floor, ’

Samruddhi Bhavan, Gondal Road, Rajkot 3Ty 1. Y, I A,
qHEGTE 1T, M5e U3,
TSIHhIT

Copy for information and necessary action to:
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone Ahmedabad for
his kind information.
2) The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
3) The Assistant Commissioner, GST & Central Excise Division-l, Rajkot.
4} Guard File.
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