3TgE (Ifew) FT FATT, aFG T FaT AR FdT I Yo
0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

gfadha e, S va & #aeT / 2™ Floor. GST Bhavan,
I g U, /Race Course Ring Road,
ST / Rajkot — 360 001

Tele Fax No. 0281 —2477952/2441142

Email: cexappealsrajkot@gmail.com

UoeE o U, &, ean -

F AT [ FIET WEAT/ ] AT T / T /
Appeal / File No. 0.1.0. No. Date
V2/173,/RAJ/2017 52/ST/2016 14-02-2017
V2/11/EA2/RAJ2017

@ Tl 3 GEAT (Order-In-Appeal No.):

RAJ-EXCUS-000-APP-069-TO-070-2018-19

3T A e / SIRY &t T il /
m Date of Order: 01.05.2018 Date of issue: 03.05.2018

HHAN wd, INYFA (3Teq), VTRl Z@RI qia /
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

a1 HR AF FYFT FGFA! SUGFA/ T HYFS, Fd 3 Yok] Halwl, Usihie / AHAIR | aehend ) gany swfafea s
o ey & ghoa: /

[qeuda G

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham
g rfilaear & 9Rard &1 @ vd 9ar /Name&Address of the Appellants & Respondent

1. Shri Mittal Mandap Service, 4-B, Panchratna Complex, Near Amrapali Railway Crossing,

Raiya Road,

59 IRAENE) ¥ e #1F =aa Remfafea alF F swEa wisd / ofteser & wnar s aae o) wwar gy
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the

Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all

matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appeilate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 lLac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal

is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanieC by a

copy of the order appealed against {one of which shall be certified copy) and should be accompanied by a fees of

N 1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place

where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeais) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penaltly are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, "Duty Demanded” shall include :

(0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rutes

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Un|t Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse 1o another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside [ndia of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepa!l or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision appflca(lon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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In case, if the order covers various numbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act,1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisions relating to fiting of appeal to the higher appeilate authority, the appeliant may
refer to the Departmental website www.cbec.gov.in
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:: ORDER IN APPEAL :: ,

M/s. Mittal Mandap Service, 4-B, Pancharatna Complex, Near Amrapali
Railway Crossing, Raiya Road, Rajkot — 360 007 (hereinafter referred to as
"Appellant Assessee) and the Principal Commissioner, Central Excise & Service
Tax, Rajkot (hereinafter referred to as the "Appellant Department”) both have
filed appeals against Order-in-Original No: 52/ST/2016 dated 14.02.2017
(hereinafter referred to as the "the Impugned Order") passed by the
Assistant Commissioner, Service Tax Division, Rajkot (hereinafter referred to as the

“the Lower Adjudicating Authority)

2. Brief facts of the case are that the appellant-assessee engaged in providing
service of Pandal and Samiyana Sarvice had obtained service tax registration on
23.10.2012 and filed Service Tax Returns ST3 for Financial Year 2012-13, but
stopped paying Service Tax and filing ST-3 returns thereafter. The scrutiny of their
Form 26AS, Profit and LLoss Account, Balance Sheets for Financial Year 2011-12
to 2015-16 revealed that the appeliant-assessee had provided 'Pandal and
Shamiana Services' and had collected Service Tax from their customers but had

not depositéd the collected Service Tax with the Government.

2.1 Accordingly, SCN was issued by the Department, which was adjudicated
vide the impugned order confirming demand of Service Tax of Rs, 22,45,705/-
under Section 73(2) of the Finance Act, 1994 (hereinafter referred to as “the Act”)
along with interest under Section 75 of the Act and imposing penalty under
Section 77(2), 77(1)(a) and Section 78 of the Act.

Appeal by Appellant-Assessee . W

31 Being aggrieved with the impugned order, the appellant-assessee
preferred appeal, inter-alia, on the following grounds:
(i) The lower adjudicating authority had taken a new concept of
'higher value taken for S.T purpose' from the value shown in financial
report vis-a-vis value shown in Form 26AS. The value shown in 26AS was
not the correct value for the purpose of Service tax as it shows the actual
'receipt of amount, also for the purpose of calculation of service tax, there
was a concept of payment of tax after receipt of consideration for the service
and later on it was being done as per point of supply provisions. There is no
provision to demand service tax on higher of the two.
(i) The larger period of limitation has illegally been invoked against
them and the proposed demand is barred by limitation of time. The
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extended period of limitation is not invokable in the present case as there
was/is no suppression of facts with intent to evade payment of
servi.ce tax by them. In absence of such evidence, the charge of
suppression of facts is not established. Merely making allegation of
suppression in the SCN without any proper evidences cannot be the
ground for invoking extended period of limitation under proviso to
Section 73(1) of the Act.

(i)  The entire details have taken from balance-sheet, Form 26AS
and ST-3 returns and hence it is not forthcoming as to how the facts were
suppressed by them from the department. Appellant also relied upon
thr following case laws:-

(a) Blackstone Polymers reported as 2014 (301) E.L.T. 657 (Tn. - Del)
(b) Kirloskar Oil Engines Ltd. reported as 2004(178) ELT 998 (Tn. - Mum)
(c) Hindalco industries Ltd. Reports as 2003 (161) ELT 346 (Tn. - Del.)

Appeal by Appellant Department

3.2 The department also preferred appeal, inter-alia, on the following grounds:-

0 The adjudicating authority remained silent on ‘late fee’ under Section 70
of the Act read with Rule 7C of the Service Tax Rule, 1994, as
respondent had violated said provisions having failed to file ST-3
returns within stipulated time limit except for the Financial Year 2012-
13, as proposed vide Para 19(iii) of SCN issued vide F. No. VI(A)/6-
29/SCN/AC-22/ST/16-17 dated 18.10.2016.

(i) The aforesaid provisions of recovery of late fees for non-filling/ late filing
of periodical Service Tax returns are mandatory and there is no discretion

available to the lower adjudicating authority for waiver of the same.

Cross Objection filed by Appellant-Assessee W/ O

4. The appellant assessee filed cross objection on 31.07.2017 against the

appeal filed by the department wherein they, inter-alia, submitted that:-

(1) If late fee under Section 70 of the Act read with Rule 7C of Service
Tax Rules, 1994 was required to be imposed, then for what purpose
penalty under Section 77(2) was imposed ? Penalty under Section
77(2) of the Act can be imposed only when no penalty is separately
provided for alleged contravention of the Act or Rules made there
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under and it may be seen that lower adjudicating authority had
imposed penalty under Section 77(2) of the Act considering fact that
there is no ‘penalty’ for non-filing of return and only late fee was there.

(i) As per Section 85(4) of the Act, for imposing or enhancing any
penalty, the Commissioner(Appeals) is required to issue Show cause
against such enhancement.

5. The personal hearing in the matter was held wherein Shri R. C. Prasad,
Consultant reiterated the grounds of appeal and also submitted that entire case
was made by the Department on the basis of records available in the financial
statements of the appellant; that Form 26AS is not account statement but TDS
statement and hence can't be relied upon for determining Service Tax payable
by them as has been held by ITAT in the case of Shri Ravindra Pratap Thareja
vide order No. 173 & 137/Jab/2014 dated 08.11.2017; that they have not been
issued any notice under Section 72 of the Act before applying Best judgment
assessment, which is required to be issued as has been held by CESTAT in the
case of NBC Corporation Ltd reported as 2014(33) STR 113 (Del), that the
appellant has already paid Rs. 19,50,578/- as also held in Para 11 of the
impugned order and in Para 15.3 it has been appropriated also; the differential
Service Tax is only Rs. 1,89,484/- then imposition of penalty of Rs. 22.45 lakhs
is highly unjustified especially when the case has been booked on the basis of
records of the appellant showing these transactions and hence 50% penalty
can't be imposed under Section 78 of the Act; that since Service Tax calculation
to be paid as made in the impugned order is not correct, penalty under Section
78 is not imposable; that their appeal needs to allowed and penalty set aside or
reduced as held by the Hon’ble High Court in the case of Kanishka Prints Pvt.
Ltd. reported as 2017(349) ELT 619 (Guj). In respect of departmental appeal
they submit that the departmental appeal is not sustainable as because order
has imposed penalty under Section 77(2) for the purpose; that order did not say
late fee but penalty or Rs. 10,000/- in Para 15.4 of the impugned order is for this
reason only and hence they can’t be penalized twice for the same offence; on
being asked as to why ST-3 returns had been file late, he submitted that return
could not be filed by them because how much Service Tax is payable was not

clear to them.

FINDINGS:-
6. | have carefully gone through the facts of the case, impugned order,

grounds of both appeals and cross objections filed by the appellant-assessee as
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well as the grounds of appeal filed by Appellant-Department. The issues to be

decided in the present appeals are

(i) Whether the Appellant-Assessee is liable to pay Service Tax on “Pandal

and Samiyana Services” provided by them or not;

(i)  Whether they are liable to be imposed penalty under Section 78 of the

Act or otherwise;

(iii)' Whether late fee under Section 70 is required to be ordered or penalty
imposed under Section 77(2) of the Act has covered late filing of ST-3 return by the
Appellant-Assessee;

(iv)  Whether penalty under Section 77(2) of the Act is imposable on the

*Appellant-Assessee or otherwise.

7. I find that the Appellant-Assessee had provided Service under category of
‘Pandal and Samiyana Services” taxable under Section 65(105)(zzw) of the Act
up to 30.06.2012 and taxable under 66(B) of the Act w.e.f. 01.07.2012. The
investigation has established that Appellant-Assessee had provided services
mainly to Rajkot Municipal Corporation, Indian Oil Corporation and Jilla Panchayat
etc. and charged and collected Service Tax at full rate from them but not
deposited with Government exchequer and also accepted their tax liability through
Shri Mittal Prataprai Bavishi, Authorized Signatory of the Appellant-Assessee in
his statement dated 06.10.2016. The Appellant-Assessee has not disputed the
taxability of the said services provided by them and accepted their service tax

liability but f)ointed out some calculation errors/ mistakes.

Crid—

. 7.1l find that the contention of Appellant-Assessee that calculation of Service
Tax liability is not correct has been discussed at length at Para 10 & 11 of the
impugned order. It is on record that the Appellant-Assessee contested that they
being small assessee, their annual financial reports are not subjected to audit
under Income Tax Act, 1962, however, on other hand they alsc argued that the
department has erred by relying on higher value for arriving at service tax. It is on
record that their financial reports are not audited and they have failed to submit all
invoices though they were at liberty to defend their case by submitting relevant
documents. It is also on record that the Appellant-Assessee did not produce each
and every relevant document to justify their claim and the lower adjudicating

authority confirmed demand of service tax on higher value. The Appellant-
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Assessee has failed to substantiate their case at the stage of appeal also in as
much as they have not produced any documentary evidences in support of their
arguments. The lower adjudicating authority has confirmed demand of Rs.
22,45,705/ [as shown in Table—A of the impugned order], whereas, the Appellant-
Assessee has contested that it should be Rs. 21,40,062/-.

7.2 | find that demand of Service Tax pertained to the period from F.Y. 2011-12
to 2015-16 and the lower adjudicating authority has confirmed demand of Rs.
22,45,705/- on the basis of Form 26AS and the Value of the Services mentioned

in the Financial Report of each year, whichever is higher.

7.3 I find force in the argument of the Appellant-Assessee that there is no
provision to demand service tax on higher side as for the purpose of calculation of
Service Tax, prior 01.04.2011, the Service Tax was payable only after actual
receipt of payment whereas from 01.04.2011 onwards, Rule 3 of Point of Taxation

Rules, 2011 provided as below:

Rule 3. Determination of point of taxation.- For the purposes of these rules,

unless otherwise provided, 'point of taxation' shall be,-

(a) the time when the invoice for the service provided or agreed to be provided
is issued: Provided that where the invoice is not issued within the time period
specified in rule 4A of the Service Tax Rules, 1994, the point of taxation shall be the

date of completion of provision of the service.

(b) in a case, where the person providing the service, receives a payment
before the time specified in clause (a), the time, when he receives such payment, to
the extent of such payment.

N\
Provided that for the purposes of clauses (a) and (b),- ‘8‘/\“\@

(i) in case of continuous supply of service where the provision of the whole or
part of the service is determined periodically on the completion of an event in
terms of a contract, which requires the receiver of service to make any
payment to service provider, the date of completion of each such event as
‘specified in the contract shall be deemed to be the date of completion of
provision of service;

(i) wherever the provider of taxable service receives a payment up to rupees
one thousand in excess of the amount indicated in the invoice, the point of
taxation to the extent of such excess amount, at the option of the provider of
taxable service, shall be determined in accordance with the provisions of

clause (a).

Page 7 of 9



8 Appeal No.V2/173/RAJ/2017
V2/11/EA2/RAJI2017

Explanation .- For the purpose of this rule, wherever any advance by whatever
name known, is received by the service provider towards the provision of taxable

service, the point of taxation shall be the date of receipt of each such advance.

7.4 | find that as per Rule 3(a) of the Point of Taxation Rules, 2011 liability of
payment of Service Tax is to arise when Invoices are issued or advance payment
received from the recipient and not on the basis of amount reflected in Form
26AS. The contention of the Appellant-Assessee is that they received payment
late on many occasions and hence the demand confirmed by the lower
“adjudicating authority on the basis of higher value is fallacious and not as per law.
| agree to this point and direct lower adjudicating authority to verify this fact and
then to arrive at conclusion as to how much demand is required to be confirmed.
Hence, | find that this is a fit case to be remanded back to the lower adjudicating
authority to verify the facts and to pass well reasoned and speaking order after
considering the submissions and documents of the Appellant-Assessee in this

regard.

7.5 The Hon'ble CESTAT in the case of Singh Alloys (P) Ltd. reported as
2012(284) ELT 97 (Tri-Del) has held that power to remand in appropriate cases is
inbuilt in Section 35A(3) of the Central Excise Act, 1944 even after amendment. The
Hon’ble CESTAT in another case of Honda Seil Power Products Ltd. reported as
2013 (287) ELT 353 (Tri-Del) has also held that Commissioner (Appeals) has
inherent power to remand a case under the provisions of Section 35A(3) of the
"Central Excise Act, 1944. The Hon’ble High Court of Gujarat, in Tax Appeal No. 276
of 2014 of Associated Hotels Ltd. has further held that even after amendment in
Section 35A(3) of the Central Excise Act, 1944 in 2011, the Commissioner(Appeals)

has powers to remand.

8. The Appellant Department has challenged the impugned order on the
ground that the lower adjudicating authority did not order recovery of ‘late fee’
under Section 70 of the Act read with Rule 7C of the Service Tax Rule, 1994
even though the Appellant-Assessee violated the provisions and failed to file
ST-3 returns within stipulated time except for Financial Year 2012-13 as
detailed at Para 19(iii)) of SCN issued vide F. No. VI(A)/6-29/SCN/AC-

22/ST/16-17 dated 18.10.2016. W

8.1 The late fee has been prescribed under Rule 7C of Service Tax Rules,
1994 subject to a maximum of Rs. 20,000/- per Return w.e.f. 08.04.2011 as

prescribed under Section 70 of the Act. It is alleged that the Appellant-
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Assessee had not filed mandatory ST-3 returns within stipulated time for the
years 2011-12 to 2015-16 except for F.Y. 2012-13. The Appellant-Assessee is
directed to submit acknowledgements evidencing date of submission of ST-3
Returns to the lower adjudicating authority to decide this aspect also as per

contention of the department during de-novo proceedings.

9. In view of the above facts, | set aside the impugned order and allow both
appeals by way of remand to decide all issues raised the SCN in de-novo
proceedings and the Appellant-Assessee is directed to submit all contention duly
supported by the documents in their favour to the lower adjudicating authority within
two months from the date of receipt of this order. The lower adjudicating authority is
also directed to pass reasonable and speaking order within further two months from

the date of personal hearing and submission of the documents by the Appellant-
Assessee.

R.3 rdierehdieh gTRT &Sl TS st T ey IURRe adish & 3 sirar

9.1 The appeals filed by the appellant and Department stand disposed off as
above.

(FHT W)
A (37diew)
BY Speed Post
To,
The Commissioner, Bl ,
Central GST & Central Excise Hg, ded ol 9. & W@ 3G Yed
Rajkot AT,

“M/s. Mittal Mandap Service, 7od fiqa Hsu gids,
4-B, Pancharatna Complex, ¥ - o, UoRd HIiay,
Near Amrapali Railway Crossing, STHYTE YAd $HITT & U,
Raiya Road, Rajkot — 360 007 TG, TSTHIT - 350 oolg

Copy to :-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad e 'W\k\’*m‘l"‘”‘”
2. The Assistant Commissioner, CGST Division-I, Rajkot.

\/B/Guard File.
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