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3flT 3Tv4Pf/ fLI'I'd 3TlaTh9i iHll"rc1/ 18II  3fTT9P, OlT c'4I tiw/ .(I"141c I "iii.ii  I Tts8Wri cllI IId lll 
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Arising out of above mentioned 010 issued by Additional/jointiDepuly/Assistant Commissioner, Central Excise / Service Tax, 

Rajkot I Jamnagar I Gandhidham 

r Icicj & i1ciicl V .iw-i iN '-icii /Name&Address of the Appellants & Respondent 

1. Shri Mittal Maiidap Service, 4-B, Panchratna Complex, Near Amrapali Railway Crossing, 
Raiya Road, 

r 3Tt1r(3r4flr) mñ811r 'll Ri i11i atlr * .9l'fc1 i1't*fl / '.11FJ4'I 1ft8T 3T'frer C,IFt T i4'dI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

8ii icic trw ' *etw 3l$lsr .-eiei11#&ui * ';ïlä 31ftpr, oRr c4ic 1r 3T1ItlRtE 1944 $ tiir 35B 
3P'PflP fcd 3f11lPT, 1994 Tt1flT86 1+HldIf I/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(I) a4('ei j1I4,.1 1e15TPi 111)1 JII&le ñi-ii tic'w, *a'DT iclIc.1 tic'4 IT 1oiet 31'1t40r tTafl1tX4tUT r 1*w '1o, à-c ell4, Sf 
2, 3lT. i. er , w tth, /t r si.8 sv- 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) ''hi  1(a) ldI(! tV 3itffpfr S 3f511tt1 11 pislt 3Pl* *ñ -ii lle"b, *DT cYlc, 11c* Sf tOl4  31'114DT ,-OktI(14,tUl 
(1ac) 4 ifisrar siAlo 4flr, , FTSr, e5JSc' tT4Sf 3fSflSl'I 3pJlIaI- St5 Sft t it.1 vii1v Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3tfttap .- JlOj 4,(°I 1T8T 3rfter %icii e fls a'lZr ic-'tic (3Tf) ¶lae, 2001, Is4 6 3Ta) 5f1ft ¶ 
Sl EA-3 1T 4 1i ,,ti.ii TV I 5.1J vw T5t, otI 5c4V, lSf t TSf ,lSl T i5T 

3Pl'rtr:1,000/- 
'i4, 5,000/- 't'4 3fT 10,000/-  Sf1 'i*t1'lflr trat1 trti 5i v1l ic.i ki tiiftf srie Sf1 sraiprrar, ll,i 3llS1lSr 

litiapTur *1 111151 18llSf  t Sft1T 1t41 i1i.i'i, oRl i1 t15I1C1 't' 5I aII fl 5l.iI sIi1V I 
tF1cf ifc Sf1 t1aTl11Sf, Sf $ 31 111151 * PII 5liThV 1f I 1QF)d 3TSlZ1 tllttSfllSf * 111151 ¶1tISf I 151TSf 3lltlr (i* 31th) r 

fltj 3Tl*flaTtl5 S 1Ttt 500/- lc' Sf1 1*1IIftP1 1Sf tra1r 4'O'li pidli li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.50001-, Rs.10000I- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3Ttft*Sr 5Sf115itiSfTDT 1faT51 31t(151, lci 31it11*spT, 1994 *t 11111 86(1) 311p'ilT Ol4& fldld4Olefl, 1994, lld4J 9(1) d8d 
va S.T.-5 * 11IT ItitOft t 51T 1T4 o ti' 11TT fi sr i ffl 314tSf r az 5, 3T ',I)I 11121 

(.wi vl1 stI1i1c1 I..fl srtiv) 3it 8.14:i * Sf12 * war 'rw 'i1 trr2l, '1l1 'tI4'( 411 11121 ,el,i 41t 12121 3ft c.dIlo1 Sf511 

ia 5 ens StT ti Sf51, 5 iie 'nr sIT 50 c'jlw 12112 12Sf 3TTttT 50 vIw sIq'l * 311t1Sf rft er: 1,000/-  5,000/- 
 3rsrai 10,000/- ld) wi )trItftr 1J1I 1i 411 ctlit +i.i wl lrflf1r 1j1 211 3T111aT, rtelf.ipr 3ITfIl*T .-oreIF)SfuI 411 111211 1 

jpIZ1Sf lIR 1 1T51 * 1ll 11 ii(te't, 1q12 1 1121 C,clld,I ii/ ),SfIIc1 fll C,ORI I.dl1 ,,il.11 rtiltir I 115111:112 fl1W 211 

11w 411 351 211211 * .i  stiflv S1T 51e1),1 lITtllftar .-OIdItt 01 411 211551 f112111 I 12-11151 3T1it51 (1* anit) 4 Clv 3s1115151-rx * 
500/- e'p.s 211 l5ltt'iftsr 11221 31511 w.1I p'ldll lI 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompaniec by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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(i) ld 31nrss, 1994 r tnr 86 r 3trsrm3ft  (2) r (2A) 4 3)yrPr c) r JS 314lr, oier ¶oiar, 1994, * 11eJi 9(2) 1 
9(2A) r d6rt fttã1kr wr S.T.-7 rr eft 3!r Jrr 3lT, rzln ,-4l 9F 3TBt 3Trlyr (3ltfter), etnr -'rio 1I1 
cuw 341r r tffni er1 (ii ry stf vi)fllr fl nlT1v) 34)T 31T5Tyf ceio efle1, 3TPT?T 3T5IT 3w4-d, 
jc'Ic rnr/  'r rtftetzr e()q(ur srrssr c,l w  r 1r err 31Tsr 'A11 Sft 111Sf "hfl 'II / 

The appeal under sub section (2) and (2A) of the Section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) 1&4I 9le,, ofZ rIc 9k"e 12 olw  314h1'R gi1ur (T) r r1  3Tfffft i1lRT ir4ic 1(f1r 31tft11sr 1944 rr 
BITt 35tIr 3fT)lT, ft t frfl  3rl1r, 1994 r rim 83 c 31ITn'ryr aiw t Sit  t , T 31IitTF T 314tSit51 
IrilitaITur 3ltftff     sri/  e iifsr r 10 lrlitnryr (10%), it iITt O 5(SñS1T Oor1~rt , SIT 11'tSIT 5t *Ttfr ZtñstT 

OaIId , SIlT STTSIT5T f  StilT, aTr 1 SIT SITU T 3T1T41T SIStT ti 'ii ru nt 3Tf1Ti ni irfit SIT s 'UIIT silftIT 

.i - rru IFITSIT lilT rurw  t 3l7ritTt "dee ¶L' SlIT 1A-'" it S -j n1er 

(i)  

(ii) SiStitIT StilT itf T)t ST* dI(4çj 

(iii) itilit arm Ierrunt ¶lrue 6 31 tsr  

- er sr ftn sr rim 4n srTatTsT E)-nte (i. 2) 311it1 2014 TInT it it (tjnt 3ltftlltzr vi(O  n ram 
lr555iIT 3151f lie 3llfffi uet eil ,  it. t'tii 

For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shalt lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

TRIT ea*r at lTfffTOt 31at651: 
Revision application to Government of India: 
IT 3ITtsr at sIfffiur eif)wr -iCIfni rniier'l it, *itar i -'e lreei 3fffllfIzrur, 1994 itT rim 35EE   j 3ffpff 3j 

liftar, srnar ewir isritsTor 3nrtsvr ftytr esree, re-ru ftpi, vftilt silitryr, flrii rlr STInT, aeru 5114, ST1t11TfT-110001, itt 
 ,aIjr sitfvi I 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

141 ie*ii * iiiç  it, ,,ij iii f4If) ic' itt ¶*fl wIal  it Tt it rnrsplvr ru1ei SIT fI1 herr wiar SIT 
rm StITtT SI5 it nt 511111 515 4n&drelri it TT1IT, SIT Stkft TUrt it SIr STITITUS it uec'r it it  fft 'rrwr rrr 

f0nt STSTT 515 it Jun it r'4'ul1 it urJu  iti/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

511111 it ar   SIT   j  it rrsrwe *.r-r't mar att ni *unittzr .i-rrrru (f) it 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

.3cq14 9tc"q SIlT sT51ynsT 11he fni 5mTr it  9Icu SIt 51,lTTIt itt 51151 y1S1'111  1ui still l / 
In case of goods exported outside India export to Nepat or Ohutan, without payment of duty. 

 it  stern it sssmiar it fIv 14 itsilll Tr hnithlitunl lie it 1ft&l-n InSI51114 it ciri Jul"-C itt 31(11 1(it 
331tTrZSIt3TlSIr(3rnItft)itoIid3f1it1tiTsr 

f  sty tii 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

(v) 4ulrtri Tritest itt e"r rrftsuf 1TrT ueo EA-8 it, aft itt iteitir s-'erur st  (.srtftrr) f1enianfl, 2001, it ¶iru  9 it 3rrtsiir lc , 

rn1yi rtir t jc-'urc SI1TU 3ritsiTmr, 1944 itt rim 35-EE it nn ffliftftlr rern itt 315resft it ilTser it 115 TR-6 itf 
itt nirfi 1rtfvl / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

titrIlUr 3tritest it 11151 fI4lOrt IfItirSte 1II1 itt 3rSlzrslt 41 wnt ni41v  I 
  esu rrar nrrra sir aura SIie t at er  200/- nit SliTytliT lititI nirs 31(11 nI?, Junldrt i#,ru 1551 c4115  it OlC,l 61 itt 

'r) 1000 -/ r SISITTIST 1er ani I 

The revision appcation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

0)?, 511 3rTtTr it wf ir 3lTtTft m irztiitsr at critter mt mitsr it fIu lln1 SIt 515111111, 3ler t it  nii  11TfitI 515 TIm it 
vSitRernTrT'terd) iteotitCIv 1151 STI3l iiITIwiui SI/tl5513 T iat513rTteSlf ,Je oiIc1 I! 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

5TSI1TtitlfitTr 0id4Je40 1Tit51 hlffllitslil, 1975, it 3rrrirnft-1 it 3m511111 n,u 30t1r oit RrsTvr TrIter itt rr( 'ie fIitftTr 6.50 'u SIr 
,-0I0I rIO 1lit3T ftltie TtTT f'1r nTTf1l5 I / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs, 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

41ITI Inner, tettzr -'en, ItiTU lie 0Irr,( 33414SI  ('led) ttlft) IIjcrft, 1982 4 te sest 14fusirr mint a/f 
eI11Ju1td 'le(? 'iic  IIOJ1'I 3/ft sit t111IT 31TSI51IT IOt 1cdt l / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3E5f 3t1)tll'IiT ',ii1'r'iit SI/f 314tft 5Ttit11 4r(01 it nt1n 4Ia4', ff117111 31(11 ,1,flrlddl llllttllSlt it 1IT, sttyrinff tf1Tui4lru tlT111511 
www.cbec.gov.in  a/f ?,e n'r I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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:: ORDER IN APPEAL:: 

MIs. Mittal Mandap Service, 4-B, Pancharatna Complex, Near Amrapali 

Railway Crossing, Raiya Road, Rajkot — 360 007 (hereinafter referred to as 

"Appellant Assessee) and the Principal Commissioner, Central Excise & Service 

Tax, Rajkot (hereinafter referred to as the "Appellant Department") both have 

filed appeals against Order-in-Original No: 521ST/2016 dated 14.02.2017 

(hereinafter referred to as the "the impugned Order") passed by the 

Assistant Commissioner, Service Tax Division, Rajkot (hereinafter referred to as the 

"the Lower Adjudicating Authority) 

2. Brief fact of the case are that the appellant-assessee engaged in providing 

service of Pandal and Samiyana Sarvice had obtained service tax registration on 

23.10.2012 and filed Service Tax Returns ST3 for Financial Year 2012-13, but 

stopped paying Service Tax and filing ST-3 returns thereafter. The scrutiny of their 

Form 26AS, Profit and Loss Account, Balance Sheets for Financial Year 2011-12 

to 2015-16 revealed that the appellant-assessee had provided 'Pandal and 

Shamiana Services' and had collected Service Tax from their customers but had 

not deposited the collected Service Tax with the Government. 

2.1 Accordingly, SCN was issued by the Department, which was adjudicated 

vide the impugned order confirming demand of Service Tax of Rs, 22,45,705/-

under Section 73(2) of the Finance Act, 1994 (hereinafter referred to as "the Act") 

along with interest under Section 75 of the Act and imposing penalty under 

Section 77(2), 77(1)(a) and Section 78 of the Act. 

Appeal by Appellant-Assessee  

3.1 Being aggrieved with the impugned order, the appellant-assessee 

preferred appeal, inter-a/ia, on the following grounds: 

(i) The lower adjudicating authority had taken a new concept of 

'higher value taken for S.T purpose' from the value shown in financial 

report vis-a-vis value shown in Form 26AS. The value shown in 26A5 was 

not the correct value for the purpose of Service tax as it shows the actual 

receipt of amount, also for the purpose of calculation of service tax, there 

was a concept of payment of tax after receipt of consideration for the service 

and later on it was being done as per point of supply provisions. There is no 

provision to demand service tax on higher of the two. 

(ii) The larger period of limitation has illegally been invoked against 

them and the proposed demand is barred by limitation of time. The 
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extended period of limitation is not invokable in the present case as there 

was/is no suppression of facts with intent to evade payment of 

service tax by them. In absence of such evidence, the charge of 

suppression of facts is not established. Merely making allegation of 

suppression in the SCN without any proper evidences cannot be the 

ground for invoking extended period of limitation under proviso to 

Section 73(1) of the Act. 

(iii) The entire details have taken from balance-sheet, Form 26AS 

and ST-3 returns and hence it is not forthcoming as to how the facts were 

suppressed by them from the department. Appellant also relied upon 

thr following case laws:- 

(a) B!ackstone Polymers reported as 2014 (301) E.L.T. 657 (Tn. - Del.) 

(b) Kirloskar Oil Engines Ltd. reported as 2004(178) ELT 998 (Tn. - Mum) 

(c) Hindalco Industries Ltd. Reports as 2003 (161) ELT 346 (Tn. - Del.) 

Appeal by Appellant Department 

3.2 The department also preferred appeal, inter-a/ia, on the following grounds:- 

(i) The adjudicating authority remained silent on 'late fee' under Section 70 

of the Act read with Rule 7C of the Service Tax Rule, 1994, as 

respondent had violated said provisions having failed to file ST-3 

returns within stipulated time limit except for the Financial Year 2012-

13, as proposed vide Para 19(iii) of SCN issued vide F. No. Vl(A)/6-

29/SCN/AC-22/ST/16-17 dated 18.10.2016. 

(ii) The aforesaid provisions of recovery of late fees for non-filling! late filing 

of periodical Service Tax returns are mandatory and there is no discretion 

available to the lower adjudicating authority for waiver of the same. 

Cross Objection filed by Appellant-Assessee 

4. The appellant assessee filed cross objection on 31.07.2017 against the 

appeal filed by the department wherein they, inter-a/ia, submitted that:- 

(i) If late fee under Section 70 of the Act read with Rule 7C of Service 

Tax Rules, 1994 was required to be imposed, then for what purpose 

penalty under Section 77(2) was imposed ? Penalty under Section 

77(2) of the Act can be imposed only when no penalty is separately 

provided for alleged contravention of the Act or Rules made there 
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under and it may be seen that tower adjudicating authority had 

imposed penalty under Section 77(2) of the Act considering fact that 

there is no 'penalty' for non-filing of return and only late fee was there. 

(ii) As per Section 85(4) of the Act, for imposing or enhancing any 

penalty, the Commissioner(Appeals) is required to issue Show cause 

against such enhancement. 

5. The personal hearing in the matter was held wherein Shri R. C. Prasad, 

Consultant reiterated the grounds of appeal and also submitted that entire case 

was made by the Department on the basis of records available in the financial 

statements of the appellant; that Form 26A5 is not account statement but TDS 

statement and hence can't be relied upon for determining Service Tax payable 

by them as has been held by ITAT in the case of Shri Ravindra Pratap Thareja 

vide order No. 173 & 137/Jab/2014 dated 08.11.2017; that they have not been 

issued any notice under Section 72 of the Act before applying Best judgment 

assessment, which is required to be issued as has been held by CESTAT in the 

case of NBC Corporation Ltd reported as 2014(33) STR 113 (Del); that the 

appellant has already paid Rs. 19,50,578/- as also held in Para 11 of the 

impugned order and in Para 15.3 it has been appropriated also; the differential 

Service Tax is only Rs. 1,89,484/- then imposition of penalty of Rs. 22.45 lakhs 

is highly unjustified especially when the case has been booked on the basis of 

records of the appellant showing these transactions and hence 50% penalty 

can't be imposed under Section 78 of the Act; that since Service Tax calculation 

to be paid as made in the impugned order is not correct, penalty under Section 

78 is not imposable; that their appeal needs to allowed and penalty set aside or 

reduced as held by the Hon'ble High Court in the case of Kanishka Prints Pvt. 

Ltd. reported as 2017(349) ELT 619 (Guj). In respect of departmental appeal 

they submit that the departmental appeal is not sustainable as because order 

has imposed penalty under Section 77(2) for the purpose; that order did not say 

late fee but penalty or Rs. 10,000/- in Para 15.4 of the impugned order is for this 

reason only and hence they can't be penalized twice for the same offence; on 

being asked as to why ST-3 returns had been file late, he submitted that return 

could not be filed by them because how much Service Tax is payable was not 

clear to them. 

FINDINGS:- 
6. I have carefully gone through the facts of the case, impugned order, 

grounds of both appeals and cross objections filed by the appellant-assessee as 
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6 Appeal No.V2/173/RAJ/2017 
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well as the grounds of appeal filed by Appellant-Department. The issues to be 

decided in the present appeals are 

(i) Whether the Appellant-Assessee is liable to pay Service Tax on "Pandal 

and Samiyana Services" provided by them or not; 

(ii) Whether they are liable to be imposed penalty under Section 78 of the 

Act or otherwise; 

(iii) Whether late fee under Section 70 is required to be ordered or penalty 

imposed under Section 77(2) of the Act has covered late filing of ST-3 return by the 

Appellant-Assessee; 

(iv) Whether penalty under Section 77(2) of the Act is imposable on the 

Appellant-Assessee or otherwise. 

7. I find that the Appellant-Assessee had provided Service under category of 

"Pandal and Samiyana Services" taxable under Section 65(105)(zzw) of the Act 

up to 30.06.2012 and taxable under 66(B) of the Act w.e.f. 01.07.2012. The 

investigation has established that Appellant-Assessee had provided services 

mainly to Rajkot Municipal Corporation, Indian Oil Corporation and Jilla Panchayat 

etc. and charged and collected Service Tax at full rate from them but not 

deposited with Government exchequer and also accepted their tax liability through 

Shri Mittal Prataprai Bavishi, Authorized Signatory of the Appellant-Assessee in 

his statement dated 06.10.2016. The Appellant-Assessee has not disputed the 

taxability of the said services provided by them and accepted their service tax 

liability but pointed out some calculation errors! mistakes. 

7.1 I find that the contention of Appellant-Assessee that calculation of Service 

Tax liability is not correct has been discussed at length at Para 10 & 11 of the 

impugned order. It is on record that the Appellant-Assessee contested that they 

being small assessee, their annual financial reports are not subjected to audit 

under Income Tax Act, 1962, however, on other hand they also argued that the 

department has erred by relying on higher value for arriving at service tax. It is on 

record that their financial reports are not audited and they have failed to submit all 

invoices though they were at liberty to defend their case by submitting relevant 

documents. It is also on record that the Appellant-Assessee did not produce each 

and every relevant document to justify their claim and the lower adjudicating 

authority confirmed demand of service tax on higher value. The Appellant- 
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Assessee has failed to substantiate their case at the stage of appeal also in as 

much as they have not produced any documentary evidences in support of their 

arguments. The lower adjudicating authority has confirmed demand of Rs. 

22,45,705/ [as shown in Table—A of the impugned order], whereas, the Appellant-

Assessee has contested that it should be Rs. 21,40,062/-. 

7.2 I find that demand of Service Tax pertained to the period from F.Y. 2011-12 

to 2015-16 and the lower adjudicating authority has confirmed demançl of Rs. 

22,45,705/- on the basis of Form 26AS and the Value of the Services mentioned 

in the Financial Report of each year, whichever is higher. 

7.3 I find force in the argument of the Appellant-Assessee that there is no 

provision to demand service tax on higher side as for the purpose of calculation of 

Service Tax, prior 01.04.2011, the Service Tax was payable only after actual 

receipt of payment whereas from 01.04.2011 onwards, Rule 3 of Point of Taxation 

Rules, 2011 provided as below: 

Rule 3. Determination of point of taxation.-  For the purposes of these rules, 

unless otherwise provided, 'point of taxation' shall be,- 

(a) the time when the invoice for the service provided or agreed to be provided 

is issued: Provided that where the invoice is not issued within the time period 

specified in rule 4A of the Service Tax Rules,1994, the point of taxation shall be the 

date of completion of provision of the service. 

(b) in a case, where the person providing the service, receives a payment 

before the time specified in clause (a), the time, when he receives such payment, to 

the extent of such payment. 

Provided that for the purposes of clauses (a) and (b),- 

(i) in case of continuous supply of service where the provision of the whole or 

part of the service is determined periodically on the completion of an event in 

terms of a contract, which requires the receiver of service to make any 

payment to service provider, the date of completion of each such event as 

specified in the contract shall be deemed to be the date of completion of 

provision of service; 

(ii) wherever the provider of taxable service receives a payment up to rupees 

one thousand in excess of the amount indicated in the invoice, the point of 

taxation to the extent of such excess amount, at the option of the pTovider  of 

taxable service, shall be determined in accordance with the provisions of 

clause (a). 
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Explanation .- For the purpose of this rule, wherever any advance by whatever 

name known, is received by the service provider towards the provision of taxable 

service, the point of taxation shall be the date of receipt of each such advance. 

7.4 I find that as per Rule 3(a) of the Point of Taxation Rules, 2011 liability of 

payment of Service Tax is to arise when Invoices are issued or advance payment 

received from the recipient and not on the basis of amount reflected in Form 

26AS. The contention of the Appellant-Assessee is that they received payment 

late on many occasions and hence the demand confirmed by the lower 

adjudicating authority on the basis of higher value is fallacious and not as per law. 

I agree to this point and direct lower adjudicating authority to verify this fact and 

then to arrive at conclusion as to how much demand is required to be confirmed. 

Hence, I find that this is a fit case to be remanded back to the lower adjudicating 

authority to verify the facts and to pass well reasoned and speaking order after 

considering the submissions and documents of the Appellant-Assessee in this 

regard. 

7.5 The Hon'ble CESTAT in the case of Singh Alloys (P) Ltd. reported as 

20 12(284) ELT 97 (Tn-Del) has held that power to remand in appropriate cases is 

inbuilt in Section 35A(3) of the Central Excise Act, 1944 even after amendment. The 

Hon'ble CESTAT in another case of Honda Seil Power Products Ltd. reported as 

2013 (287) ELT 353 (Tn-Del) has also held that Commissioner (Appeals) has 

inherent power to remand a case under the provisions of Section 35A(3) of the 

Central Excise Act, 1944. The Hon'ble High Court of Gujarat, in Tax Appeal No. 276 

of 2014 of Associated Hotels Ltd. has further held that even after amendment in 

Section 35A(3) of the Central Excise Act, 1944 in 2011, the Commissioner(Appeals) 

has powers to remand. 

8. The Appellant Department has challenged the impugned order on the 

ground that the lower adjudicating authority did not order recovery of 'late fee' 

under Section 70 of the Act read with Rule 70 of the Service Tax Rule, 1994 

even though the Appellant-Assessee violated the provisions and failed to file 

ST-3 returns within stipulated time except for Financial Year 2012-13 as 

detailed at Para 19(iii) of SCN issued vide F. No. Vl(A)/6-29/SCN/AC-

22/ST/16-1Z dated 18.10.2016. 

8.1 The late fee has been prescribed under Rule 7C of Service Tax Rules, 

1994 subject to a maximum of Rs. 20,000/- per Return w.e.f. 08.04.2011 as 

prescribed under Section 70 of the Act. It is alleged that the Appellant- 
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Assessee had not filed mandatory ST-3 returns within stipulated time for the 

years 2011-12 to 2015-16 except for F.Y. 2012-13. The Appellant-Assessee is 

directed to submit acknowledgements evidencing date of submission of ST-3 

Returns to the lower adjudicating authority to decide this aspect also as per 

contention of the department during de-novo proceedings. 

9. In view of the above facts, I set aside the impugned order and allow both 

appeals by way of remand to decide all issues raised the SCN in de-novo 

proceedings and the Appellant-Assessee is directed to submit all contention duly 

supported by the documents in their favour to the lower adjudicating authority within 

two months from the date of receipt of this order. The lower adjudicating authority is 

also directed to pass reasonable and speaking order within further two months from 

the date of personal hearing and submission of the documents by the Appellant-

Assessee. 

 flci"i T ftld.Rl \3'-11111 d'I'lb fTTTilclI l 

9.1 The appeals filed by the appellant and Department stand disposed off as 

above. 
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