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3Tf1lT  R/Ro?i-T.3.l. o-ct ?lo.Roth 1TT 3-11T T. 

o(.3/Ro-1 io1Ict .l.?°?t3 31r ,ftUJI , t ftt 3TtR 3flf?J 31 4 I1lc 

1'o1(1 ?T1 ct'l ¶T 3T iiT ?SS 4) 1RV, iç 3cL.IIC, ]ç cf, 3T1 1S c1  c1TT 33 

4) d, 31t'rr 3f[l Il.d 3.f[ ,4j11c 1ctd 

fIT dII 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Gopi Nath, Addition21 Director 
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate 
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3TT 31iQ1c1-dI 'ft'-l4-d 3lklcl-ci/ .3L.lk1cid/ H-1i 3-$klc*-cl, ia- icI, f/ ,cflc .Ijjc / ,yfl-jodI, 

I thTfI l'ti 3c1 5ITtd-1c'1 3TT 11d: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham 

El 3i4lc1dI & 'i1ki  E& oiId -idi /Name & Address of the Appellants & Respondent :- 

1.M/s Vraj & Vaj Construction, A-20, Indradeep Society, Opp : Vikas Gruh Road 
Jamnagar, 

 3T(31) i1r c)d d-a1)1kd [fl 3Nc-d citrrfl-  / fl1uT TTT 
3T'tr rzr  .iii p-Il 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

.fldlI 1c* 3cLII, 1c U lc 314lc-I iI1cbuI dt 3T, o-cV 

3rR ,1944 4) ITU 35B 3J3[ 1 flr 3Zl, 1994 cg  -m 
dTc If 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) cd1c*ui .IIch1 1TT Ff d-HJ-1c A)d-lI ø-ck 3c'.B,o-i ]cb 1 1Icli. 31c 
4  1 '-flo,   t 2, 3TTL tRr, oj  fae-c, c Z511t I! 

The special bench of Customs, Excise & Service 'I"ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 3y.c4-ç-j It-ic, 1(a) dI'.' dIV 3'1fI 3TITT T41 3Tk '-fld-II 11R 3c'4I, 1j  

IclI  3.L.flcd.I a- iI1IIcUI (i-è) 41 qPf r'rzr i-c4-,I, , t,1c-1ld-I del, HI4'1 T9 3fF1Tft 
3J-ICIIV4- oo c) c1 iTT tIIIL I! - 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
21I Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 3c'-lI, 

86 

of CEA, 1944 



(i) 

(iii) 1eii o1k1iIct),j.Ui '-io9t 3Tt U-dd EFtk fV 'o 3c'-U, 1c-i' (3T'r) ¶Icic, 2001, 
1-1d 6 31cIdcl *fT ttT dI/ 1LI  EA-3 cli') JR ii-i')   ¶?-IT ,jila-lI tIL I 

clid-1 ll' ITT, 1i 3cIV., Tcli c) ifff fljl cg) d-jidl 3Th c'dllfl dlI 'ld-IIo-ll, ,t'-lL. 
1TZ ?IT 3T 'd, 5 1T I rr 50 T L- dcli 3TTIT 50 1T Y 3Tf did-I T: 

1,000/- 5,000/- 'il 3TTT 10,000/- T1 j1d-II 1c'-di '4) 'if') ,l-Ic1da1 cbI ftF 
]cc1i T dIdla-1, ItIld 31LI1c a1lIctiUl c)  TRT -IIIcli .I1'l-.R cii-i 
Icla1c4, TU i'd TFl yfio-fl tfl1LJ I Ttf dlc1Ia1, 

cji c)  rrr ii ii 0- iiui 4) iii fr I 311r 

(-  3-Ii*t) fv 3mco-1-n TT 500/- r ¶ -idr1r 3TRT co- tTI I 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5V00/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place wheie the bncl of any 
nominated public sector bank of the place where the bench of the Tribunal is situated: 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
31J 3T1, mFT 3I)1T, 1994 cli') lTU 86(1) 39 ,I)c1Icli'l. 

ld-lclleIl, 1994, -Id-1 9(1) dd PT S.T.-5 ',iId-l') I 1T 'I-IC')Id) l 3T 

3f f 3ft c çff 1T1 (3 - lJcl-) 1l d-{IId 
M') tII) 3ft il cii qio ti crf li c1lclid. c41 d-fidl 4  d-I'idl 3frr cdlIl 

dldli 1d-iI, 5 IT r, 5 ni ii zn 50 nn v dcli 3TFT 50 eiIi 'i 
ft did-lT: 1,000/- q,_5,000/-  ql 3TTIT 10,000/- T jd-jj 4) q 

'-ie1do-1 cli'.I 11tT t dIdIo1, '1lId 314')eiFd-I a-Q-lkIIIc4i'&UI c11 lI4ll i'l-l' 
a-fld-I f1I 1l10-Ic*i F )cb ,c1kl 31T IIid )c4i TtF c1ll.l fff :3lIa-lI t1I1.J I 1I1d 
1tF T Idldla-i, c*i cIl 3 iii 9T tli 'li IclifId II1c4i, Ul t li.ffl fTT I 

TT 3flT (-~. 3ti) fv 3ii-q ITT 500/- v r lc-c4, d- cfi.a-fl t1T t 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1] of the 
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

tr 3izrr, 1994 4) tiTTr 86 cgl I-tTRT3It (2) zn (2A) 3T[ r d14) 3Tf, , ')c1Ic4i,t 

I-iiieIl, 1994, ild-i 9(2) t!cl 9(2A) dd ¶1tIdrfr 1,l1i S.T.-7 1r T idi iT 3F1 T1 

3IILltd, iac)d-1 3cYIC, Th'-cli 3T1EiT 3lklcld (31r), lio-c 3c-LIi Th-cli TU 1fl1çf  31TT 
.-jçda cli (3T cli 1 Jli1d tiif) 311T 3IIc1-d TT -IIc4i 31Nt1 3TT thYlcld, 

3cl lcli/ liulcli, cli') )C'1 al-U cfiUl cli') 3llo1 iF iF1 1t  Clkl 341T t 

I/ 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

fld-Il lc-c4i, 'ia-ck 3c'-llc, cc*i i lclIcli  31L)')cil1 I1lc1iUl (-è) f1 31'ftt d-IId-R iaç 

ic'-1, 1ci 31 1fZl 1944 cfl tJRT 35li 3rr, ii) cf) fli--1li 31zrr, 1994 41 m 83 

rir 1lc4i cli') elldi g) dli, , 'H 3-1TT T1 3lc 1,B11cliUI 3T d'  -Jd jc'-IIC, 
c4i d-Iidl 10 flrT (10%), ii d-IIdl i.!cl iid-a-fl ¶c1lI?,d , ?IT 1d-l' oll, ,lisl ld-lIa-ll 

¶lI~,d , dldlo1 fzn jiI, P1f t   TRT 3T9 fiff ¶i iiI 3T4fr  if c,i 

zF:tT1yv 

ioçI 5c'-Ilc, !cf cltcli 3-Fthr 'TT ti TtT r" ¶ld-o1 IIic'l 

(i) T113th 

(ii) l')o1k i1d-U c) ( j')  d1cd 

(iii) al old-Il f1d-Hcic ilid 6 3Tth3 ?i 

tId/[ fETRU.ftT 3f5 t-c1 3frf cli') lIdi - f )')- 
For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, 'Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 



0 

(i) 

(C) TF jjq,i' qTaaW 31icc1 
Revision app1iation to Government of India: 

311T chi TtftTUT 11Ic1I a4Id -1I-1c1) , ck 3c'Uc 1b 31TF, 1994 cgi RT 
35EE 31did 31 TT cbH., t1thTt3T 31ta1 dI1Q-1, Il-c1 
fii r a1 i-ifbooi, c) fzi mii iiin / 
A reyisi9n application lies to the Under Secretary to the Government of India, Revision 
Apphation unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

l-Ile1 a-1c1iio-1 d-Hd1c , ,iiI o1cb -1lc1 "-Ilci c  'j chjl1Sflo d 
ff f 3Zf 4,ja ff Jcf TT dJ d ff f1 

d Zff -lSi'(°i ff[ -cU tUiT, fFt IIoi rr f d-IIci 
dJd- ç f It 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or trorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) ¶d-uf c -d 

I 
In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) 3cL4I ]ccb f dldIa-1 fi.rfio-u ffTlITcti1 a-IIc'11.ld fff dl.i41 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

 • .cioi fliv  ft i i 1rrrr tfr 
dc1 9a  i  3Th 31TF 5ft 3Th1ctc-1 '(3Tt1r) c1IU fT 3TfRTf (T 2), 

1998 4;) tITT 109 m 1c1 c   ith 3IT ii11 tR ZIT ll q ft:f  fr 

Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

3Thco-1 4;) t   '1&4I EA-8 , i'I 4;) 3c'-BcloI 1cii (3J4) I -ii-1Ic), 

2001, 4d- 9 T 31c1dc-1 -, 311T UI 3 4-li 31dd 4;) 11 
.i)c1-d 31Iiclo1 d  3TIT 3P1't[ 3-TTr 4;) dc- 4;) tfl Lfl T1 t o-ç  

3 -yIC Ic4 3Tf1r, 144 4;) urn 35-EE c-lc1 fI'u[:1  4i 3jdj) c-ll' tR 

The above ajplication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompamed by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under bection 35-EE 01 CEA, 1944, under 
Major Head of Account. 

31Iaj d-v-1IIIc1 *f 4;) 3I1d) c) 5IT?1 t1I I 
.-J ç da-1 Ft  c1i  [PIf ff 3fI c [f 200/- f dIcHo1 ¶Zff jW 3ft ?J1 ç doj 

L.c4i IRT   t fr tI 1000 -I dIdIa f1T iI1 I 
The revision application shall be accompanied y a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

3flf cji c'1 31T.ft T '-IHIf c ch  31Tt filly EF1 Idla-t, 3c4-d 
tT jfloii T.JI1I

___$
4;) flllT i4  IFR 1E1t flIIV Tflt 1L1ll 

0IuI cli) Vc4, 31t)tf1 rr 0c)Q4 cbi.( cb') i.!ck- 31IT ¶Z1T iIdi I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant I ribunal or 
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

ni)r a-ilk1Ici1 1cli 3TP, 1975, it)-I 3a1-fll. d-Ri 31Tf P1TT 3ITT 4;) 

rfr 1ri*1T 6.50 r -iI-Uci 1c'cl' 1dlI 9T ii I / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shalFbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms oi 
the Court Fee Act,1975, as amended. 

(F) +))i-ii 1cct, ia-c)Q.I --lIC Ich lcl 4.)cllc*-i4. 3i')ci)'-I  (1Rr ¶11) lcic), 1982 c1ld 

i 311 t1ur -ii'i-ici) c -) 4;) 34 ijoj 3jJc çj f: jllc-Il ;i /• 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) .j ct) .3111r cI1ci 1fc1 ccb, f-cici 3 rlcflo1çjd-j ff1Tft 

3T'ITt TThT c1'HI www.cbec.gov.in  cli) 1IF fIt I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reTer to the Departmental website www.cc.gçv4n 

(iv)  

(v)  

(vi)  

(D)  

(E)  



218 / RAJ / 2017 

ORDER IN APPEAL 

The present appeal has been filed by M/s. Vraj & Vaj Construction, A-20, 

Indradeep Society, Opp. Vikas Gruh Road, Jamnagar (hereinafter referred to as 

the appellant) against Order-in-Original No. DC/JAM/R-457/2016-17 dated 

07.03.2017 passed by the Deputy Commissioner, Central Excise & Service Tax 

Division, Jamnagar (hereinafter referred to as the adjudicating authority). 

2. Briefly stated, the appellant filed a refund claim for Rs. 27,02,346/-

(which was later on revised to Rs. 4,26,811/- which included service tax of Rs. 

4,05,166/- and interest of Rs. 2 1,644/-) on account of retrospective exemption 

granted to the construction related services provided to the government 

departments and local authorities as provided in Section 102 of Finance Act, 

1994. On scrutiny of the claim filed by the appellant, it was noticed that there 

were some discrepancies in the said claim and the claim was liable for 

rejection. Therefore, show cause notice dated 22.12.2016 was issued to the 

appellant proposing rejection of their refund claim. The SCN was decided vide 

010 No. DC/JAM/R-457/2016-17 dated 07.03.2017, wherein the adjudicating 

authority rejected the claim on merit as well as on the aspect of unjust 

enrichment. Hence the present appeal. 

3. The appellant are contending mainly on the following grounds: 

(i) According to adjudicating authority, "works contract service" is not 

failing within the ambit of section 102 of the Finance Act, 1994. In 

thisregard, it is submitted that w.e.f. 01.07.2012, when service tax 

regime shifted from specified services to the negative list based 

service, the levy of service tax under specified category become 

redundant and all services covered under the definition provided in 

section 66B are taxable, Further, as per definition of "works contract 

service" provided in section 65B(54) of the Act, they have provided 

construction with material to Garrison Engineer (I) Navy, Porbandar 

and Garrison Engineer (AF), Air Force Station, Jamnagar, for which 

refund is claimed. Works contract service is not a category but it is to 

be defined because of its very nature of inclusion of the material while 

providing the service and exclusion of service tax liability on that 

material part included in it. Therefore, service of construction, 

commissioning, installation, completion, fitting out, repair, 

maintenance, renovation, alteration etc. stated in section 102 of the 

Act, when provided with material, it categorised as works contract as 

4 
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per section 65B(54) to specify that this construction service has been 

provided with material. So, works contract service is not a separate 

category in the new regime of service tax but a different method fbr 

valuing the service due to inclusion of material value. Therefore, the 

service provided by them to government organisation for which refund 

is claimed, duly fall within the ambit of section 102 of the Act. 

Moreover, such construction related works contract services was also 

covered under entry No, 12(a), (c) and (f) of the Mega exemption 

notification 25/2012-ST which was deleted through Finance Act, 

2015. 

(ii) Regarding payment of service tax on abated value, it is submitted that 

the provisions relating to determination of value of service portion 

involved in the execution of works contract are contained in Rule 2A 

of Service Tax (Determination of Value) Second amendment Rules, 

2012 (Notification 24/2012-ST dated 06.06.20 12). As per the said rule 

either the value of the material included in the provision of the service 

is to be deducted or a fixed percentage is to be deducted considering 

the nature of work. Hence they have correctly taken 'the value of 

service portion @ 40% on total amount charged for the original work. 

Therefore, remaining 60% is claimed as abatement on the total 

amount charged for the material portion. Hence, they have correctly 

paid service tax in respect of bills submitted for the refund claim. 

(iii) As per the adjudicating authority, they had claimed the abatement of 

60% of the total serviceable value by mentioning notification 

24/2012-ST in ST-3 returns. As per view of the adjudicating authority 

the said notification pertains to amendment of service tax valuation 

rules and does not provide abatement and hence they have claimed 

incorrect exemption in their ST-3 returns. In this regard, it.. is 

submitted that they had provided works contract service and taxable 

value is to be calculated as per provision of Rule 2A of Service Tax 

(Determination of Value) Second amendment Rules, 2012, which were 

notified vide notification No. 24/2012-ST dated 06.06.2012. 

Therefore, they have mentioned the said notification in their ST-3 

returns. 

(iv) The adjudicating authority has contended that they have not 

submitted copy of contract agreement with stamp duty payment, 

which is requirement of section 102. In this regard, it is submitted 

that in the work of Garrison Engineer (I) Navy, Jamnagar and Air 

Force Station, Jamnagar, the contractor have to submit e-tender by 

5 
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following their technical procedures. The work is allotted to that 

contractor whose rates are lower compare to others. There is no such 

requirement to enter into any formal agreement in the work of Navy 

and Air Force and they are issuing 'Contractor's Order Sheet' on 

acceptance of tender, which provides date of commencement of work 

and date of completion as required by the adjudicating authority. 

Further, section 102 states payment of stamp duty, where applicable. 

Thus, the criteria for payment of stamp duty given in the section is to 

confirm the date of contract and the same is confirmed with 

contractor's order sheet issued by the government. 

(v) The adjudicating authority has contended that out of five R.A. bills, 

three R.A. bills do not contain dates. In this regard, it is submitted 

that they have submitted refund application only for 3 R.A. bills and 

not 5 R.A. bills. Further, they have not carried out work for agreement 

No. DIR/KUT/ACR/838 nor claimed service tax refund for such 

agreement. All the three R.A. bills on which refund is claimed, contain 

dates which can be verified from R. A. bills submitted. 

(vi) It is not the duty of the adjudicating authority to find out any defect 

in the working of the service tax already paid. As per section 102 of 

the Act, while granting of refund of service tax under the said section, 

the adjudicating authority has to consider only that whatever service 

tax paid by them and claimed as refund, would not have been so paid, 

if the sub-section (1) of section 102 of the Act had been in force at the 

time of provision of service. However, the adjudicating authority has 

not given show cause notice for defects raised like category of the 

service not covered under section 102 of the Act, absence of 

notification number under which abatement is claimed, undated or 

altered/modified R.A. bills, etc. and without providing an opportunity 

of being heard in respect of such defects/objections, they directly 

passed the rejection order of service tax refund. Hence, it is against 

the principal of natural justice and beyond the authority of law, which 

is not tenable in the eyes of law, Under Finance Act, 1994, for detailed 

scrutiny of the service tax assessment of an assessee, there are 

provisions for service tax inquiry and the concerned authority has 

power for scrutiny of service tax return also. Thus, the various 

observations made by the adjudicating authority are not under the 

purview of the adjudicating authority while granting refund claim. 

(vii) The adjudicating authority has observed that on scrutiny of balance 

sheet of FY 2015-16 that the amount of Rs. 62,40,598/- is 

6 
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outstanding under the head 'loans, Advances, Deposits and Other 

Current Asset - Schedule 8'. In the said Schedule - 8 or in any other 

Schedule, no such account head "Service Tax Refundable" is found. 

Thus, as per the Balance Sheet, Service Tax amount has been 

charged to the customers or expensed out and burden of service tax 

has been passed on. In this regard, it is submitted that the 

adjudicating authority has not appreciated the fact that the servipe 

tax amount which is claimed as refund has already been shown under 

the head 'loans, Advances, Deposits and Other Current Asset - 

Schedule 8' in audited balance sheet as on 31.03.2016. The figure is 

included in the amount shown outstanding in the Accounts of 'GE(AF-

1) Jamnagar S.Tax' and 'GE(Porbandar) S.Tax', Thus, the contention 

of the adjudicating authority is not correct and made without verifying 

the records submitted by them. They have also submitted certificate 

of the chartered accountant showing the details of the service tax and 

its payment made by them through challans, besides affidavit signed 

by all the partners stating that service tax paid out of its pocket only 

and not collected from the service recipient as well as not passed on 

the same to the other period. They relied upon the case laws of 

Krishna Homes Vs CCE - 2014 (34) STR 881 (Tn-Del.), CCE (Appeal), 

Banglore Vs KVR Construction - 2012 (26) STR 195 (Kar.), Monnet 

International Ltd. Vs CCE, New Delhi - 2017 (3) GSTL 380 (Tn-Del.) 

(viii) In the following refund orders (010), considering the above legal 

position, the refund has been granted in respect of such construction 

works provided to government authority which was exempted till 

31.03.2015 and on which service tax paid in FY 2015-16, which has 

been later on claimed as refund under section 102 of the Act. 

(a) 010 No. 182/Ref/ST/AC/2016-17 dated 07.03.2017 passed in 

case of M/s. Anand Associates by Assistant Commissioner, 

Ahmedabad - III. 

(b) 010 No. 06/Ref/ST/AC/2017-18 dated 11.05.20 17 passed in case 

of M/s. K. R. Savani by Assistant Commissioner, Ahmedabad - III. 

(c) 010 No. Div-I/ST/59/Ref/2016-17 passed in case of M/s. Bhumi 

Procon Pvt. Ltd. by Assistant Commissioner, Vadodara - I. 

(ix) Further, when the refund application has been filed dtiiy supported 

by a Chartered Accountant's certificate that the incidence of tax has 

not been passed on to the customer, the appellant is entitled to the 

refund. They relied upon the case laws of (i) CCE & C, Guntur Vs 

Crane Betal Nut Powder Works - 2011 (274) ELT 113, (ii) General 
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Commodities Pvt. Ltd. Vs CST, Banglore - 2010 (18) STR 460, (iii) TTK 

Textiles Ltd. Vs CCE, Madurai - 2015 (315) ELT 511 (Madras), (iv) 

Santosh Patil Vs CCE Raigad - 2013 (41) STT 90 (CESTAT Mumbai) 

and (v) Gujarat Boron Derivatives (P) Ltd Vs CC, Ahmedabad - 2013 

(42) GST 235. 

(x) In respect of claim of interest on delayed payment of service tax which 

was retrospectively exempted, the same was rejected on the ground 

that there is no specific provision under the section 102. In this 

regard, it is submitted that section 1 lB of Central Excise Act, 1944 

has been made applicable to service tax vide section 83 of the Finance 

Act, 1994. The said section contains refund of interest also. They 

relied upon the case law of CM Envirosystems (P) Ltd. Vs CCE - 2010 

(020) STR 0533. 

4. Hearing in the matter was held on 23.02.2018, which was attended by 

Shri Bharat R. Ozha, C.A. He reiterated the submissions of appeal memo, 

submitted additional submission for consideration, 

5. I have carefully gone through the entire case records, SCN & 010 issued 

and contentions raised by the appellants in written submission as well as 

contentions raised during hearing. I find that the issues to be decided in the 

present case are - (i) whether appellant is eligible for refund of service tax paid 

by them during 2015-16 on account of introduction of Section 102 of the 

Finance Act, 1994, and (ii) whether the appellant has passed on the burden of 

service tax or not. 

6. I find that the adjudicating authority has rejected the claim on merit as 

well as on account of application of doctrine of unjust enrichment. On going 

through the order passed by the adjudicating authority and submissions of the 

appellant, I find that some of the grounds raised by the adjudicating authority 

for rejection of reftTnd are frivolous and procedural in nature. For example the 

observation that R.A. bills do not contain date. In this regard, I find that the 

appellant have submitted that out of 5 R.A. bills they have claimed refund in 

respect of 3 R.A. bills only and that all the three bills contain date. Therefore, 

so far as the refund amount pertains to amount of service tax paid between 

01.04.2015 to 29.02.20 16, such refund cannot be rejected on the ground that 

R. A. Bills do not contain date. Next such observation is mention of notification 

number for claiming abatement. I find that the appellant have shown that the 

notification number was shown in ST-3 returns to mention Rule 2A of the 
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e valuation rules. Therefore, I hold that solely on these grounds refund claim 

cannot be rejected. 

7. Now, coming to the issue as to.whether works contract service is covered 

under section 102 of the Finance Act, 1994 or otherwise, I find that services 

related to construction, renovation, repair, installation, etc. are covered under 

the category of works contract service when the contract is not only for service 

but the contract involves material as well as service. In such cases, abatement 

for the portion of material is granted and remaining amount is charged to 

service tax. Even otherwise, as correctly contended by the appellant, works 

contract was eligible for exemption under mega exemption notification No. 

25/2012-ST and therefore there cannot be any doubt regarding eligibility of the 

appellant for benefit envisaged under section 102 of the Finance Act, 1994 

merely because they were providing works contract service. 

8. Further, the adjudicating authority has held that since the appellant 

has not submitted copy of agreement with stamp duty payment, refund is not 

admissible. The appellant has contended that in case of work of Garrison 

Engineer, online tender is floated and there is no need for separate contract 

and that they have submitted 'Contractor's Order Sheet' from which date can 

be verified. In this regard, I find that section 102 of the Finance Act, 1994 

specifies that the contract should be entered into before 01.03.2015, however, 

it is not necessary to enclose copy of contract with the refund claim, if the date 

of contract can be ascertained from any other document. In the present case, 

the appellant have stated that they have been awarded the work on the basis of 

their online bid and that there was no need to enter into ny contract 

separately and that the date of contract can be ascertained from the work order 

(Contractor's Order Sheet). Thus, when the condition of entering into contract 

before 01.03.2015 is satisfied and there is no need to pay stamp duty in case of 

online tender of the government, rejecting the claim on this ground cannot be 

justified. Therefore, I hold that the claim can't be rejected on this ground when 

other documents are available from which date of contract can be ascertained. 

9. The adjudicating authority has also held that since section 102 of the 

Finance Act, 1994 does not allow refund of interest paid on delayed payment of 

service tax, no refund on this count can be granted. On the other hand, the 

appellant is contending that section 1 lB of the Central Excise Act, 1944 allows 

refund of interest paid and therefore they are eligible for refund of the same. In 

this regard, I find that the impugned order is passed in view of th provisions of 
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Section 1 lB of the Central Excise Act, 1944 as made applicable to service tax 

matter under Section 83 of the Finance Act, 1994 read with Section 102 of the 

Finance Act, 2016. The provisions of Section 11B ibid, which very categorically 

provides for refund of any service tax and interest, if any, paid on such 

duty/tax. Hence, refund of interest, paid on such service tax which are 

admissible for refund under the said Section 102 ibid, is also available under 

the said Section 102 ibid read with provisions of Section 1 lB of the Central 

Excise Act, 1944 as made applicable to service tax matter under Section 83 of 

the Finance Act, 1994, provided the refund of service tax itself is admissible 

under the said provisions. 

10. Now, coming to the issue of unjust enrichment, I find that the 

adjudicating authority has held that on scrutiny of balance sheet of FY 20 15-

16 that the amount of Rs. 62,40,598/- is outstanding under the head 'loans, 

Advances, Deposits and Other Current Asset Schedule 8'. In the said 

Schedule — 8 or in any other Schedule, no such account head "Service Tax 

Refundable" is found. Thus, as per the Balance Sheet, Service Tax amount has 

been charged to the customers or expensed out and burden of service tax has 

been passed on. The appellant is contending that the service tax amount which 

is claimed as refund has already been shown under the head 'loans, Advances, 

Deposits and Other Current Asset — Schedule 8' in audited balance sheet as on 

3 1.03.2016. The figure is included in the amount shown outstanding in the 

Accounts of 'GE(AF-l) Jamnagar S.Tax' and 'GE(Porbandar) S.Tax'. On going 

through the documents, I find that Garrison Engineer (AF), vide letter dated 

22.02.20 17, addressed to the appellant on the subject "Refund of Service Tax 

to Contractor", stated that "Since the amount was reimbursed to you due to 

service tax levied by the service tax department on payment made and now as 

per Union Budget 2016-17, the service tax has been restored for the work 

concluded prior to 01 Mar 2015". Thus, it is clear from the said letter that 

Garrison Engineer has reimbursed the service tax paid by the appellant during 

2015-16 and therefore, I find that any argument that they have shown the 

same as receivable in their balance sheet or that there is C.A. Certificate, would 

not help them. I find that the burden of service tax has been passed on to the 

service recipient i this case and therefore the appellant is not eligible for 

payment of refund. 

1 1. Further, with regard to a Chartered Accountant's Certificate, I find that 

the said certificate dated 28.01.2017 issued by M/s Oza & Thakrar, C.A. states 

that "We have verified the Service Tax Return filed  and the relevant 
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documents for the period of 01.04.2015 to 31.03.2016 and on the basis of our 

verification and the explanation and information furnished to us, we hereby 

certify that M/s .. . has paid service tax (including Cess) aggregating to Rs. 

4,05,167/- along with interest amounting to Rs. 21,664/- in respect of 

Construction work carried out for various governmental departments and the said 

amount has been paid through challan. The total amount of service tax alongwi.th 

interest has been borne by our client and it has been neither been collected nor 

passed on to any other party... 

From the above Certificate it transpires that the same is issued on the basis of 

verification of ST-3 Returns and relevant documents (Not specified) instead of 

on the basis of financial records/Books of Account especially the Balance 

Sheet. Thus, I find that this Chartered Accountant's Certificate relied upon by 

the appellant, on the above facts also, is of no help to them. In view of these 

facts, reliance placed on various decisions of the higher judicial forum in 

support of their above contention, is also of no help to them. 

12. In view of the above, I find that though the refund is admissible on 

merits, the same cannot be granted to the appellant as they have passed on the 

burden of service tax to the service recipient. 

13. Accordingly, I reject the appeal filed by the appellant and uphold the 

Order passed by the adjudicating authority with regard to aspect of unjust 

enrichment. 

() (Gopi Na) 
Commissioner (Appeals) / 

Additional Director General (Audit) 
F. No. V2/218/RAJ/2017 

By R.P.A.D.  

To, 
M/s. Vraj & Vaj Construction, 
A-20, Indradeep Society, 
Opp. Vikas Gruh Road, 
Jamnagar. 

Copy to: 

1) The Chief Commissjoner, CGST, Ahmedabad. 
2) The Commissioner, COST, Rajkot. 
3) The Assistant Commissioner, CGST, Division , Rajkot. 
4) The Assistant Commissioner (Systems), CGST, Rajkot. 
5) The Superintendent, CGST, AR - , Rajkot. 
6) commissioner (Appeals), CGST, Rajkot. 

Guard File. 
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