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3Trr f TlTlT: 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner; Central Excise I Service Tax, 

Rakot I Jamnagar I Gandhidham 

t 3i'.1h'ctd & Ic1lc r allJ{ vj ir /Name&Address of the Appellants & Respondent :- 

1. Shri Dhirajlal Ravjibhai Rokad, Pearl Plaza, Near G.T. Sheth School, 150 Feet Ring Road, 
Rajkot, 

2. Smt. Parulben Dhirajlal Rakod, Pearl Plaza, Near G.T. Sheth School, 150 Feet Ring Road, 
Rajkot, 

3. Shri Chetankumar Dhirajlal Rakod, Pearl Plaza, Near G.T. Sheth School, 150 Feet Ring 

Road, Rajkot, 

r 3tltlr(3ttft5r) sottr 'il rt)i 1lr  r a'i'tTt nfmrr I Ailfstut * 1mTaT 3t4fPT cJi i.irti 
Any person aggrieved by this Order-in-Appeal may tile an appeal to the appropriate authority in the following way. 

(A) 1PTjC-q ,55f5trMtc )ph 04 T3 T l3tt1Ft, 'rç4ic9IC, 1FF3 1944ttTRr35Bi 
lrtm f1,rt 3t1l1txir, 1994 ttlm 863mr illl[~f,,jajp lfttc?fl/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 I Under Section 86 of the 
Finance Act. 1994 an appeal lies to:- 

(i) 041,l,(ot 413' I.IT1T t3ft JiiJic 11ii tsftI 3c't TF Ox nti'  3t4tti?15T .tiif0ut 1 18I . e'i' Si 
2,3TlT.*.tl f,,iI.fYviljV I, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters rela'ting to classification and valuation. 

(ii) j'-('('l'rçl tfit 1(a) tç1IL/ tV 3t41Pt 31p114r 'l INIt 3ttll illtt )el', tlt .5c4t0 Ox 'lt4'( 3ttftpllal .4UL1tl ,4,.&e1 
(tf&) f qfsi 4r 4ñr, , F8flaT im, Frrs?t  ato 3mm1 3iitetg- i.ott e'f f   tfa f 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pare- 1(a) above 

(iii) 3ftflsp zlTsll1IfUT i riTaT 3tF1 WTim it  iclt. rFr (3TftSI) ittoef, 2001, llo{ 6 3tlp frr 1OI 
x EA-3 't si srthai t lii illStT '€lTfV I  0 llf, tr r'1tO TF T SIPT ,0tO1 4 Stpl 

3Th utr m i'.it, u 5 ..ara ir im, 5 eoi tv aIr 50 u& or im 3PTOT 50 ,iw Ox 31Ii1i t't lSRT: 1,000/- 
tI 5,000/- 't 3Rrwr 10,000/- tr ilaI))'i irvtr rr r si1 i ilañfx ri r asamrw,  3f'fllar 

 t rrwr   1-ct r tjaI   aff ijTj.jq, x   ii wilt r t'rc ,oti lot itratr srrlv I 
  twc E ijamlr, *a r iiar Sf pii oi1' 118t Si1llT 3ltfttil'lat ,-nKllq,uI  t lriar I 5T1T I TaIaTSt 3ukr (t 31th) 
tiv 3usr-Ox aIrnr 500/- tlV tT llt(t1r 3lS1r .ii f/tiff  li 

The appeal to the Appellate Tribunal shall be flied in quadruplicate in form EA-3 I as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/irtterestlpenaltylrefund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3f4tlliP 0tlIll4t0f i 3S1T 3i'Th, 11crf 3/tlfliliJ, 1994 1 tim 86(1) 3119101 ñ919t ).iJaJc'1, 1994, 1)OJ-I 9(1) i ,1rt 

flaI'tftr ST-S Ii & fraft ft o  ti  otsr ftx 3fT/tr r le  3t4tFt flt irftt a  ti1 aI1'I ft 41.i 

(a.ii ft e IrviltOriT til.% Nil/tv) 31t  ft ft rvr or r tar, atr t iim ,wti.i 'fit iv'T 3ItT etF4I 5101 

arthstj, tIV  5 cita lt  90T, 5 FIOS qV 5ff 50 c'ThtS V 09i 31-10T 50 rhOt t9V ft 3tifm fr NaNi1 1,000/- Fil, 5,000/- 
3PTOT 10,000/- 44  511 TIN'Iftfr 3011 rS9i t tc'ti wtl ttlftir r st0nar, i.ilfl,i 3t41ftv itl'e'i t tlrr 5 

jpiq4,  lkct 5 SF51 ft ldl Itt 1i)tl.14 *51 1Ohl oittt ,r5l'd *51 t't qOtI tti .tiii SIT1/tT I iolcJrt gnrc SF 11701111, 

*51 'fiT 351 101ST ft .ii an1 31ff il)r 31411t14  t 1111Sf I aiais1 3n1r Nth) * 11v n*011-'Tx 

500/- 51111 wr 31sF .e'lrhi tli If 

The appeaL under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be tiled in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules. 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs. 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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(i) 1-r 3rII11zmr, 1994 t tim 86 r 3trLTm3# (2) vi (2A) r 3iv s1 i si4t 31T, ili I1tm, 1994, I1i 9(2) t 
9(2A) r 8T 1ti't1r S.T.-7 l vi ,j&n viv 3nr, vili .sciici vivi 31T 31Ttvir (31tft11), lsr 5c'vi 
caw tilftl{ 3{ltlr t f'.i'I ii.i vf  vvi 1i lTflv 'Ml snfv) 3% 3111 uir 1ttOl4' 311T 3131111  
3c  31viI 11viT, 3T$l11 .-lti 3111 t vi 1i1r 11l 31*11 t t 1ici a'  P1 I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shalt be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 

to file the appeal before the Appellale Tribunal. 

(ii) IfiJif 1tvi, OP1 .ic'4l 1lvi 1111vi 31flt 1II1f1UT (-&) i WTh 3f* i JIlc  * PT 31 3131 1944 l 
tITIT 3511tl ui 3t1P)TT, f Iccfki 3111lT3T, 1994 f 11111 83 * 311Pt11 131Tvi 1* ft l i$ , 1T 31*11 i 111k 31tM7r 
1n1lvur * 314th q, .jr'li  tviuilor t 10 tiItIhr (10%), tj Tisr vi iiii lqt1?,j , i 1).1I, TIh 'ar1 ,,l1I 
1ut)?d , hi 1111 (i 31W, aTI fi if11 ITRT i 31iPITr 31311 fT 511* uiol 314ftTr kr ITtift 11W 4''lh 11V * 31ft)vi v 

il31icqIO  31i3iv V*1th-.i 1li1c1 
(i)  

(ii)  

(iii) 5Tt 31 (ieiu (c 6 * 311P'ITt 31 

-vi cc(4(Th 

1TM 31lv 314th 1* e1IrtTf fl*l/ 

For en appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act. 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994. an appeal against this order shall tie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

313171 *i 'lsrftgwr 31T3T 
Revtston application to Government of tndla: 

r 31*lr Ttt jziTur u1li I1J-1I1ld hltjlc'il *, lv 5c'lI  tj 3thul1313T, 1994 l tim 35EE i ¶13471 tR7Tr r 311Pi7r 3111T 
v)v, 311371 vt4't, tl7raTor 3ff71hf 41j, (j .'13tc4, 11*1-a th31PT, TtIIt 7l1lw, ,sfla.i lT 31vir, tio m, 1*14t-iio0o1, w 

.uti eri1vi / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

l?, 34Th T 1 14'*ll.f * J.B1vl *, '1t .i1i'j f$I 34171 *('l taI  * 3mT r 'wti i Ai.  sir (  314W iat 341 

ovi *ii kii, sir Ilt sir s * vi 31111171 * 1W * 9*1-'frlsi 4ui, Ift 4,l(w all 

71lT5 t.iJ1IJ1r*l! 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

iui k 1* 31T111 r  ij( 1fl i1 vi 1* thafirr Tt auft l! 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 

the manufacture of the goods which are exported to any country or territory outside India. 

zf jqJ4 111-41 3411 313111W ¶'.' 17T1 311771 1 eIf, .'lIe$ alT 3TW 1* ziiir 1rzñr )i 5131T l! 

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

1r st 311113471 (314171) k  1i 3#It1aiv (71. 2), 1998 t lvii 109 )i c,oit ¶1II 1lt si rttki 3131111 eitnllt r17  sir tv * 
qtlrt71 fvi sly 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

5'F(1'c1 31rvir *1 t IIIaII ¶11171 fi EA-8 *, 1* *r hl71 z4c4Ic{ 314W (314th) jioitr'ft, 2001, i 1i.'i 9 i 34714171 ii;u  , 

ir 31*11 r  r 3 zn r 311117r Ttt iifi aI4iV I 'l'ti 3tTr 1 7113r sjr 311*tr 71 3141* 31*71 1 11t ttlaii iiei * 
11t1fVl 71171 t ic'41c4 114W 31fl3W, 1944 Ttt tIRT 35-EE i clfld 1t141ft7r 114W t 3111T714fr r 7tT8-71 i vi TR-6 Tt 
11314W 4111 ii 5111Vl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule. 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head •of Account. 

Wl111W 31T1W 111t ¶41t1d ¶11-4I1k71 114W TtT 31al137111 t ,,ii41'i v1T1v I 
,,j1 eij 734W 11alr c'1It 3111* sir si  hzr * *'i  200!- vi 31317115r Iir srrii 3(171 a1 1r44.l 734171 1141 71171 r* * SlICI t ift 
1"i) 1000 -! 411 3TT11171 fll 31W I 
The revision appDication shall be accompanied by a fee of Ps. 200!- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

atl r 31*11* v 31*1ft vi 41i1I1r sit i-4  34,h 31*1r flv 1r vi 3P11s1, t41i 1W * 1ii srn1r 14i1l 1T ltt1 i 
 V3 if 519 314 111*11413 714Tr11 l411114131*3471lI.,Iid1I/ 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be. is filled to avoid scriptoria work if excising Rs. 1 Iakh fee of Rs. 100!- for each. 

- 4IlIelI 114W 3IfI1jataT, 1975, 1i 3fvl7stt-t i 313(71Tt 31r 314111 vi 3131T4T 31*lr 4 ¶11* 971 111ti'iTr 6.50 .41 vi 
.-ZlFOIc4 114W 1141 11311 fll.li iifi / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shalt bear a court fee stamp 
of Ps. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

11iir 114W, *1v '1ii 114W 1171 ai*' 314tTt131 .-itiiT1', (3411* thfit) lljllqelt, 1982 * t1cr 1171 34W 11341111471 34IJ1c'll 1* 
1f411ci 4.(it 111*11dJ1'l3(171 311 151171 311 iif'qi ,5IclIlI 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

st€r 314171131 vifi)q'4t 1* 314171 cii1 C4J'lh, 111711(lr 3(171 .i'ifli1J1 msi911*i;.f.', 344rvnalI (1134131171  
www.cbec.gov.in  1* 11iii ti'  11 I 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in - 
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:: ORDER IN APPEAL::  

The present three appeals have been filed by the appellants 

(herein after referred to as 'Appellant No. 1 to Appellant No. 3') as 

detailed in the Table below against Order-in-Original No. 61/ST/2016 

dated 14.03.2017 (hereinafter referred to as 'the impugned order') 

passed by the Assistant Commissioner of Service Tax Division, Rajkot 

(hereinafter referred to as 'the lower adjudicating authority'). 

Sr No. Appeal No. Appellant No. Name of the Appellant 

1 V2/262/RAJ/ 2017 Appellant No.1 Dhirajlal Ravjibhai Rokad 

2 V2/263/RAJ/2017 Appellant No.2 Parulben Dhirajlal Rokad 

3 V2/264/RAJ/2017 Appellant No.3 Chetankumar Dhirajlal Rokad 

2. The brief facts of the case are that above three appellants 

(hereinafter referred to as 'Association of Persons" or "AOP') were 

joint owner of immovable property and together engaged in 

providing taxable service of 'renting of immovable property service' 

jointly and severally, but not registered with Service Tax Department 

though individually each appellant was registered with Service Tax 

Department. 

2.1 The investigation undertaken by the Department revealed that 

the AOP rendered services of "Renting of Immovable Property 

Service" by way of entering into a "Conducting Agreement" in May, 

2007 (hereinafter referred to as "the agreement"), for exclusive use, 

possession of areas with ancillary utilities of the property situated at 

Ground Floor, Himalaya Mall, Drive-in Road, Ahmedabad, with M/s. 

Hardcastle Restaurants Pvt. Ltd. (hereinafter referred to as "HRPL") 

without payment of service tax on the same during the period from 

2010-11 to 2014-15. 

2.2 The said premises owned by AOP was previously owned by 

M/s. Modi Build-Well Ltd. (hereinafter referred to as "MBWL"), who 

had originally entered into agreement with HRPL and the premises of 

HRPL had been sold to AOP by way of registered sale deed. As a 

Page No. 3of15 
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result, ownership of the said premises of HRPL was transferred to 

AOP and now HRPL was required to pay the contract amount to the 

AOP. HRPL was paying a monthly rent to all three members of AOP 

separately towards renting of the said premises as per the said 

agreement. However, AOP had not paid service tax thereon. On 

being pointed out, all three members of the AOP deposited service 

tax individually for the period from 2010-11 to 2014-15 after claiming 

exemption of threshold limit of Rs. 10 lakhs individually (available as 

per Notification 33/2012-ST dated 20.06.2012), however, AOP did 

not pay service tax on the services rendered by them. 

2.3 Show Ca use Notice No. V.ST/AR-I-R.JT/ADC(BKS)/79/20 15-16 

dated 20.10.2015 was issued to AOP, which was decided by the 

lower adjudicating authority vide impugned order, who confirmed 

demand of service tax of Rs. 21,07,429/- under Section 73(2) of the 

Finance Act, 1994(hereinafter referred to as 'the Act') read with 

Section 68 of the Act along with interest under Section 75 of the Act, 

imposed penalty of Rs. 21,07,429/- under Section 78 of the Act and 

Rs. 10,OQQ/- under Section 77(1)(a) of the Act; Rs. 10,000/- under 

Section 77(1)(b) of the Act; Rs. 10,000/- under Section 77(1)(e) of 

the Act; Rs. 10,000/- under Section 77(2) of the Act and also ordered 

to recover 'late fee' as prescribed under Rule 7C of the Service tax 

Rules, 1994 read with Section 70 of the Act. 

3. Aggrieved with the impugned order, Appellant No. 1 to 

Appellant No. 3, preferred these appeals, inter-a//a, on the following 

grounds: 

3.1 One single SCN as well as single impugned order issued and 

delivered to Appellant No. 1 to Appellant No. 3 and not to AOP and 

hence, it cannot be treated that the said SCN and/or the impugned 

order had been delivered in the matter of AOP. 

3.2 It was submitted that the matter was related to three 

individuals and three separate persons (Appellant No. 1 to Appellant 

Page No.4 of 15 
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No. 3) were addressed and hence, the impugned order is exclusively 

in the matter of individual person and not in the matter of any AOP. 

3.3 The rulings established by the Hon'ble Supreme Court, High 

Courts and Appellate Authorities that the joint owners of properties 

are to be treated as co-owners of the property and are to be taxed 

separately and individually; that the SCN/impugned order cannot 

treat the co-owners as AOP. 

3.4 It was also submitted that the impugned order issued to. three 

individuals and tax liability, interest and penalty are required to be 

worked out for three individuals separately and not on AOP basis, 

however, the impugned order has done on cumulative basis treating 

AOP as singular assessee, which is not correct. 

3.5 It was submitted that the individual appellant had purchased 

immovable property independently and jointly with two other family 

members as co-owners and hence it cannot be treated as purchased 

by AOP. Individual appellant in his independent capacity but jointly 

with other co-owners of the properties, entered into an agreement 

with HRPL in respect of operating a retail outlet with joint efforts, for 

which individual appellant received conducting fee, it cannot be 

treated as agreement executed by AOP and conducting fee is share 

of profit based on percentage of sale amount out of sales carried out 

at the out-let and hence same cannot be treated as rent of the 

immovable properties. 

3.6 As per the said agreement, 25% of the share of profit as 

conducting fee paid to Shri Chetankumar Rokad (Appellant No. 3) for 

providing furniture and various amenities, which did not form part of 

the immovable properties and hence, cannot be treated as service of 

renting of immovable property and hence, not taxable. 

3.7 The profit share as conducting fee had worked on the basis of 

the figure of sales at the out-let and hence it an agreement for 

Page No.5 of 15 
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sharing the profit and cannot in any way be treated as rent, the same 

can be verified from HRPL from amount paid by them. They 

bonafidely believed that the profit share in form of conducting fee 

and hence not service taxable and hence not reported in ST-3. 

3.8 Appellant No. 1 to Appellant No. 3 have paid service tax in 

individual capacity under protest to avoid litigations even though they 

never charged any service tax and hence amount received from 

HRPL may be treated as inclusive of service tax and benefit of cum-

tax value may be given. 

3.9 Service tax liability along with interest as per the impugned 

order have been paid by each appellant i.e. co-owner of the property 

and same must be considered to calculate out standing demand. The 

confirmed demand of Rs. 21,07,429/- was required to be re-

calculated giving benefit of thresh hold exemption available to each 

appellant and amount received towards furniture and amenities is 

non-taxable. 

3.10 Appellant No. 1 to Appellant No. 3 are individual and 

independent of each other and had obtained service tax registration 

individually and there was no existence of any AOP or togetherness 

of three individual appellants; they individually maintained books of 

accounts and supporting evidence & abstract thereof produced 

before the department; they individually issued invoices in respect of 

conducting fee and hence penalty imposed under Section 77(1)(a); 

77(1)(b); 77(1)(e) of the Act are not correct. 

3.11 Appellant No. 1 to Appellant No. 3 did not pay service tax for 

bonafide and genuine reasons on the ground that the conducting fee 

is non taxable and hence not mentioned in ST-3 returns and hence, 

penalty under Section 77(2) of the Act is not imposable. 

3.12 Any AOP not in existence in respect of co-owners of the 

property and it is not possible/required to file ST-3 returns and 

Page No.6 of 15 
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hence, penalty under Section 77 is not required to be imposed. 

3.12.1 Each co-owner of the property made payment of service 

tax along with interest under protest before issue of SCN and hence, 

penalty under Section 78 of the Act is not required to be imposed. 

4. Personal hearing in the mailer was attended to by Shri Sanjay 

Modi, Advocate who reiterated the grounds of appeal and also 

submitted written PH submissions stating that the property was 

owned by three persons and not AOP; that they are not having rent 

but conducting fee as percentage of sales as share of profit; that 

service tax is not payable on conducting fee; that impugned order is 

not correct and needs to be set aside. 

4.1 The appellant submitted written P.H. submissions interalia 

reiterating the contentions made in Appeal Memorandum and relied 

on following case laws: 

(i) Ramanlal Bhilal Patel (05.02.2008) — Civil Appeal No. 4420 of 

2004 (SC) 

(ii) Oswal Fats and Oils (01.04.2010) — Civil Appeal No. 7982 of 

2002 (SC) 

(iii) Sriram Pasricha Vs. Jagnnath & Other (14.08.1976) (SC) 

(iv) Pal Sing Vs. Sunder Singh (10.01.1969) (SC) 

(v) Varshaben Bharatbhai Shah (06.02.1996) (HC, Guj.) 

(vi) Mohan Goldwater Breweries Ltd. — 2017 (II) TMI 1044 

Findings:  

5. I have carefully gone through the impugned order, appeal 

memoranda, written as well as oral submissions made by the 

appellants. The issues to be decided in the present appeal are: 

(i) Whether 'conducting fee' can be treated as "Renting of 

Immovable Property" and is liable to service tax or otherwise; 

(ii) Whether three co-owners of the property can be treated as 

"Association of Persons" and that AOP can be made liable to pay 

service tax or otherwise; 

Page No.7 of 15 



Appeal No.: V2/262 to 264/RAJ/2017 

8 

(iii) Whether benefit of threshold exemption limit as per Notification 

No. 6/2005-ST dated 01.03.2005, as amended, is available to each of 

three appellants or otherwise. 

6. Appellant No. 1 to Appellant No. 3 argued that they individually 

and jointly entered into an agreement with HRPL for operating a 

retail outlet for which they received 'conducting fee' individually as 

share of profit based on percentage of sales carried out at the out-let 

and hence 'conducting fee' cannot be treated as rent of the 

immovable property owned by them and hence, conducting fee is not 

liable to service tax. 

6.1 It is fact that Appellant No. 1 to Appellant No. 3 are co-owners 

of immovable property situated at Ground Floor, Himalaya Mall, Unit 

No. 154 and 155, Drive-inn Road, Ahmedabad and the said 

immovable property had been given to HRPL through a conducting 

agreement for exclusive use, possession of areas with ancillary 

utilities of the property and amenities and the said premises used in 

course of or, for furtherance of, business or commerce by HRPL, for 

which HRPL paid mutually decided consideration under name of 

conducting fee to each of three appellants. Para (e) shown at page 

14 of the conducting agreement specifies that  For the purpose 

of Hardcast/e so establishing, conducting and operating a QSR in, at 

and from the Scheduled Premises, Modi a/so agreed to make 

available to Hardcast/e, for the period, at the consideration and on 

the terms and conditions set out hereunder, .... "Thus, the appellants 

agreed to make available the said premises for the said period to 

HRPL for which they received the consideration in form of conducting 

fee. HRPL paid business conducting fee for supply of immovable 

property and amenities by three appellants in favour of HRPL for 

conducting business by HRPL utilising the said immovable properties. 

I find that the HRPL paid monthly payable amount to each of three 

appellants after deducting TDS under Section 194-I of the Income 

Tax Act. Section 194-I of the Income Tax Act specifically stipulates 
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that 'Any person, not being an individual or a Hindu undivided family, 

who is responsible for paying to a resident any income by way of 

rent, shall, at the time of credit of such income to the account of the 

payee or at the time of payment thereof in cash or by the issue of a 

cheque or draft or by any other mode, whichever is earlier, deduct 

income-tax thereon at the rate of—(a) two per cent for the use of 

any machineiy or plant or equipment; and (b) ten per cent for the 

use of any land or building (induding factory building) or land 

appurtenant to a building (induding factory building) or furniture or 

fittings:" Hence, I find that the conducting fee has been treated by 

all including three appellants as "Rent" and "Rental Income" only and 

hence, this consideration attracts service tax also under the taxable 

category of "renting of immovable property service" as defined under 

Section 65(90a) of the Act and contention of the appellants that 

conducting fee is not rent is neither true nor legally sustainable. 

7. The appellants contended that the said property is co-owned by 

them as three persons and not as AOP and hence, even if the 

consideration is treated as rent, rental income is required to be taxed 

separately for each of the co-owner in the proportion of their 

individual ownership and not as AOP and the benefit of threshold 

limit/exemption as per Notification No. 6/2005-ST dated 01.03.2005 

as amended is available to each of them as individual and not as 

AOP. 

7.1 I find that the lower adjudicating authority considered above 

three persons as one legal person treating them as AOP for 

determining service tax liability. I find that the said property was 

purchased by all three persons individually and severally and not as 

"Association of Persons", as is evident from the sale deed and was 

owned jointly by all the three co-owners through out the period of 

SCN. The agreement with HRPL was also entered into by each of 

three appellants in their individual capacity as co-owners of the 

property, all three co-owners obtained separate Service Tax 
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Registration Certificates and all three individually paid service tax 

liability. It is on record that the ownership of the Property was with 

each of three appellants separately and not with AOP and providing 

of taxable service of renting of this immovable Property was also 

done by three appellants in their individual capacity and therefore, I 

hold that service tax liability shall have to be determined by 

considering their individual rental receipts and not 

collective/combined as has been held by the Hon'ble CESTAT in the 

case of Sarojben Khusalchand reported as 2017(4) GSTL 159 (Tn. 

Ahmd.), Deoram Vishrambhai Patel reported as 2015(40) STR 1146 

(Tn. Mumbai) and Anil Saini reported as 2017(51) STR 38 (Tn. 

Chan.) 

7.2 I find that the issue is no more res-integra and the Hon'ble 

CESTAT has decided this issue, in the case of SarQjben Khusalchand 

reported as 2017 (4) G. S. T. L. 159 (Tn. Ahmd.) as under: 

"9. We find force in the contention of the Id. Advocates 

representing the respective appellants inasmuch as 

ssociation of persons' has been considered as a 

separate legal entity under the Income-tax Act for 

assessment and provided separate PAN number different 

from the PAN number possessed by individual co-owners; 

who joined together to form an 'association of persons 

In the present case, the show cause notices were issued 

in many cases to one person among the Joint owners and 

in other cases to all the persons who had jointly owned 

the immovable property provided on rent. Needless to 

mention, the Service Tax Registration of individual 

assessees for collection of Service Tax is PAN based, 

hehce, collection of Service Tax from one of the co-

owners, against his individual Registration for the total 

rent received by all co-owners separately, is neither 

supported by law nor by laid down procedure. Thus, it is 
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difficult to accept the proposition advanced by the 

Revenue that all the co-owners providing the service of 

renting of immovable property be considered as an 

association of persons and the Service Tax on the total 

rent be collected from one of the co-owners. Another 

argument of the Revenue is that since the property is 

in di visible and not earmarked against each of the co-

owners, hence the Service Tax is 1ev/able on the total rent 

received against the said property without apportioning 

against each of the co-owners in proportion to their 

share. We find fallacy in the said argument of the 

Revenue. Conceptually Service Tax is levied on the 

service provided, which is an intangible thing and hence it 

is not necessary to be identified with physical 

demarcation of the immovable property given on rent 

against individual co-owners. Once the value of service 

provided by a service provider is ascertainable Service 

Tax is accordingly charged. This Thbunal in similar facts 

and circumstances in the cases of Deoram Vishrambhai 

Patel, Anil Saint & Others and Luxmi Chaurasia (supra) 

after considering the issues raied, rejected the 

contention of the Revenue and allowed the benefit of 

exemption Notification No. 6/2005-S. T, dt. 1-3-2005 as 

amended to individual co-owners who jointly owned the 

property and provided the service of renting of 

immovable property, and received the rent in proportion 

to the shares in the immovable property." 

(Emphasis supplied) 

7.3 Similarly, Hon'ble CESTAT in the case of Deoram Vishrambhai 

Patel reported as 2015(40) STR 1146 (Tn. Mumbai) has held that 
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"6. We have considered the submissions made by both 

sides and perused the records. The issue that needs to be 

decided in this case is whether the respondent and his 

brothers are to be treated as association of persons or 

other vise and service tax ilabifity on it arises, should be 

confined without the benefit of the Notification No. 

6/2005-S. T 

Z It is undisputed that the property which has been 

rented out by the respondent and his brothers is jointly 

owned property; Service Tax liability arises on such 

renting ofproperty. 

9. It can be seen from the above reproduced findings of 

the first appellate authority, the condusion arrived at is 

very correct, as co-owners of the property cannot be 

considered as liable for a Service Tax jointly or severally 

as Revenue has took identify the service provider and the 

service recipient for imposing service tax liab/ilty, which in 

this case, we find our individual. The condusion arrived at 

by the first appellate authority is correct and he has 

confirmed the demand raised on the respondents by 

extending the benefit of Notification No. 6/2005-S. T We 

do not find any reason to interfere in such a detailed 
order." 

7.4 In view of above legal position, the proposition advanced by 

the department that all the co-owners providing the service of 

renting of immovable property be considered as Association of 

persons (AOP) and Service Tax on total rent be collected from one of 

the co-owners is legally not tenable at all. This is proposed only not 

to allow the benefit of exemption Notification No. 6/2005-S.T. dated 

01.03.2005, as amended to individual co-owners even when they 

jointly owned the property and not AOP and they individually 

provided the service of renting of immovable property and also 

received the rent in proportion to the shares in the immovable 

property. I also find that the Department has failed to produce any 

evidence during this proceedings and also failed to bring out any 

evidence in the SCN and the impugned order that they actually 

formed AOP or they were registered as AOP and any evidence that it 
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was AOP which entered into agreement with HRPL and not by them 

as individual persons as co-owners. 

7.5 In view of above facts of this case, I hold that service tax 

liability shall have to be decided in their individual capacity and 

threshold limit/exemption by virtue of Notification No. 6/2005-ST 

dated 01.03.2005 shall also be available to each of three appellants. I 

also hold that penalty of Rs. 21,02,429/- imposed under Section 78 of 

the Act and Rs. 10,000/- penalty imposed under Section 77(1)(a), 

77(1)(b), 77(1)(c) and Section 77(2) of the Act is not imposable and 

need to be set aside. I further hold that late fee of Rs. 1,80,000/- is 

also not payable by them under Section 70 of the Act read with Rule 

7C of Service Tax Rules, 1994. 

8. The appellants raise the issue cum-tax benefit, on the ground 

that they have not charged service tax to HRPL and hence, the entire 

amount collected should be treated as cum tax value and cum-tax 

benefit should be granted to them. It is an admitted fact that the 

appellants have not collected any amount towards service tax, hence 

consideration is not inclusive of service tax. Since no service tax has 

been collected from the customers, cum tax value benefit can't be 

extended to the appellants as I have no option but to follow the ratio 

of the judgement of the Hon'ble Supreme Court in the case of Amrit 

Agro Industries reported as 2007 (210) E. L. T. 183 (SC), relevant 

para of which is as under: 

'14. In our view, the above judgments in the case of 

Maruti Udyog Ltd. and Srichakra Tyres Ltd. have no 

appilcation in the facts of the present case. In the case of 

Assit. Collector of Central Excise v. Bata India Ltd. 

reported in 1996 (84) E. L. T. 164 this Court held that 

under sect/on 4(4)(d)(ii) of Central Excises and Salt Act, 

1994 the normal wholesale price is the cum-duty price 

which the wholesaler has to pay to the manufacturer-

assessee. The cost of production, estimated profit and 
taxes on manufacture and sale of goods are usually 

induded in the wholesale price. Because the wholesale 

price is usually the cum -duty price, the above section 

Page No. 13of15 



Appeal No.: V2/262 to 264/RAJ/2017 

14 

4(4)(d)(ii) lays down that the "value" will not indude duty 

of excise, sales tax and other taxes, if any, payable on 

the goods. It was further held that ii however, a 

manufacturer indudes in the wholesale price any amount 

by way of tax, even when no such tax is payable, then he 

is really induding something in the price which is not 

payable as duty. He is really increasing the profit element 

in another guise and in such a case there cannot be any 

question of deduction of duty from the wholesale price 

because as a matter of fact, no duty has actually been 

induded in the wholesale price. It was further held that 

the manufacturer has to calculate the value on which the 

duty would be payable and it is on that value and not the 

cum -duty price that the duty of excise is paid. Therefore,  

unless it is shown by the manufacturer that the price of 

the goods indudes exdse duty payable by him, no 

question of exdusion of duty element from the price for 

determination of value under section 4(4) (d)(ii) will 

arise. " 

(Emphasis supplied) 

8.1 The said principal laid down by the Hon'ble Supreme Court has 

to be made applicable to Section 67(2) of the Act for the matters 

pertaining to service tax. Thus, I hold that benefit of cum-tax-value 

cannot be extended to the appellants. 

9. In view of above factual and legal position, I set aside the 

impugned order and allow all three appeals but without benefit of 

cum tax value to any of three appellants. 

 ct1 111ckl 31Lki ct, l 1it  i1 

Q 

9.1. The appeals filed by the appellants are disposed off as above. 

(J-1k [111E) 
1Icd (3rfE) 
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By Regd. Post AD 

To 

Shri Dhirajlal Ravjibhai Rokad, 
Pearl Plaza, Near G. T. Sheth School, 

150 Ft. Ring Road, Rajkot. 

liciici T-!T 1ct, 

tin, 'ft i li5 

\oFl k 'th.31ctk. 

Smt. Parulben Dhirajlal Rokad, 

Pearl Plaza, Near G. T. Sheth School, 

150 Ft. Ring Road, Rajkot 

'rc fti[fi qii- J)iciii qf 
lJ qj, 1\o 

t{ 'lilct)c. 

Shri Chetankumar Dhirajlal Rokad, 
Pearl Plaza, Near G. T. Sheth School, 
150 Ft. Ring Road, Rajkot 

1ci-1-Ik fll1l1 )c ii 

. t. a tITJ, 2,o 

t Fn iictic. 

CoDy for information and necessary action to:  

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 

Ahmedabad for favour of kind information. 
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 

3. The Assistant Commissioner, GST & Central Excise Division-I, Rajkot. 
4. F. No. V2/263/RAJ/2017. 

5. F. No. .V2/264/RAJ/2017. 
-Guard File. 
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