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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

3TtlT 3Tmlt/ 1t't-,i 3Trsrwlr/ a'*q't-d/ ittw 3TTIr, atvTaT ,-lic tiv'wl otw, t10i'*k I ',lIJt.IJR I 1t5Ttl OiI Illd .,til 

r3rJjr:l 

Arising out of above mentioned 010 issued by AdditionallJointlDeputylAssistant Commissioner, Central Excise / Service Tax, 

Rajkot / Jamnagar / Gandhidham 

El I1c1'  & ',i11ciic) air a1 1Tl c1I /Name&Address of the Appellants & Respondent 

1. Global Coke Ltd. Unit - I, Village Khiri, Taluka Jodia,Jamnagar, 

2. Shri Sujit Kumar Bhattacharya, General Manager, Global Coke Ltd., Unit-I 

T 3tr(3tt(tm) at ssifftlr 4l  E5t1lT -4d dll, at j9d 'ttll'4,I  / il.itui 118T 3iatr cto  mT atwr lI 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

*tIJ1I ltc.4,  ,atl'zr .i,".IIc tT ize oiw 3Jtfla11aT ,-oitjE1.i,.ui at t1 3rftr, at5PT iic tri 3r'faterr 1944 atr Rr 35E at 
3iI1T'0 lcci 31111JT 1994 tnTT86 at3 +nIf *ts1Ta1wftl/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of: CEA, 1944 I Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(I) 41us -qii at araa1Upr att mi llei tT, atRT tc.i trr i eiw 31tf1af/tar iotl't atr )* , .t-c cw 
2, 3tR. at. qsT, ar fc-t, t iifl 511lV 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) ii/lrd r1fts 1(a) at edli,' RT 3TtftFfr at 3r5ner sl art ytfttt  +flei srtm,   trtr ri oi' ftt8ar niTzi!1ur 

(f) t 'atl'eer Tsr 11wr, , c5a FrFr, aati tieer 3latTs't 31a1ciei- 3oet, t aT ,,ii snIv I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2fl' Floor, Bhaumali Bhawan, 

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pars- 1(a) above 

(iii) 3rtflpf1xr .-oioiF1wur at ama 3p:ftaf ar q, 1710 or(Pr 4ic. tj,c.4 (3l4)r) ¶ttcie(, 2001, at 1toe 6 at 30T"rsr ¶ts/rftia ¶v 
stat EA-3 w't str 9lst at ,itii wi1v I  at ena at war vw t1 at ans 5tfJ 3,4iO trwar t atiar ,w.iit att 

at3Ttwftwarar:1,0o0/- 

.s, 5,000/-  3reteT 10,000!-  stir ¶ti'tltr siatT trirw T t1r  wtl fl'tftft'r amer err eraT/ITe, eel)d 3.f1c10 
 *t at iiite. l-cti at ansi at lft  at str cair ,ai er rwe ,oir lii ,,it.ir rn%r I 

err 8TJiitsi i tilsit at l.ii 5tT%IT ,t 4,ilir 3rr1'lattsr jj)u j t tpsT (s1ar I irs star 3ntar (:ir 3iiT) at 
1v 31T'6sittT at aipa 500/- qv stir 1I5fIftt tl4' starr 'i.ji 'l.ut I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 I as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Re. 

1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund, is upto 5 Lac., 5 Lac to 50 Lac and 

above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 

sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 00/-. 

(B) 3T4latlsr .-oiiilest at ar5t8T 31flar, fcd 31 t)sRT, 1994 ati RTirr 86(1) at 31irR)ar oti feeoi, 1994, at 11tii 9(1) at dd 

a S.T.-5 at ens i1ats/t at r sir 8 3ar sitar )ti titar at s 314t1a r spft 't, ssiatr elat atiar at  

(i.i  at 'ma ailat aniliSlar fl en1v) 3(IT il at war at war tier 'sI  at t1Tr, i alw  *1 atiir  atr s/far 3/tir etIOl TirT 

5 'tia sir .a.att war, 5 ,.tus sins err 50 .ttoi tu area 31rarr 50 c'tuil ato at 3f)flstr aft aisrar: 1,000/- 94, 5,000/- 

'i 3rareT 10,000/- .aara err lftfrftIr starr tt,-'i atr rr1r  er1i Isi.ftftar ersta err PT11si, .tlel1d 3PatF?let .-oiiFl,i'ui r itatsi at 

1it4 ClcI( at SuiT at 1t11 ft ii'l1l.iw 8Iia at *F c.tlr iI ),wi('d er  ,oiI 1ai u.ir sTr1%v I i.ut1,i t'a<. mm astralsir, 

r sar anesi at .ir ermtv .5fi  314taatm taiI)w'i *t trusT lns I sirstar 31itr (art 3mth) at ¶lv 3Th6si- 4a TIT 

500/- sitar err ¶8let'tatr irea ,ia.ii 'ln Il 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 

quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 

copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Re. 

1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 

Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 

form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be; accompanied by a fee of Rs.500/-. 

(A) 



(I) 

(I) 1  31 lsl3T, 1994 T rgr 86 r 3q-cu1T3( (2) j (2A) r r i41 3141w, dTT 1ieair?l, 1994, (1-IC 9(2) 1T 

9(2A) CIrI BfIf S.T.-7 *1 31T *in 1w rMlC 1lcC 3T4T 3tVZt (314tf), 1w 3rMlc 

,dll '1IIc1 31111 T ii4( +c'iJf t (i  * ,II1 tuilci 11 vlT1) 3t)T 31R1W1T CORl 1I14 3TT(WlT 3T5TT lLlc1, 1w 

-'io tTR/ lni'e.&, #t 31$14rZT 11Sl4''n lt 3iTT 4C1 r M ai  311tr $ '41l 8ft ttiw * 1eiC h4fl l4l I 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (One of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excisel Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) ITh-il tF, lZT ic1lC tlC' i )ii'-t 31tfl4PT ',ii1Thi'i () ti1 3T414f i J1lCr 4 3r4IC tF 31f1Thzr 1944 $ 

nT 35o' 3)w, 3I f ¶ftr 31flt)5l31 1994 $T tRT 83 r 3i1 1lni'*' 3ft elIj 41 , 8T 31r 1 3{rfl415t 

 4 314'1w wc   tI/1)I T 10 M(t1w (10%), 31 31W d j31T1 fnlI~d , Zfl 1lCI, 51 5cl 5l31'31T 

fai)rt , T 3TR1TT f1l 11V, a14 r tflT * 3FlT .H-lI r CI iic'ft 3T111T T rtfr r lV 4 311ft 

i1 .c9I tT 3ST "31W f  w rr 4  n)iw 

(i) tim114r3r1weC1 

(ii)  

(iii) 41I4 Cell 1lJ1IOe)t i )lei 6 3(7MT f Iwel 

-ant mT(I  (Th 2)Mw20143tIft 3 iThwl TaT1wORTtflW 

T5TTT 31 O 3141w 1w rIle  C 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penatty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under CentraljExcise and Service Tax, "Duty Demanded shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

8IRW ae*t 1w rha1ur 3aal: 
(C) Revision apptication to Government of India: 

r 31w11 *1 tl11tTUr ii1li J-CI1c1 3113141 4, 1wf 5rIIC. c'#. 3T1ft1Z1w, 1994 4r R1TI 35EE gs 'l'tciq. ; 31rr MaT 

Tfa, ir   l-illeaor 311i Irt eiii, oao ¶ft31Tsr, eftsfr 31fllf, 1ws lw nazr, +ii 1T#, zl1441-iiOoo1, 

Iiet .CICI vu1vi / 

A revision application lies to the Under Secretary, to the Government of India, RevisIon Application Unit, Ministry of Finance, 

Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 

CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B bid: 

 31111 1  C'lllC t 31131w 4, olfil 'IlIC 'lIcl 1w 1I,*I1  4 81T 5J *1 'lIJIelC 1 4uc t 1'ifl 31r a'iai* 31F 

or 4 'iwie  r ki.j, u 4 si tagur * 31W i)i M*l*ul 1 t1111, fft aawo aT 

f*l 3131ff 3111 4 Jun l4l1frI i J1IJ1I  *1/ 

In case of any toss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 

warehouse to another during thecourse of processing of the goods in a warehouse or in storage whether in a factory or in a 

warehouse 

3113111 1 Ifl f4  sIT a f13t1w 1131 JIICi 1 (Giiva 4 F3T a) 31111 1131 3*f 31$ 1341T lo z (f) r 

 4, ft ei  1ufl  sir 1w 1rs1wr 41 4t i / 

In case of rebate of duty of excie on goods exported to any country or territory outside India of on excisable material used in 

the manufacture of the goods which are exported to any country or territory outside India. 

3c4I 1ic"' 111 111131 Fki (CI 3113111 lIf( 4I ri lT 3T131 1w .iiin 1I5T1w 1qi SPiT i / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

31wnr1w31W(31tI1w)rooIlI Flri 31it1fThT3T (31.2), 1998$r11131r109 clRl114d 41 71$11#1w3 JlIllITh) 1311314 
t14171 )t! S7 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 

the Rules made there under such  order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 

109 of the Finance (No.2) Act, 1998. 

(v) .3'll4d 3111)3111 41 f '3*f5TF WriT ilI EA-8 4, 1w 41 1)114151 ir'1lCd 111141(3141w) 11suiia1), 2001, 1) fThm 9 1)r 311r3)Ti 1li11~  , 

1T 31w1r eui 1) 3 31131 1)11 31111lT 41 olif sitf1T I ia'fd 3111)3111 1)1 41151 3111 31141131 31t1111 3111)1141 f 41  
aiifsii 11151 1)t 1)o41sr 5rlI11 1lnl' 31ff11#ZTST, 1944 41 13111 35-EE 1)1 dfld  )fts1)ftyr 1, e 41 313111141 1)r sIT31r 1)r 141 1131 TR-6 41 srf 

s"lc'IJC 41 o11.1) eii41in / 

The above application shalt be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 

accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

thsitT 3111)3131 41151 (1e$lI8  11n1)ftw nr 41 Maisreft 41 .Ci vrrfv I 

ea  1000 -I wr 3uirti 1,J1l 31111 

The revision appcaIion shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amoun involved is more than Rupees One Lac. 

f?. r 3111)11 * a4  STIr 3111)1(1 aT aellnr 1)41 siw 3111)11 1)  n1  air isi1n31, .sakn 1)sr 4 )ai .ni.ii sIu14l 11aT ft 
v3ft41fliairi*1?a,,e) 4er1)r1  sTt14s43iH4fzra Ur1w114131131ZTri1)STCq1w1413111)SPT1n oiii1)l / 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 

not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 

may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

(F) 18131 .-aI1lni 111141 3t*flqST, 1975, 1)r 313141ft-1 1)r 3rvr311t 31w1r ira nsimw 3111)11 41 r)18 rit lfts1)ftls 6.50  451 
 ir'ar 1I*c irnr ilet vl1fvl / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 

of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee AcI,1975, as amended. 

(F) lftJ-lI 1111511, 1)554151 3r4151 115W 1W aias 31414151 314531 111°t (wIJI ¶Thl) ¶ThIJllnlc18, 1982 4 18fr '1w 3131511 5a118ia mnH 1w 
i1euf  'I,l cl!s  1I5Jl'1 31)31 381 1-51131 31145181111 I,Jll olicll (11 / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

(G) i1i8r 1w 314111 ~' "l' *Ia181C 'eiaw, )1)ayr 31131 CThlrIC 511453131(1 1)r fiv, 3141 1wais15sr 'e*ilc 
www.cbec.gov.in  1w 81w (1 I 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  

(vi) 

(D) 
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:: ORDER IN APPEAL::  

The below mentioned two appeals have been filed by the Appellants 

(herein after referred to as "Appellant No.1 Et Appellant No.2) as detailed 

in the Table against Order-in-Original No. 137/ADC/PV/2016-17 dated 

20.03.2017 (hereinafter referred to as 'the impugned order') passed by the 

Additional Commissioner of Central Excise Et Service Tax, Rajkot 

(hereinafter referred to as 'the lower adjudicating authority'):- 

Sr. 

No. 

Appeal No. Appellant No. Name of the Appellant 

1 V2/259/RAJ/2017 Appellant No.1 MIs. Global Coke Ltd., Unit-I, Village: Khiri, 

Tatuka: Jodiya, Dist. Jamnagar. 

2 V2/354/RAJ/2017 Appellant No.2 Shri Sujit Kumar Bhattacharya, General 

Manager (Marketing) of MIs. Global Coke 

Ltd., Unit-I, Village: Khiri, Taluka: Jodiya, 

Dist. Jamnagar. 

2. The officers of Central Excise, Rajkot Commissionerate conducted 

search at the premises of Appellant No. 1 and recovered several 

incriminating documents, substantiating duty evasion by Appellant No. 1 

from the office premises, weighbridge and security cabin of Appellant No. 

1 as well as office chamber of Appellant No. 2. Printouts were taken from 

the weighbridge machine and documents relating to dispatch and sales 

order revealed that Appellant No. 2 with the help of other office staff used 

to maintain data of illicit removal of excisable goods in a computer folder 

named 'daily workinggg' and MS Excel files viz. DEEPAK a Himmat 

deepakl3l4, Good Luck - NEW, himmat lat, HL Coal, Hi, SMS Tradelink 

stored in the computer available in factory and used by Shri Abhishek 

Mishra, Accountant of Appellant No. 1. 

2.1 On completion of investigation, Show Cause Notice No. V.27/AR- 

JMR/ADC(BKS)/209-2015-16 dated 31.03.2016 was issued proposing to (I) 

confiscation 3085.510 MT of Metallurgical Coke valued at Rs. 5,00,82,930/-

under Rule 25 of the Central Excise Rules, 2002 (hereinafter referred to as 

'the Rules') and imposition of fine in lieu of confiscation, (ii) demand of 

recovery of Central Excise duty of Rs.48,93,070/- under proviso to Section 

11 A(4) of the Central Excise Act, 1944 (hereinafter referred to as "the Act") 

alongwith interest under Section 11AA of the Act, (iii) imposition of.penalty 

on Appellant No. 1 under Section 11AC of the Act read with Rule 25 of the 

Rules (iv) Appropriation of Rs. 10,00,000/- paid by Appellant No. 1 against 

Page 3 of 30 
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Central Excise duty demanded (v) imposition of penalty on Appellant No. 2 

under Rule 26 of the Rules 

2.2 The said Show Cause Notice was adjudicated by the lower 

adjudicating authority vide the impugned order wherein he ordered to (I) 

confiscate 3085.510 MT of Metallurgical Coke valued at Rs. 5,00,82,930/-

under Rule 25 of the Rules and imposed fine of Rs. 50,00,000/-in lieu of 

confiscation upon Appellant No. 1 (ii) confirmed demand of Central Excise 

duty of Rs. 48,93,070/- under Section 11A(4) of the Act alongwith interest 

and also appropriated Rs. 10,00,000/- paid by Appellant No. 1 (iii) impose 

penalty of Rs. 48,93,070/- under Section 11AC of the Act upon Appellant 

No. 1 and (iv) imposed penalty of Rs. 5,00,000/- under Rule 26 of the Rules 

upon Appellant No. 2. 

3. Being aggrieved with the impugned order, the Appellant No.1 and 2 

have preferred the appeals on various grounds as detailed below: 

Appellant No: 1:  

(i) The lower adjudicating authority erred in imposing redemption fine 

by holding that 3085.510 MT of LAM Coke are liable to be confiscated but 

since the said goods having already been removed from the factory, are not 

physically available; that they had not removed LAM Coke without payment 

of duty; that the lower adjudicating authority mis-interpreted the 

provisions of Rule 25(1) of the Rules and wrongly held that Appellant had 

mis-placed reliance upon CBEC Circular No. 5/89-C.E. dated 19.01.1989; 

that no tangible, direct or corroborative evidence, such as challan or 

invoice or transportation document or sale proceed or shortage or excess 

quantity of finished goods in inventory etc. has been brought on record; 

that clandestine removal has been confirmed by reckoning the computer 

printouts, gate register and statement of factory employee; that the lower 

adjudicating authority shifted the burden to disprove the allegation of 

clandestine removal to the Appellant; that they rely on Maruthi Tex Print a 

Processors P. Ltd. - 2012 (281) ELT 509, Nutan Polymer Ltd - A116-117, Vol. 

240, E.L.T. (Part-4), Shreeji Aluminium Pvt. Ltd. - 2012 (282) ELT 234 (Tn.-

Ahmd.), Lord's Chemicals Ltd. - 2010 (258) ELT 48 (Cal.), K. V. Textile Pvt. 

Ltd. - 2009 (240) ELT 397 (Tn. -Chennai); that no investigation at the end of 

buyers and transporters has been pursued despite of the names have been 
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shown in Annexure-Bi to Show Cause Notice; that they had demonstrated 

document-wise entry-wise details as to how the documents and the entries 

of the Annexure to Show Cause Notice were faulty and incorrect; that they 

had pointed out that out of 173 entries of Annexure-Bi, 11 entries relate to 

clearances of goods from the sister unit at Sindhudurg under Central Excise 

invoices and 2 entries have been wrongly repeated; that findings recorded 

by the lower adjudicating authority are conflicting against each other and 

hence invalid; ; that no a single copy of duplicate invoice purported to 

have been prepared in excel format and not any other type of duplicate 

invoice has been found or brought on record by the department; that they 

demonstrated by documentary evidences that the serial number of the 

purported duplicate bills are absurd as the said numbers of purported 

duplicate bills are Largely higher than the last number of actual invoice 

issued during the material period and in other cases, considerably ahead of 

the date mentioned in the actual invoice. 

(ii) It was submitted that the consignments figuring at Sr. No. 162-164, 

166 and 167 of Annexure-Bi, they had claimed by submitting documents 

like copies of invoices and ARE-is that the name of buyer as "TARIQ' in said 

annexure represents M/s. Tariq Trading Corporation, Pakistan to whom the 

goods have been exported; that the print outs relied upon in the Show 

Cause Notice do not qualify as evidences in terms of Section 36B of the Act; 

that the lower adjudicating authority wrongly found the statement of 

Appellant No. 2 as a valid evidence of clandestine removal, despite 

submission with documentary evidences that Appellant No. 2 has deposed 

so when he is in a mind to leave the company with discontent and also that 

it is quite unnatural that a person of a company, would request the 

Department not to carry out any further investigation and would 

prematurely accept the allegation while the investigation is going on; that 

as the Appellant in the Show Cause Notice has been wrongly called upon to 

show cause to the same authority who has supervised investigation of the 

case, the Show Cause Notice is not maintainable in Law. 

(iii) The Appellant No. 1 elaborately described the deficient/faulty! 

erroneous! repeated particulars of Annexure-"BI" which were submitted at 

the time of reply to Show Cause Notice also and already mentioned in the 

impugned order, therefore, the same are not detailed here for sake of 
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brevity. 

(iv) They further submitted that in the Show Cause Notice, 5 

(five) seized documents have been made basis of the allegation of 

clandestine removal of 3085.5 10 M.T. of Metallurgical Coke 

clandestinely from the factory are: 

(i) Print-outs of "daily workinggg" folder - SI. No.1 of Panchanama, 

(ii) Register of in-out movement of trucks - SI. No.24 of Panchanama, 

(iii) Print-outs of Weigh Bridge Machines - SI. No. 33 of Panchanama, 

(iv) Register of Despatch - SI. No. 39 of Panchanama, 

(v) Daily Despatch Register -SI.No.342 of Panchanama 

(v) The daily workinggg" folder is alleged to have been maintained 

on daily basis by Shri Abhishek Mishra, Accountant of Appellant No. 1 for 

separately recording of the clearances of Metallurgical Cokes from the 

factory under "fake! duplicate invoices and such serial numbers were 

repeated by preparing same numbered invoices', but out of 173 

consignments of Metallurgical Coke alleged to have been cleared under 

fake/duplicate invoices during the material period, the said "daily 

workinggg" folder shows only purported dispatches of 4 (four) 

consignments at Serial Nos. 17, 18, 19 and 29, dated 15-11-2013, 16-

11-2013, 17-11-2013 and 21-11-2013 of Annexure-"B1" to the Notice. 

(vi) Appellant No. 1 further stated that the register of in-out 

movement of trucks does not qualify as an evidence for clandestine 

removal on the basis of the reasons that the said Register has been 

maintained by the Security Guards who was not regular and / or casual 

workers of Appellant No. 1. but they were workers of an independent 

Security Service Provider, namely DURGESH SECURITY SERVICES, engaged 

by the company, who engaged his men shift-wise but the statement of only 

Shri Sarvesh Ramchandra, Security Guard, was by the Department and he 

had not stated that the said register was maintained at the direction of 

Appellant No. 1; the entries of the said register denote movement of 

Pet Coke, Coking Coal and other materials, and by the reason of sizes it 

was taken that those sizes represent Metallurgical Coke, it was an assumption 

since marketability of other materials like Pet Coke and/or Coking 
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Coal belonging to the same product group requires mentioning of 

size-specifications; that Shri Sarvesh Ramchandra in his said statement, 

dated 04-02-2014 stated that he had made entries in column "Material" of 

Register, which "were of size and quantity of the finished goods 

dispatched, which were written on the basis of dispatch slips', but no 

dispatch slip were found by the officers during the search nor has been 

retied upon in Show Cause Notice; that the said Register stated to have 

been maintained on daily basis and consignment-wise, but out of 173 

consignments of Metallurgical Coke alleged, only clearances of 52 

consignments were recorded, and that too, without the name of 

Metallurgical Coke in the said Register: 

(vii) Shri Binod Kumar Tiwari, Weigh Bridge Operator cum clerk in his 

statement dated 04-02-2014 has stated that Print-Out of Weigh Bridge 

Machines, stored in Computer contains 'the data of coke (finished goods) 

manufactured and dispatched by the company of different sizes; but, out 

of 173 consignments of Metallurgical Coke alleged to have been removed 

clandestinely, only clearances of 113 consignments are mentioned in the 

said Print-Out of Weigh Bridge Machines and that too, without the name of 

Metallurgical Coke; that the "Register of dispatched goods" seized from 

Weigh Bridge Room in the factory of Appellant No. 1, is the print-out from 

computer. Shri Binod Kumar Tiwari, Weigh Bridge Operator cum clerk has 

stated in his said statement dated 04-02-2014 that the dispatches of the 

finished goods made during the material period were detailed in the 

Dispatch Register, but out of 173 consignments of Metallurgical Coke 

alleged to have been removed clandestinely, clearances of 9 consignments 

only are mentioned in the said Print-Out and that too, without the name 

of Metallurgical Coke. 

(viii) The 'Daily Dispatch Register" seized from the office of 

Appellant No. 1, is also a print-out of computer, but out of 173 

consignments of Metallurgical Coke removed clandestinely, only 48 

consignments are mentioned in the said Print-Out of "Register of 

dispatched goods", and that too, without the name of Metallurgical Coke. 

(ix) As mentioned above five documents are not the records of 

actual dispatches. The particulars of documents indicate that those are 
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not correct and complete records for the purpose those are stated to have 

been maintained, otherwise, each of the said documents would have 

reflected alt dispatches of clandestine removal since all the records 

were maintained regularly. There are several instances that dispatches 

of a particular date included in one such record but those are not 

included in other records. If the said records were correct and complete 

in all respects, the 77 nos. of such dispatches that have been shown in 

Print-outs of Weigh Bridge Machines would have also been simultaneously 

included in the print-outs of "Daily Workinginggg" Folder, Register of In-Out 

Movement of Trucks, Register of Dispatches and Daily Dispatch register, but 

that has not been there. The same thing repeats in Daily Dispatch Register 

wherein 42 nos. of such clandestine dispatches are included but those are 

not included in other documents. Similarly, 35 nos. of such dispatches are 

shown as included in Print-outs of Weigh Bridge Machines and 

Register of In-Out Movements of Trucks but those are not included in 

other documents. Again, 8 dispatches have been shown in Register of In-

Out Movement of Trucks and Register of Dispatches but those are not 

included in other documents. 

(x) The Appellant No. 1 stated that it would be an absurd proposition 

to treat the said documents as legally valid evidences of clandestine removal 

under duplicate/fake invoices and they referred the Section 36B(1)(c) 

read with section 36B(2) of the Central Excise Act, 1944; that the 

.condition of clause (a) is not satisfied and they rely on case of M/s Copier 

Force India Ltd. v. CCE, Chennai, reported in 2008 (231) E.L.T. 224 

(T). 

(xi) As regards statement dated 04-02-2014 of Shri Abhishek Mishra, 

Appellant No. I stated that he was not an "Accountant" but he was 

transferred from Dodamarg Unit (Maharashtra) to Jamnagar Unit to work 

there without being designated to any post. The accounts of the 

company were maintained in the H.O. of Company at Kolkata. Therefore, 

to project him as an Accountant, i.e. a responsible person next in-charge 

below Shri S.K. Bhattacharya and Ms. Jyoti Kataria is completely a 

wrong contemplation. The comparison between monthly remuneration of 

Shri Abhishek Mishra, Shri S.K. Bhattacharya and Ms. Jyoti Kataria would 

demonstrate difference in area of work. It has been alleged in SCN that he 
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had maintained "Daily Workinggg" Folder on Computer to store 

clandestine clearances made by fake invoices in "Excell" and 

undervalued clearances on day-to-day basis during material period but it 

would be found that out of 173 such dispatches, only particulars of 4 

(four) alleged clandestine dispatches under duplicate/fake invoices are 

there in the said Folder. 

(xii) Statement, dated 04-02-2014 of Shri Binod Kumar Tiwari should 

not be treated as a valid evidence, because:- 

(i) he was a Weigh Bridge Operator cum clerk and not a responsible 

person of Appellant No. 1; 

(ii) the Dispatch Register resumed under Panchama contains 

particulars of only 9 (nine) alleged dispatches of Metallurgical Coke 

under fake invoices and thereby by any imagination, only those 9 

(nine) dispatches can be considered as removal under duplicate/ 

fake invoices. 

(xiii) Statement dated 04-02-2014 of Shri Sarvesh Ramchandra should 

not be treated as valid evidence, because he has been wrongly shown as 

Security Guard of Appellant No. I whereas, he was Security Personnel 

of Security Service Provider, namely, Durgesh Security Services, and he was 

not under supervision and control of Appellant No: 1; that he stated that 

'entries made under the column "Material" are of size and quantity of thE! 

finished goods dispatched, which were written on the basis of dispatch 

slips", but neither he himself nor the department has produced such 

dispatch slips; further the register of in-out movements of trucks contain only 

44 dispatches under fake invoices, out of alleged 173 dispatches. 

(xiv) Statement of Appellant No. 2 in his capacity of General 

Manager (Marketing), was recorded on 10-03-2014, 07-12-2015 and on 

29-02-2016 wherein he admitted clandestine removal only in his last 

statement dated 29.09.2016 and requested the Department "to complete 

investigation on the basis of material available with the Department 

without calling their buyers and customers". This deposition was made by 

him without any query by enquiry officer, which is completely 

extraordinary, creating suspicion on such act of Appellant No. 2. The 

Department has also not conducted verification at the end of the buyers 
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and had ultimately taken recourse to the above statement. Appellant No. 

2 had resigned from Appellant No. 1 but after few months he rejoined the 

company. On 29-01-2016, he again submitted his Resignation Letter by e-

mail with request to release him from the service, which was accepted by 

the Management, and he was requested vide letter dated 05.05.2016 to 

recover the sizable dues from the parties by working from his home on 

payment of monthly success fees and thereafter, Appellant No. 2 has 

finally left the Company. They submitted that Appellant No. 2 was not a 

regular employee of the Company at the time of the deposition made by 

him in statement dated 29-02-2016. Appellant No. 1 relied upon the 

following cases; 

(i) Shat Menthol India Ltd. reported as 2012 (281) E.L.T. 571 (Tr-Del). 

(ii) Maruthi Tex Print & Processors P. Ltd. reported as 2012 (281) 

E.L.T. 509 (Mad.). 

(iii) Nutech Polymer Ltd. reported as A116-1 17, Vol. 240, E.L.T. (Part-4). 

(iv) Shreeji Aluminum Pvt. Ltd. reported as 2012 (282) E.L.T. 234 (Tn-

Ahmd.). 

(v) Lord's Chemicals Ltd. reported as 2010 (258) E.L.T. 48 (Cal.). 

- (vi) K.V. Textiles Pvt. Ltd. V. C.C.E., Madurai, reported in 2009 

(240) E.L.T. 397(Tni-Chennai). 

(xv) As regards confiscation of 3085.510 MT Metallurgical Coke, 

Appellant No. 1 stated that the said coke has not been seized by 

department at any point of investigation. Nothing has been done by them 

which made the goods liable to confiscation but abruptly confiscation of 

the goods has been proposed. The allegation of clandestine removal of 

3085.510 MT Metallurgical Coke without payment of duty is not 

maintainable. Further, seizure of goods that also on removal, without 

payment of central excise duty, is a pre-condition for confiscation of the 

goods as described under Rule 24 of the Central Excise RuLes, 2002; that 

they also refer the CBE&C Circular No. 5/89-C.E., dated 19-01-1989 

regarding seizure and confiscation of the goods. 

(xvi) The second part of the demand is that an amount of 

Rs.82,11,625/- has been undervalued in respect of 1050.640 Metric Tons 

of Metallurgical Coke cleared to different buyers during the period from 

05.09.2013 to 28.01 .2014 under Central Excise invoices. The sole basis of 
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the alt allegations is that the code numbers mentioned in the invoices 

denote higher PMT. value than the value declared on the invoices. Shri 

Abhishek Mishra in his statement dated 04.02.2014 explained the coding 

system i.e. 'O-01' to "0-07" denoting the size of Metallurgical Coke 

i.e.'10x25", 20-30", 25x-40", "25x50", 30x60", "40x90" and "Lumpy" and the 

rate PM as per the code was created under suffix "Tally" in 'Daily 

Workinggg" folder in the computer, and the codes have been adopted in 

the Central Excise invoices. The lowest price of the metallurgical coke 

was Rs. 7,000/- PMT for clearances of "Coal dust" and the highest price 

was Rs. 20,000/- PMT for clearance of "Lumpy" or +100 size and that 'the 

prices are higher for bigger size of coke and that the clearances of 

finished goods lower than the above price was undervaluation; that the 

Show Cause Notice in Annexure B2 proposes demand of Central Excise 

duty on the basis of the rates as per codes declared in invoices, which is 

incorrect on the following grounds: 

(i) computer printout cannot be considered as an evidence in terms of 

Section 36B(2) of the Central Excise Act, 1944 nor the statement of 

Shri Abhishek Mishra can be treated as a valid evidence because 

he has never any role in price negotiations with the buyers; 

(ii) the computer print outs cannot substitute price list, which the 

company has never maintained; 

(iii) no standard fixed sale price of Metallurgical coke can be applied 

for marketability because of frequent price changes of imported 

coking coal, variation in quality, not fully free from other sizes, 

moisture and varied percentage of other chemical contents in coke 

and sudden increase or fall of market demand, etc. 

(xvii) The Appellant No. 1 while referring to provisions of Section 4(1) 

of Central Excise Act, 1944 stated that not a single document showing any 

extra-realization or flow-back either in cash or kind or any consideration 

having money value has been brought in record and mentioned in the 

Show Cause Notice. Therefore, the value for the purpose of payment of 

duty on the impugned Metallurgical Coke shall be the transaction value 

in terms of section 4(1)(a) of the Central Excise Act, 1944. In absence of 

evidences of extra-realization over and above the value declared in 

invoices, from the buyers or any evidence of flow-back of money from the 

buyers, the allegation of undervaluation is not maintainable. They relied 
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upon the following cases: 

(I) N.P. Khalid reported as 2011(264) E.L.T. 408 (Tr-Bang). 

(ii) Euro Decor Pvt. Ltd. - CESTAT Order No. A/10887- 

10904/WZB/AHD/ 2014. 

(xvii) The third part of the demand of duty is on the basis of 

Annexure-"B3" to the Show Cause Notice, which shows that 1242.870 

M.T. Metallurgical Coke valued at Rs.2,08,81,335.00 had been cleared 

from the factory without payment of Central Excise duty during the 

period 25-11-2013 to 01-02-2014; that the Bill numbers in Col. 2 of said 

Annexure-'B3" bear consecutive running serial Nos. from "R/01" to "R/72' 

and those invoices were raised for trading sale (re-sate) of Metallurgical 

Coke. The allegation of clearances of the above Metallurgical Coke 

without payment of duty is not maintainable. 

Appellant No: 2  

(i) Appellant No. 2 submitted that the Show Cause Notice was issued on 

31 .03.2016 when he resigned from Appellant No. 1 and had not received 

the Show Cause Notice and hence could not file reply and thus the 

impugned order has been issued without following principles of natural 

justice and he relied upon the following decisions: 

(a) Kanji Shavji Parekh (CAP) P. Ltd. reported as 2010 (262) ELT 83 

(Cat.) 

(b) Winston Tan reported as 2009 (245) ELT 97 (Kar.) 

(c) Hinduja Foundries Ltd reported as 2009 (235) ELT 678 (Tn. Bang.) 

(d) Uma Nath Pandey reported as 2009 (237) ELT 241 

(e) Andhra Agencies reported as 2008-TIOL-228-SC-CT 

(f) Measurement Controls India Ltd reported as 2008-TIOL-1538- 

CESTAT-MAD 

(ii) Appellant No. 2 further submitted that the statements made by him on 

04.02.2014, 10.03.2014, 07.12.2015 and 29.02.2016 were not made in the 

right state of mind, succumbing to the mental pressure and confusion of 

the proceedings and hence he sought relief; that allegations of clandestine 

removal has been refuted by Appellant No. I and filed appeal before 

Commissioner (Appeals)-III, Rajkot; that no proposal of imposing penalty 

under Rule 26 of the Rules on director of Appellant No. 1 but on him who 

was an employee of Appellant No. 1; that even if such clandestine removal 
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were taken place, he did not stand to be a beneficiary from the same as he 

was mere employee of Appellant No. 1 and rely on the following decisions: 

(a) Anghinghu Nice Tobaco (Firm) - 2013 (298) ELT 570 (Tn. Chennai) 

(b) Bhavani Smelters Pvt. Ltd. - 2009 (236) ELT 467 (Tri.-Ahmd.) 

(C) Neptune Spin Fab Pvt. Ltd. - 2009 (241) ELT 467 (Tri.-Ahmd.) 

(d) Chandresh C. Shah - 2014-48-taxmann.com-236 (Gujarat) 

(e) Globe Rexine Pvt. Ltd. - 2006 (4) STR 340 (Tn. -Chennai) 

(f) Nexo Products India - 2015-TIOL-1289-HC-PaH-CX 

(g) Rakesh Singhal - 2007 (208) ELT 432 (Tni.-DeL) 

(h) Shrikant Processors (P) Ltd - 2006 (203) ELT 98 (Tri.-DeL) 

(i) India Medtronics Pvt. Ltd. - 2006 (199) ELT 347 (Tri.-Mumbai) 

4. Personal hearing was granted to Appellant No. 1 on 19.01.2018, 

05.02.2018, 26.02.2018 and 14.03.2018 but they failed to appear on any 

date. Appellant No. 1 vide letter dated 20.02.2018 (received on 

26.02.2018) requested to keep the hearing/case pending, for reason that 

they have filed the application before Hon'ble National Company Law 

Tribunal, Kolkata for initiation of Corporate Insolvency Resolution Process 

which is yet to be heard by the Hon'ble Tribunal. 

4.1 Personal hearing in case of Appellant No. 2 was held. Shri Sujit 

Kumar Bhattacharya appeared and reiterated his grounds of appeal; 

submitted that he had not done any abatement of duty evasion by the 

company but had to give statements during investigation by the officers 

due to excessive pressure of their company; that he is innocent and was 

not knowing Central Excise law; that he is working in a company ® 30-35 

thousand per month to maintain his family; that he is in no way position to 

pay any penalty. 

FINDINGS:  

5. Since four opportunities of personal hearing have already been 

granted to Appellant No. 1, who did not attend the same and in February, 

2018 requested to keep it pending by citing vague and cryptic reasons. This 

case can't be kept pending indefinitely. I am left with no option but to 

proceed to decide the appeals on the basis of documents available with the 

appeal. 

5.1 I have carefully gone through the facts of the case, the impugned 
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order, the Appeal Memorandum of the Appellants and oral submission of 

Appellant No. 2. The issues to be decided are: 

(i) whether 3085.510 MT of 'Metallurgical Coke' valued at Rs. 5,00,82,930/-

removed clandestinely by Appellant No. I without excisable invoices and 

without payment of Central Excise duty, are liable to confiscation? 

(ii) If yes, whether Appellant No. 1 is liable to pay redemption fine of Rs. 

50,00,000/- in lieu of confiscation or not. 

(iii) whether Appellant No. 1 is liable to pay Central Excise duty of Rs. 

48,93,070/- alongwith interest 

'(iv) whether equal mandatory penalty is imposable on Appellant No. 1 

under Section IlAC of the Act. 

(v) whether penalty imposed on Appellant No. 2 is correct. 

6. It is on record that Appellant No. 1 had never disputed the facts of 

clandestine removal made by them. The only agitation by them is regarding 

some entries reflected in Annexures to Show Cause Notice which they had 

contested by submitting copy of some invoices issued by their Maharashtra 

Unit, It is pertinent to note that Appellant No. I had not contested their 

entries by producing evidences available in their Jamnagar unit but have 

tried to prove that the said entries were pertaining to their Maharashtra 

Unit which is far from truth as this is not the case that investigation was 

carried out at their Kolkata unit where records of all the branch units were 

available and it has been messed up at the time of search. Therefore, it 

-can easily inferred that they have not opposed clandestine removal made 

by them but had pointed out some discrepancies in the entries of 

Annexures that too with documents of Maharashtra Unit which is not 

permissible. 

6.1 I find that Appellant No. 1 has submitted repeated submissions, as 

also mentioned at Para 18.1 of the impugned order, by mentioning the 

entry-wise and invoice-wise details to negate the charge of clandestine 

removal made by them. I find that lower adjudicating authority in the 

impugned order as mentioned at para 23 to 26 has categorically discussed 

the matter and recorded his findings. The same thing has been repeated in 

their Appeal and written submission also. The Appellant has produced 

invoices of their other unit located in Maharashtra and claimed that 

whatever entries mentioned in Annexure to Show Cause Notice, were not 
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pertaining to them. Instead of submitting their specific reply to each and 

every entry available in Annexure to Show Cause Notice which was 

prepared based on records resumed under Panchnama, Appellant No. 1 has 

try to clarify their case based on vehicle number and other various 

arguments. Therefore, I am of the considered view that arguments 

advanced by Appellant No. I are of no help to them and devoid of any 

merits. 

6.2 The Department has categorically proved clandestine removal based 

on computer data recovered during the search operation with that of found 

from the computer installed at weighbridge of Appellant No. 1, its print out 

and in-out registered maintained by Appellant No. 1 at their security cabin 

wherein entries had been made by the security guard on shift duty at the 

material time. Shri Abhishek Mishra in his statement dated 04.02.2014 

deposed that the printouts of "Daily Workinggg" reflect the clandestine 

clearances and undervalued clearances of Appellant No. 1 and hence kept 

separately; that data had been entered by him as per direction of 

Appellant No. 1; that Page No. 35 of file at Sr. No. 1 of Annexure-A to 

Panchnama dated 04.02.2014 indicate the words suffixes like "Excel" and 

"Tally" against the entries; that suffix "Excel" was used for invoices 

prepared in Excel format, which were fake/duplicate invoices and such 

serial numbers were repeated by preparing same numbered invoices, which 

shows the details of different party, quantity and value and those 

transactions were illicit one and not accounted for in the Books of Account 

of Appellant No. 1; that suffix "Tally" was used for legitimate clearances 

made on payment of Central Excise duty; he aLso stated the coding system 

adopted for such clearance of different size of finished goods during his 

statement. To negate the material evidences confirming clandestine 

removal, Appellant No. 1 argued that Shri Abhishek Mishra, is not an 

accountant and not appointed by Appellant No. 1 but he was transferred 

from Dodamarg Unit (Maharashtra) to Jamnagar Unit to work there without 

being designated to any post; that the accounts of the company were 

maintained in the H.O. of Company at Kolkata; that therefore, to project 

him as an Accountant, i.e. a responsible person below Shri S.K. 

Bhattacharya and Ms. Jyoti Kataria is completely wrong contemplation; 

that the comparison between monthly remuneration of Shri Abhishek 

Mishra, Shri S.K. Bhattacharya and Ms. Jyoti Kataria would demonstrate 
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difference in area of work. The above arguments look foolish in nature and 

do not carry much importance as it was not stated so during investigation 

and during statements after search carried out by the Department. Hence, 

their argument is nothing but an after though in attempt to save 

themselves from payment of Central Excise duty and wriggle out of this 

case of wrong doings. 

6.3 Appellant No. 1 further submitted that statement, dated 04-02-2014 

of Shri Binod Kumar Tiwari should not be treated as a valid evidence, 

because: - 

(i) he was a Weigh Bridge Operator cum clerk and not a responsible 

person of Appellant No. 1; 

(ii) the Dispatch Register resumed under Panchnama contains 

particulars of only 9 (nine) alleged dispatches of Metallurgical Coke 

under fake invoices and thereby by only those 9 (nine) dispatches 

can be considered as removal under duplicate! fake invoices. 

Above contention made by Appellant No.1 shows the double standard 

adopted by them while defending their case. How a person appointed by 

them for carrying out specific work entrusted to him can be held as not a 

responsible person? Rather he has to be considered as responsible person 

for the work allotted to him. It is not the case that Shri Binod Kumar Tiwari 

was not on pay-roll of Appellant No. 1 Further, it is proved beyond doubt 

that Appellant No. 1 was indulging in clandestine removal of goods as they 

accepted that since Dispatch Register resumed under Panchnama contains 

particulars of 9 (nine) alleged dispatches of Metallurgical Coke under fake 

invoices and thereby by only those 9 (nine) dispatches can be considered as 

removal under duplicate! fake invoices. This is nothing but confession on 

their part that the entries found from the computer installed at 

weighbridge were for clandestine removal. It is established that Appellant 

No. 1 cleared the goods illicitly without Central Excise invoices and without 

payment of Central Excise duty. 

6.4 Appellant No. 1 further contested that statement dated 04-02-2014 

of Shri Sarvesh Ramchandra should not be treated as valid evidence as he 

was wrongly shown as Security Guard of Appellant No. 1 whereas, he was 

Security Personnel of Security Service Provider namely Durgesh Security 
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Services, and he was not under supervision and control of Appellant No: 1; 

that he stated that "entries made under the column "Material" are of size 

and quantity of the finished goods dispatched, which were written on the 

basis of dispatch slips", but neither he himself nor the department has 

produced such dispatch slips; further the register of in-out movements of 

trucks contain only 44 dispatches under fake invoices, out of alLeged 173 

dispatches. I find such arguments as made by Appellant No. 1 strange and 

without backed by facts. It makes no difference whether the Security 

Guard on payroll of Appellant No. 1 or was appointed by Security Service 

Provider by other agency. The said agency was engaged by Appellant No. 1 

their nature of duty, payment to security agency based on persons 

deployed by security agency etc. Though the security guards were provided 

by security agency, the work to be carried out by security guards was 

defined by Appellant No. 1 only. Therefore, whatsoever entries were made 

by Sarvesh Ramchandra have to be considered as per direction of Appellant 

No. 1 only. It is not the case that the register of in-out movements of 

trucks was belonging to security agency and not to Appellant No. 1. In fact, 

in-out movement register was the property of Appellant No. 1 only. 

Appellant No. 1 further argued that the register of in-out movements of 

trucks contain only 44 dispatches under fake invoices, out of alleged 173 

dispatches. This again concretes the illicit removal of excisable goods 

without invoice and without payment of Central Excise duty. Appellant No. 

1, has accepted 44 dispatches under fake invoices made by them. 

Appellant No. 1 did not produce any cogent evidences for these 139 

entries, and hence, it is established that Appellant No. 1 cleared the goods 

illicitly without Central Excise invoices and without payment of Central 

Excise duty. 

6.5 Appellant No. 1 also submitted that Statement of appellant No. 2 in 

the capacity of General Manager (Marketing), was recorded on 10-03-2014, 

07-12-2015 and on 29-02-2016; that he has admitted clandestine removal 

only in his last statement dated 29.09.2016 and requested the Department 

"to complete investigation on the basis of material available with 

Department without calling their buyers and customers"; that this 

deposition was made by him without any query by enquiry officer, which is 

extraordinary, creating suspicion on such act of Appellant No. 2; that 

Appellant No. 2 had resigned from Appellant No. 1 but after few months he 
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rejoined the company; that on 29-01-2016, he again submitted his 

Resignation Letter by e-mail with request to release him from the service, 

which was accepted by the Management, and he was requested vide letter 

dated 05.05.2016 to recover the sizable dues from the parties by working 

from his home on payment of monthly success fees and thereafter, 

Appellant No. 2 has finally left the Company; that they submitted that 

Appellant No. 2 was not a regular employee of the Company at the time of 

the deposition made by him in statement dated 29-02-2016. It is on record 

that Appellant No. 2 has given his statements in the capacity of General 

Manager (Marketing) as well as authorized representative of Appellant No. 

1. He has produced Letter dated 05.12.2015 appointing as authorized 

representati"e by Appellant No. 1. During the statement dated 29.02.2016, 

Appellant No. 2 has not disclosed the matter of his resignation to the 

Pepartment and presented himself as General Manager (Marketing) and 

Authorised Representative. It is also proved that at the time of receipt of 

intimation/summon to present before Central Excise officers for recording 

statement, either Appellant No. 2 has not informed Appellant No. 1 or 

prefer to hide the latest development of resignation of Appellant No.2 with 

an intent to create ambiguity for a point of argument while presenting 

their case afterwards. To nullify the effect of appointment of Appellant 

No. 2 as authorized representative by Appellant No. 1, Appellant No. 1 has 

created an alibi of resignation of Appellant No. 2, re-appointment of 

Appellant No.2 to recover dues from their customers and final resignation 

of Appellant No. 2. Thus, this act on the part of Appellant No. 1 as well as 

Appellant No. 2 is nothing but an after-thought to vitiate the proceedings 

initiated aginst them. Confession of clandestine removal of excisable 

goods as well as its undervaluation by a rank of General Manager 

(Marketing) and authorized representative of Appellant No.1 before Central 

Excise officers under Section 14 of the Act cannot be brushed aside by 

putting counter arguments as it holds evidential values flowing from the 

statute that too when Appellant No. 2 was the only person responsible in 

all respect for the entire plant of Appellant No. 1. Therefore, I find that 

this argument made by Appellant No. 1 is devoid of any merit. 

6.6 Appellant No. 1 further argued that the computer printouts from 

the computer installed in the office premises as well as at weighbridge are 

not true evidences out of 173 number of such dispatches effected during 
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the period from September, 2013 to 02.02.2014 but not a single document 

contained particular of all such dispatches and hence the respective 

computers were not used to regularly store or process information and 

retied upon the provisions of Section 36B of the Act. It is on record that 

white submitting grounds of appeals which run from page number 15 to 75, 

Appellant No. 1 made so many arguments that out of 173 entries, only 9 

dispatches, only 44 dispatches are tallied; that out of 173 entries, only 113 

consignments are mentioned in the said print out of weigh bridge 

machines; that out of 173 consignments, only 48 consignments are 

mentioned in the print out of "Register of dispatched goods". Thus, it is 

obvious that they have not opposed all such entries of Annexures to Show 

Cause Notice regarding their clandestine removal of excisable goods. As far 

as provisions of Section 36B of the Act is concerned, it is on record that the 

print-outs were taken from the computers installed at the office/weigh 

bridge of Appellant No. I during the course of Panchnama. It is not the 

case of Appellant No. 1 that any of the computers were not working or 

undergone repair/replacement. Thus, it is evident that the said computers 

were in use by Appellant No. 1 and in absence of any contrary evidences, it 

cannot be argued that the said computers were not used to regularly store 

or process information for the purpose of activities of the dispatches 

pertaining to clandestine removal. The provisions of Section 36B is re-

produced below for better appreciation of facts: 

Section 36B. Admissibility of micro films, facsimile copies of documents and 
computer printouts as documents and as evidence. - 

(1) Notwithstanding anything contained in any other law for the time being in 
force, - 

a) a micro film of a document or the reproduction of the image or images 
embodied in such micro film (whether enlarged or not); or 

b) a facsimile copy of a document; or 

c) a statement contained in a document and included in a printed material 

produced by a computer (hereinafter referred to as a computer printout), if 
the conditions mentioned in sub-Section (2) and the other provisions contained  

in this Section are satisfied in relation to the statement and the computer in  
question,  

shall be deemed to be also a document for the purposes of this Act and the 

rules made thereunder and shall be admissible in any proceedings thereunder,  

without further proof or production of the original, as evidence of any contents 

of the original or of any fact stated therein of which direct evidence would be 
admissible.  

(2) The conditions referred to in sub-Section (1) in respect of a computer printout 

shall be the following, namely:- 

a) the computer printout containing the statement was produced by the 

computer during the period over which the computer was used regularly to 

store or process information for the purposes of any activities regularly carried 
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on over that period by the person having lawful control over the use of the 

computer; 

b) during the said period, there was regularly supplied to the computer in the 

ordinary course of the said activities, information of the kind contained in the 

statement or of the kind from which the information so contained is derived; 

c) throughout the material part of the said period, the computer was operating 

properly or, if not, then any respect in which it was not operating properly or 

was out of operation during that part of that period was not such as to affect 

the production of the document or the accuracy of the contents; and 

d) the information contained in the statement reproduced or is derived from 

information supplied to the computer in the ordinary course of the said 

activities. 

(3) Where over any period, the function of storing or processing information for 

the purposes of any activities regularly carried on over that period as mentioned 

in clause (a) of sub-Section (2) was regularly performed by computers, whether - 

a) by a combination of computers operating over that period; or 

b) by different computers operating in succession over that period; or 

c) by different combinations of computers operating in succession over that 

period; or 

d) in any other manner involving the successive operation over that period, in 

whatever order, of one or more computers and one or more combinations of 

computers, all the computers used for that purpose during that period shall 

be treated for the purposes of this Section as constituting a single computer; 

and references in this Section to a computer shall be construed accordingly. 

(4) In any proceedings under this Act and the rules made thereunder where it is 

desired to give a statement in evidence by virtue of this Section, a certificate 

doing any of the following things, that is to say, - 

a) identifying the document containing the statement and describing the manner 

in which it was produced; 

b) giving such particulars of any device involved in the production of that 

document as may be appropriate for the purpose of showing that the 

dacument was produced by a computer; 

c) dealing with any of the matters to which the conditions mentioned in sub-

Section (2) relate, and purporting to be signed by a person occupying a 

responsible official position in relation to the operation of the relevant device 

or the management of the relevant activities (whichever is appropriate) shall 

be evidence of any matter stated in the certificate; and for the purposes of 

this sub-Section it shalt be sufficient for a matter to be stated to the best of 

the knowledge and belief of the person stating it.

rJ 
(5) For the purposes of this Section, - 

a) information shalt be taken to be supplied to a computer if it is supplied 

thereto in any appropriate form and whether it is so supplied directly or (with 

or without human intervention) by means of any appropriate equipment; 

b) whether in the course of activities carried on by any official, information is 

supplied with a view to its being stored or processed for the purposes of those 

activities by a computer operated otherwise than in the course of those 

activities, that information, if duly supplied to that computer, shall be taken to 

be supplied to it in the course of those activities; 

c) a document shall be taken to have been produced by a computer whether it 

was produced by it directly or (with or without human intervention) by means 

of any appropriate equipment. 

Explanation. - For the purposes of this Section, - 

a) "computer' means any device that receives, stores and processes data, applying 

stipulated processes to the information and supplying results of these processes; 

and 

b) any reference to information being derived from other information shall be a 

reference to its being derived there from by calculation, comparison or any other 

process. 
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6.7 On going through the above provisions of Section 36B of the Act, the 

case of AppeUant No. 1 fafls under Section 36B(1)(c) of the Act and the 

facts of this case satisfy the conditions mentioned under Section 

36B(2)(3)(4) and (5) of the Act. It is not the case of Appellant No. 1 that 

the computers were not used by them for the period for which data have 

been stored by them and subsequently produced by the said computers in 

form of printouts from the data/software stored therein. Therefore, I have 

no option but to hold that the printouts taken from the computers duly 

passed the test of provisions of Section 36B of the Act and thus, arguments 

put forth by Appellant No. 1 are of no help to them being devoid of merits: 

6.8 It is pertinent to note here that Appellant No. 2 in his statements 

had confirmed that Appellant No. I cleared goods clandestinely without 

bills and also accepted Central Excise duty liability on these goods. 

Accepting the duty liability, Appellant No. 1 paid Rs. 10,00,000/- during 

investigation to show their bonafides. Thus, I hold that Appellant No. 1 is 

required to pay Central Excise duty of Rs. 48,93,070/-, as confirmed in the 

impugned order. 

6.9 I find that admitted facts need not be proved as held by the Hon'ble 

CESTAT in the cases of Alex Industries reported as 2008 (230) ELI (Tn-

Mumbai), M/s. Divine Solutions reported as 2006 (206) E.L.T. (In. 

(Chennai), M/s. Karori Engg. Works reported as 2004 (168) E.L.T. 373 (Tn. 

Del.) wherein Hon'bte CESTAT has held that "Confession is a substantial 

piece of evidence which can be used against the maker." 

6.10 I also find that the ratio of the judgment of the Hon'ble Supreme 

Court of India in the case of CCE, Mumbai Vs. M/s. Klavert Foods India Pvt. 

Ltd is applicable in the present case which was reported at [2011 -TIOL-76-

SC-CX] has held that :- 

"18. During the course of arguments learned counsel appearing 

for the respondent submitted before us that although the 

aforesaid statements of Managing Partner of the Company and 

other persons were recorded during the course of judicial 

proceedings but the same were retracted statements, and 

therefore, they cannot be relied upon. However, the statements 

were recorded by the Central Excise Officers and they were not 

police officers. Therefore, such statements made by the Manaqin  

Partner of the Company and other persons containinq all the  

details about the functioninq of the company which could be made  
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only with personal knowledqe of the respondents and therefore 

could not have been obtained throuqh coercion or duress or 
throuqh dictation. We see no reason why the aforesaid statements 

made in the circumstances of the case should not be considered,  
looked into and relied upon.  

19. We are of the considered opinion that it is established from 

the record that the aforesaid statements were given by the 

concerned persons out of their own volition and there is no 

allegation of threat, force, coercion, duress or pressure being 
utilized by the officers to extract the statements which 

corroborated each other. Besides, the Manaqing Partner of the  
Company on his own volition deposited the amount of Rs. 11 lakhs 

towards excise duty and therefore  in the facts and circumstance 

of the present case, the aforesaid  statement of the counsel for 

the respondents cannot be accepted. This fact clearly proves the 

conclusion that the statements of the concerned persons were of 
their volition and not outcome of ny duress. 

(Emphasis supplied) 

6.10,1 CC (P) Vs. Aafloat Textiles (india) Pvt. Ltd. - 2009 (235) ELI 587 

(SC)  

"11. "Fraud" as is well known vitiates every solemn act. 

Fraud and justice never dwell together. Fraud is a conduct either 
by letter or words, which includes the other person or authority 
to take a definite determinative stand as a response to the 

conduct of the former either by words or letter. It is also well 
settled that misrepresentation itself amounts to fraud. Indeed, 

innocent misrepresentation may also give reason to claim relief 
against fraud. A fraudulent misrepresentation is called deceit and 
consists in leading a man into damage by willfully or recklessly 
causing him to believe and act on falsehood. It is a fraud in law if 

a party makes representations, which he knows to be false, and 
injury ensues therefrom although the motive from which the 

representations proceeded may not have been bad. An act of fraud 

on court is always viewed seriously. A collusion or conspiracy with 
a view to deprive the rights of the others in relation to a property 

would render the transaction void ab initio. Fraud and deception 
are synonymous. Although in a given case a deception may not 
amount to fraud, fraud is anathema to all equitable principles and 

any affair tainted with fraud cannot be perpetuated or saved by 

the application of any equitable doctrine including res judicata. 

(See Ram Chandra Singh v. Savitri Devi and Ors. [2003 (8) 5CC 

319]." 

6.11 It is settled legal. position that once the case of clandestine removals 

of excisable goods in the manner it has been executed in this case is 

established, it is not necessary to prove the same with mathematical 

precision. In this regard, I rely upon the following case-laws:- 
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(i) Shah Guman Mat. Vs. State of AP - 1983 (13) E.L.T. 1546 (S.C.).  

"Department is not required to prove its case with mathematical 
precision to a demonstrable degree  All that it requires is the 

establishment of such a degree of probability that a prudent man 
may, on its basis, believe in the existence of the fact in issue. Thus, 
legal proof is not necessarily perfect proof, often it is nothing more 
than a prudent man's estimate as to the probabilities of the case." 

(ii) Haryana Steel a Alloys Ltd. reported as 2017 (355) ELT 451 (Tn.-

Del.) 

wherein it has been held that notebooks (diaries) seized from the 

possession of appellant's employee at the time of search showing 

entries for accounted as well as unaccounted goods which have been 

explained in detail and disclosed by GM of the factory tally with 

invoices/gate passed is trustworthy; that statement of employee 

running into several pages and containing detailed knowledge to be 

considered reliable; that Expert opinion regarding electricity 

consumption only indicates average yield and not conclusive 

especially when electricity generated and used from SG sets ndt 

taken into account. 

(iii) M/s. Surya Cotspin Ltd reported as 2015 (328) ELT 650 (Tn-Del)  

"15. Evidence gathered by Revenue unambiguously proved that the 
dealer respondents officers were conduit to cause evasion of Customs duty 
engineered by Respondent manufacturer. It is established principle of law 
that fraud and justice are sworn enemies. Therefore, revenue deserves 
consideration and it should be allowed to arrest fraud. 

16. It is settled law that Revenue need not prove its case with  
mathematical precision. Once the evidence gathered by investigation 
brings out preponderance of probability and nexus between the modus 
operandi of the respondent with the goods it dealt, and movement of 
goods from origin to destination is possible to be comprehended, it cannot 
be ruled out that circumstantial evidence equally play a role. In the 
present case, it is not only the photocopy that was used against the 
respondents, there are other credible and cogent documentary evidence, 
circumstantial evidence including oral evidence as well as expert's report 
went against the respondents for which stand of Revenue cannot be 
criticized. The best evidence when demonstrate the modus operandi 
beginning from finding of unaccounted goods in the factory till parking of 
clandestinely removed goods and also throw light on the intention behind 
suppression of production which was established and corroborated by 
recording of higher quantity after search, the respondents made futile 
exercise in their defence. 

17. Apart from the photocopies of the invoices the other evidences 
gathered by investigation were not inferior at all. That directly brought 
out nexus of the respondent to the evasion committed. When the 
respondent failed to rebut on other evidence adduced by investigation,  
those equal(y became vital to appreciate the case of Revenue.  

(Emphasis supplied) 
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(iv) M/s. N R Sponge P Ltd reported as 2015 (328) ELI 453 (Tn-Del) has 

held that when preponderance of probability was against the 

Appellant, pleading of no statements recorded from buyers, no 

excess electricity consumption found, no raw material purchase 

found unaccounted and no input-output ratio prescribed by law is of 

no use. The relevant portion of the decision is reproduced below:- 

"10.2 The statement recorded from shift supervisors being self-speaking 

cannot be brushed aside because they were the persons within whose 
knowledge goods were manufactured  and cleared. Their evidence was  

believable, cogent and credible for the reason that they vividly described 

methodology of production.  

10.3 -Added to the above, the director admitted clandestine removal of 

the goods not supported by Excise invoices. That resulted in loss of 

revenue. He therefore,  admitted to make payment of the duty evaded 
without controverting the Revenue implication of the entries in pencil 

handwritten ledger and chits recovered from possession of Appellant 

during search. Entire pleading of the Appellant therefore, failed to 

sustain when mala fide of the Appellant came to record. Clandestine 

removal was well within the knowledge of the shift  supervisors, 

accountant, Director, transporters and commission agent. Each other's 

evidence corroborated all of them and established unaccounted goods 

cleared without payment of duty. The most lively evidence of Kailash 
Agarwal brought the Appellant-company to the root of allegation. All of 

them established inextricable (ink of evasion. Shri Agarwal by his evidence 
attached all the persons involved in the chain of clandestine clearance 
without their detachment. 

10.4 Preponderance of probability was against the Appellant. Pleading 

of no statement recorded from buyer no excess electricity consumption  

found, no raw material purchase found unaccounted and no in put-output 

ratio prescribed by law is of no use to it. Revenue discharged its onus of 
proof bringing out the allegation in the show cause notice succinctly. But,  

the Appellant miserably failed to discharge its burden of proof, It did not 
come out with clean hands. 

(Emphasis supplied) 

6.12 I find that no statements have been retracted by any person and 

facts recorded in Panchnama and contents of seized items are accepted by 

Appellant No. 1 2 in their statements. ft is not a case that a single 

statement has been recorded and relied upon but various statements of 

Appellant No. 2 and the employee of Appellant No. 1 establishing 

clandestine removal of final products by Appellant No. 1. In the 

circumstances, I am of the view that the statements recorded at different 

time and of different persons are not recorded under duress or threat. 

Facts of the statements have been independentLy corroborated by the facts 
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and contents of Panchnama recorded at the time of search. Therefore, I 

am of the considered view that the documents recovered during search, 

computer print-outs and various statements of employees of Appellant No. 

1 and statements of Appellant No. 2 hold evidentiary value. 

7. The payment of interest is mandatory consequences of Central 

Excise duty liability and since Central Excise duty is payable by Appellant 

No. 1 under Section hA of the Act, they need to pay interest under Section 

1 1AA of the Act forthwith. 

8. I find that Appellant No. 1 has suppressed the facts of excisable 

goods illicitly with intent to evade payment of duty and hence they are 

liable to pay penalty under Section I1AC of the Act equal to duty 

confirmed and hence penalty imposed vide the impugned order is upheld. 

9. Regarding penalty imposed upon Appellant No. 2 being General 

Manager (Marketing)authorized person of Appellant No. 1, I find that he 

has categorically accepted his wrong doings, confirmed the modus operandi 

narrated by the employee of Appellant No. 1 recorded under Section 14 of 

the Act and duly corroborated the facts from the print outs taken from the 

computers; clearance of goods clandestinely without issuing Central Excise 

invoices, generating duplicate invoices of the same number after the goods 

reached destination, deleting the details of earlier invoices and re-

generating the invoices having same number and indulging into parallel 

invoicing for goods cleared without payment of Central Excise duty 

managing details of goods cleared clandestinely in computers. All these 

material facts have not been denied by him at any stage beginning from 

search operation to issuance of Order-In-Original. Therefore, there is no 

ground to interfere with the penalty imposed upon Appellant No. 2 in the 

impugned order and hence, I have no option but to uphold the penalty 

imposed on him. 

10. Regarding imposition of redemption fine of Rs. 50 lakhs in lieu of 

clandestinely removed excisable goods valued at Rs. 5,00,82,930/-, the 

Appellant has contended that as per law seizure of excisable goods is pre-

requisite for confiscation of goods. I find force in the above contention of 

Appellant No. 1. The confiscation of the clandestinely removed goods, 

neither seized nor available for seizure, valued at Rs. 5,00,82,930/- and 
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redemption fine of Rs. 50 takhs imposed in lieu thereof is not sustainable 

and is, therefore, set aside. For this I rely upon the decision of the Hon'ble 

CESTAT in the case of M/s. Hem Chand Gupta and Sons reported as 2015 

(330) E.L.T. 161 (Tn. - Del.) wherein at Para 32 it is held as under :- 

"32. Alternatively even if confiscation is held to be proper, the 
goods have already gone out of India and not available for 
confiscation. Accordingly, there cannot be imposition of redemption 
fine, following the decision of the Larger Bench of the Tribunal in the 
case of reported in Shiv Kripa Ispat Pvt. Ltd. v. C.C.E. and Cus., 
Nash 1k reported in 2009 (235) E. L. T. 623  (Tn. -LB), Chinku Exports v. 
C. C. Calcutta in 1999 (112) E. L. T. 400  (Tn.) affirmed by Supreme 
Court reported in 2005 (184) E. L. T. A36 (S.C.), C. C. E., Murnbai v. 
Finesse Creation Inc. reported in 2009 (248) E.L.T. 122 (Born.) and the 
High Court in the case of C.C. Amritsar v. Raja lmpex Pvt. Ltd. 
reported in 2008 (229) E.L.T. 185 (P & H)." 

The above decision of the CESTAT has been affirmed by the Hon'ble 

Supreme Court reported as 2016 (332) E.L.T. A185 (S.C.). 

11. In view of above discussion and findings, I uphold the impugned 

order and reject the appeals filed by the Appellants except for setting 

aside redemption fine of Rs. 50 [akhs on the goods neither seized nor 

available for seizure. 

. cldI'3?T kI e1 cf1  3Jt1ii5T PIkI 3q)ckl  dfl f5zjT 'ilkil 

12. The appeals filed by the Appellants stand disposed off in above 

terms. 

(-II'( 4i'ii) 

3iklcicl (31Llc1) 

By RPAD 

To 

1.  M/s. Global Coke Ltd., Unit-I, 

Village: Khiri, Taluka: Jodiya, 

Dist. Jamnagar. 

'9.-I, 

duct: (1, dd'k1: ç-çjJ: 

2.  Shri Sujit Kumar Bhattacharya, 

General Manager (Marketing) of 

MIs. Global Coke Ltd., Unit-I, 

Village: Khiri, Taluka: Jodiya, 

Dist. Jamnagar. 

-n ccITlI, I14.'1 

(Idt) 

____ _____ 
k-1' dllct d*'ki: 

1'cit: lt-la1dIt 
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Copy for information and necessary action to:  

1) The Chief Commissioner, GST Et Central Excise, Ahmedabad Zone 

Ahmedabad for his kind information. 

2) The Commissioner, GST a Central Excise, Rajkot Commissionerate, 
Raj kot. 

3) The Additional Commissioner, GST a Central Excise, Rajkot 
Commissionerate, Rajkot. 

4) The Assistant Commissioner, GST a Central Excise Division- 
Jamnagar. 

e Superintendent, GST a Central Excise, Range: Jamnagar. 
Guard File. 

7) F No. V2/354/RAJ/2017. 
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