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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

31'W 3flR411? 11c1 311014'lI/ 314lqcd/ 1flIel.1, JIlliW, 1ORt jc-'414 JF/ T11T, i,i'a'k I .,1lJ1'1( / lil'ltlllll c'1lO 1i1I ait 

IW 311th It 1llt: I 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax, 

Rajkot I Jamnagar / Gandhidham 

El 31fleichc1 & 1lcii l o-llJ1 tF tTIT /Name&Address of the Appellants & Respondent 

1. Shri Topland Ceramics P. Ltd., Survey No. 250,, Bele (Rangapar), Pipli, 

2. Shri Rajnikant K. Agola, Director, M/s. Topland Ceramics P. Ltd. 

3. Shri Vipul Premjibhai Pate1, Share Holder of M/s. Topland Ceramics P. Ltd. 

4. Shri Pareshbhai A. Baraiya, Prop., MIs. Om Trading Morbi 

5. Sltri Ashokbhai D. Chandibhamar, Prop., MIs. Panama Marketing, Morbi 

T1 3lthl(3I4lW) It ci1lci 'tl.  esr)'yr li11ci d'l'' It 3'il*c1 'AII14,Il / l)14(°l 111181 314111 ct4( 41t 14'dl 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

Itsir rr ,4sj jc4iC. 1ivi vi siw 31411)111 .-i..itIur f1t 334111, jc4lC, 1n4 3dti1lsrvr 1944 t tim 35B *1 

3113* liv lcd 341iltsnT, 1994 fIf tim 86 i 3111* )iJ-.i1'1l+lt .,lI1 t SW ii'r1) I, 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 

Finance Act, 1994 an appeal lies to:- 

q fla lieII4,.1 It I1T418JW 111(1 Jl.9c 41JII IIF4;, O41z1  3c4lC,1 1114; 114 OII'( 311flltPT .ii11I1il'uI 411 1IW 41v. t c.iT't, 1 

2, 3111. T. 11111, 11 1?,I11, 14 41t ..fl.41 sjiy 1/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in alt 

matters relating to classification and valuation. 

(ii) 't'laci 'lI.-.o 1(a) It .lclll liv 31411(1 3111T111 h'lw liSt 314141 ttjir ivq, 4,c(lei .jc4i  him vi Itecwr 31411)111 i.aflh.iu1 

(tIt) 411 qI11S1 8t11 $tIi, , 8fl5T 1111, 91111)1 1111 3111114 3liaic,- 3°1E 4*411 .e11fr siiIv 1 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 

Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 31$11tv *t wrtr 314111 gvim .t, 1w icqi iim (314111)  2001, *1 li.'i 6 3113* II1/1Yt11  

51* 914 EA3 4* lilT 91tR* It ir1)  )i ,itii siitv I  .iJ) It 4111 1111 114; t 1314, S1T 5c'1l him 411 11151 1511151 411 JI15T 

c'lIIqI isir ,,ij4,ii, iv 5 'iria sir  rvr, 5 iw 'lv ir 50 hlrir 4;lV 1141 3111131 50 c41551 4;lV It 3118141 t 1(1 51111 1,0001- 

rv*, 5,000/- q/l 3151111 10,000/- 411* 451 ¶11*8111 151111 115141 s11t stilt 4115T 441 )l11m4 115141 411 11I11l151, 34Ild 31411)151 

 811 111311 1 fN54' 13111 1) Illl 811 1Jl.14' 84 *41 0F11 "fit 15I1'ri 111 5I' 11011 I4I .1I.1I 111)151  I 
5l'f 451 117111145, *41 41t 311 111311 It fk1I 4I111 S1T 11181c1 31411)151 .4liIIb4'<°l 811 inisr ilIRT I 40111T 311*11 (It 3iit1) *5 

1'1L' 311*5111-111 *5 13111 500/- 4u 111 t11sfiftr 115141 151111 4'&.iI flii li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 

1,000/- Rs.5000I-, Rs.10,000I- where amount of duty demandrinterestipenalty/refund is upto 5 Lac.. 5 Lac to 50 Lac and 

above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 

is situated. Application made for grant of slay shall be accompanied by a fee of Rs. 500/-. 

31411)PI .-4lqlIl4t01 *1 II11IT 314151, f4cd 3llliftepl, 1994 81t tim 86(1) *1 3111514 l5i45( )ijiqi,1l, 1994, *1 I11J-I 9(1) *5 C51C1 

ills/IftIf 11111 S.T.-5 It 1111 v1111* It 811 sIr ii'4) 114 frl1  11111 )i 311*11 *1 1e  3141W 411 i41 14,  i#'Fl stilt nsr It  

It 1145 silt srlll)8111 fl eu1v) 3111  It ss  It im 1141 silt *5 1551, 51I oi  411 sIps ,'si.i 81t sirsi 3111 eiIvit aizir 

,,IJI'i.ii, '4Q 5 eliOt 11 .sssl 4551, 5 eThel 4;lV 511 50 ShIll 4114 5141 3111131 50 51131 4114 It 3118141 14 555111: 1,000/- 451*, 5,000/- 

 311111110,000/-  45r ¶t14lftlr 51111 iim 411 wflt  45111 Itlt11115T 5141 451 11l5il11, i4F1d 31411)151 .-oioiF1.i'"r 411 snsir *5 

1IIO45 1ct  *i sips It  1W1l 1iii')li.i.i, aIr *5 *41 çuii iil1 eiI14,d *41 rsc csoii 1Woi 111 01)111 I O4lici l'rc 451 31T11tl1, 

*41811 311 hillel It fl'113T 553)111 1511 141ic1 31411)151 .-0141ls14'VJT 811 111311 f111IST t I 1157151 311*11 (It 311*1) *1 tITSI 311*5151-114 % 

500/- 41151 451 1111/1)1111 h,Iim STIlT 't..ii 1PII li 

The appeal under sub Section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 

quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994. and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of Service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 

amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 

where the bench of Tribunal is situated. I Application made for grant of slay shall be accompanied by a fee of Rs.500/-. 
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.sil' t c1l'11 / 

(A)  

(i) 

(B)  



(I) Irci 3TlbfW, 1994 r tim 86 t 3 -tl11T3j (2) (2A) i 3ir 5 srft 3PTh, 1T fIii, 1994, i lci 9(2) 
9(2A) cif ci ftl'tfttr qT S.T.-7 * t air     iirsr au, -k jc'iiCc 3Ir 3!r (3T'Thr), iii  irr 
caiii tTtftr 31Tir t ',i1qT ieii t (ci1 o i1 trnfBter f'l.fl artfv) 311t 3{rr tr iiiiq 3trwr 3tnr9T qilqd, 
c9i Ti/ niw, t 3JcfMl  fr 3Jr5 * r ¶r * Tt 3tTir *T w1 3I rir ecii  t141 I I 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shalt be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rutes, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (One of which shati be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) i0ii jç4I *emi .3i4I?lzr ',ii t,ui (i-~.c) sti .3Tcfl v ii.i i .-&li jc-MiC rr 3t 11Rn 1944 
tim 35o 3if, r fcck 31fI1fl1r, 1994 *r tiRT 83 i 3IiiT ai'wt 3ft vIT5T, t 4 , T atir W 3TtftTzr 

 * 3PlTr q, JTr i'iie 1rtr/ei iiur 10 i1itir (10%), iii7r tii ciii 1qiici , sir ,ajiicii, a aci oièictcii 

(øif?ci , sir ejicikr fi iw, aitfftii r tim i rs1r aim aii* ai  31fr sr sifi im * 31lsi si 
a-'er ti lU'M i 3tW4f 7IT1 W tt * lie'.i 1i(ci 

(I) taTT113im)rrsis 

(ii) lci'jc 1 t 1 4 dic.ld lift 

(iii) .i'c aim I.i.'iial r lui 6 r 3I?Isdlrr  sr sir 
- si tv ai tim i tileillar 1C (Ii. 2) 31fft1TTiT 2014 3nr * c fl 3rlsr iIfrsii( sisitr f8emthsi 
Tslsisr .ir/It o altflT;r fF cli'k # 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shalt lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penally are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded shall include 

(i) amount determined under Section 11 0; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of Ihe Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeats pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act. 2014. 

ItRIT  lali'r ii.t 

Revision application to Government of IndIa: 
lT 3tr * rsior eif,i f11l1c1 JII.'IC'il *, 4, 5c9I 1T1R 3Tffl1r, 1994 t TI 35EE * cir r 3lrMrr 3tT 
i1ii, litm iiii, tialfililur 31Ti4sr fr*, fcci i15ic'li, l.*l-4 tTP, sM iI1i, laci 1Fr 3Tesr,  sITs(, 41si?t-ii000i, sicF 

'slid litil I 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

 mtr ciiici r  *, ait .i'ifrr (*f1 ilrrr Iil ii i* iait si r clrtsTr * cjiici sir 1ft 3im 'tiieii. an 

ci if  iliTr i3ieltur*si UI ii,f' ai vii 
1,ift siliT * siTir diild T J1iJlc  *11 
In case of any toss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

(ii) 11ll i ei  an th t  T ilTif i 1c1jiur 95Tvi7T im Suit 4 ilTt icMIC, Tivii Ti (fc) i 

1IJ1C  *, ifr lRci ii.i fTift 11 5ff th ¶Iici t JZ( i / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable materiat used in 
the manufacture of the goods which are exported to any country or territory outside India. 

(iii) I1? 5r4Ic luan sir 31im15T fw ¶cii 311T/f *r ei, 'ii.i air ijTvr vift isiur fni'trr lii ivrr i I 
In case of goods exported outside India export to Nepal or Rhutan, without payment of duty. 

(iv) ui1ftiiii i, ici sian * sitrusi ftv ai  k r rftsiszr  u  fIi ue'uu?t r did viaivr r 4 : 31fT * 
3TIlF air 3im (31'flit) T  fcd 3Tft1t5Tg (it. 2), 1998 f trIll 109 air lici t 4 ciler 3Pian eciiii)1ir w tr am * 
qiftir fv au lI 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

(v) 5ct Si15II tiq 41 EA-8 *, 5ft t Til5i c'4i,si imvi (31415) i&iioc, 2001, 1 fioj 9 r 3TlTll  

rr 3tTii r I r 3 s1l v f anaft aiI1v I v'irci aitim r uiar sjs .iittr it ar41ir ants r t nftvii icici r ..cii 

vn1vl lITer r tlit 3cMicT II1 at 11arvr, 1944 E traIT 35-EE 1  Itti5tftir ir r 3ivi1sivft r 111551 1 TIlT tiT TR-6 r 
t ,sii.4 iiIl / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-tn-Appeal. tt should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

vrtsur .31TtTai i  luI (i1lI4ci fiaifts r atvii55ft r snlv I 
icici ci'ci iRT ciiei urk sir aa 551 t rt uti* 200!- sir siiittit ¶4i anti alli sift icii sir nan ,,-quai 

'q  1000 -/ sir asi 1ei ,,iiv I 
The revision apprication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

ai 311th *4  a anthfr sir iciiasr snits aj ants v'iv fIu sian sir siuinai, i4si tiur * li iicir an1*t lT itavr r 
t far q sirvf * e  v fftti vrsnftsult 3rcTri?Pr aanftlamur aft nan a/ftir an aft nan asr fi icii I / 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

.-eiaic'ii sian alllifftanT, 1975, v 3Tal)ft-1 1 3TITt siy ants n TPTif ants t sift VT lliñftii 6.50 anrft sir 
e-lICIedi sian tfiit silt flai iiIvt / 
One copy of application or 0.1.0. as Ihe case may be, and the order of the adjudicating authority shalt bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

1ar tuai, thlsr ae ituar ir* nia& 3i4141ar .qiai(a'ui  ('i,i4 )1?i) I15ciicic41, 1982 * af)r n* aim faftirr jiiicil vift 
 ,slidll I 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

avr 3T4fl4ar siif1'ft aft 314151 nifir 'i  * ufaftrrr ai'ta', ffturrr altt cicftciciji triutint r ¶v, ai4151sft itsiaflar eiic 
www.cbec.gov.in  aft ts I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental websile www.cbec.gov.in  

I 

(C) 

(i) 

(vi)  

(D)  

(E)  

(F)  

(G)  
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:: ORDER IN APPEAL::  

The appeals detailed below have been filed by 5 Appellants (hereinafter referred 

to as Appellant No. 1 to Appellant No. 5) against Order-In-Original No. 181D12016-17 

dated 17.03.2017 (hereinafter referred to as 'the impugned order") passed by the 

Deputy Commissioner, Central Excise Division, Morbi (hereinafter referred to as "the 

lower adjudicating authority"): - 

Sr. 
No. 

Name of the Appellant Appeal File No. Appellant 
No. 

01. M/s. Topland Ceramic Private Limited, Survey 
No.250 Paiki, Bela (Rangpar), Pipli Road, 

Morbi 

V2/231/RAJ/2017 1 

02. Shri Rajnikant Khodabhai Agola (Patel), 

Director, M/s. Topland Ceramic Private 

Limited, Survey No.250 Paiki, Bela (Rangpar), 
Pipli Road, Morbi 

V2/286/RAJ/2017 2 

03. Shri Vipul Premjibhai Patel, Share Holder of 

M/s. Topland Ceramic Private Limited, Survey 
No.250 Paiki, Bela (Rangpar), Pipli Road, 

Morbi 

V2/285/RAJ/2017 3 

04. Shri Pareshbhai Ajramanbhai Baraiya, 
Proprietor, M/s. Om Trading, 30-Swagat 

Chambers, 8-A National Highway, Morbi 

V2/287/RAJ/2017 4 

05. Shri Ashokbhai Davaljibhai Chandibhamar, 
Proprietor, M/s. Panama Marketing, 8-A 
National Highway, Near Omkar Pump, Lalpar, 
Morbi 

V2/290/RAJ/2017 5 

2. The brief facts of the case are that Show Cause Notice F.No.V.69/AR-

lll/MORBl/ADC(BKS)/144/2015-16 dated 25.01.2016 (hereinafter referred to as "SCN") 

was issued to Appellant No.1 to Appellant No. 5, alleging as under: — 

(a) Appellant No.1 clandestinely manufactured and cleared their finished 

excisable goods, namely, Ceramic Wall Tiles and Unglazed Tiles 

(hereinafter referred as 'the said goods') involving Central Excise duty of 

Rs. 48,82,904/- to various customers including Appellant No.4 and 

Appellant No. 5 on the strength of dispatch slips and without issuing 

central excise invoices and without payment of Central Excise duty and 

hence, duty of Rs. 48,82,904/- is payable by Appellant No. 1 along with 

interest and penalty equal to duty is imposable on them under Section 

11AC of the Act read with Rule 25 of the Central Excise Rules, 2002 

(hereinafter referred to as 'the Rules'). 

(b) Appellant No. 2 (Director of Appellant No. 1) and Appellant No. 3 (Share 

holder of Appellant No. 1) had concerned themselves in manufacturing, 

selling, storing, and removing of the said excisable finished goods, which 

they knew and had reasons to believe that the said goods were liable to 

Page No.3 of 15 
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confiscation and hence, it made them liable to penalty under Rule 26 of 

the Rules. 

(c) Appellant No. 4 and Appellant No. 5 had concerned themselves in 

purchasing of the excisable finished goods from Appellant No. 1 without 

central excise invoices and without payment of Central Excise duty, which 

they knew and had reasons to believe that the same were liable to 

confiscation and hence, it made them liable to penalty under Rule 26 of 

the Rules. 

The above SCN was adjudicated by the lower adjudicating authority vide the 

ugned order confirming demand of Central Excise duty of Rs. 48,82,904/- on 

pellant No.1 under Section 11A(4) of the Central Excise Act, 1944 (hereinafter 

erred to as the "Act") and appropriated Rs.10,00,000/- deposited by them during 

estigation towards confirmed demand, ordered to pay interest on confirmed demand 

er 11AA of the Act and imposed penalty of Rs. 48,82,904/- upon Appellant No.1 

er Section 11 AC of the Act read with Rule 25 of the Rules with option to pay 

luced penalty @ 25% of duty confirmed and also imposed penalty on Appellant 

2 to Appellant No. 5 under Rule 26 of the Rules. 

Being aggrieved with the impugned order, Appellant No. 1 preferred present 

ea1, inter-a/ia, on the following grounds: - 

The lower adjudicating authority has erred in failing to take into consideration 

itention of the appellant while giving findings at Para 9 of the impugned order that it 

settled legal position that a serious charge of clandestine manufacture and illicit 

-loyal of excisable goods cannot be considered only on the basis of statements of 

ctors or employees associated with a manufacturer as held by Hon'ble CESTAT, 

medabad in the case of Arya Fibres Pvt. Ltd. reported as 2014 (311) ELT 529 (Tn. 

rnd.) and as held by Hon'ble CESTAT, Chennal in the case of Poshak Corporation 

oiled as 2002 (140) ELT 187 (Tn. Chennai). 

The statements were not recorded in free and fair manner and also that the 

tements contained only half-truth whereas true and full facts were not taken on 

ord though the persons concerned desired to clarify serious facts and also the 

thod of business. The request for cross examination of the witness was really 

essany to test the veracity, authenticity and reliability of such statements which was 

iied by the lower adjudicating authority. In view of decision in the case of Arya Fibres 

• Ltd. supra and other relevant case laws, the appellant submitted that the impugned 

er passed without allowing opportunity of cross examination of persons whose 

tements are relied upon is void because such an order is in gross violation of the 

Page No.4 of 15 



Appeal No: V2/231, 285 to 287 & 290/RAJ/2017 

5 
principles of natural justice. 

(iii) The burden to prove clandestine removal of excisable goods resulting in evasion 

of duty is on the Revenue, by virtue of several judgments and decisions, it is clear that 

the department must adduce evidences regarding procurement of raw materials, actual 

production of goods in the factory, removal of goods by adducing evidences of various 

agencies involved in delivering goods to customers, at least a few of the customers to 

whom clandestinely removed goods is delivered and also payments that a manufacturer 

is expected to receive from the customers for selling and delivering any goods. It is 

settled legal position that on the basis of documents like challans, books or papers 

containing some jottings and details, the Revenue cannot make out a case for 

clandestine manufacture and illicit removal of goods. Except six, no other buyers are 

also contacted and it is not established through the evidence like statements of such 

buyers that Ceramic Vitrified Tiles were actually sold and delivered to them. There is no 

evidence of price/value of such cash sales having been actually received. There is no 

evidence about cash payments received by them for purchasing and procuring required 

raw materials for manufacturing Ceramic Vitrified Tiles. The Revenue is also required to 

establish consumption etc. for manufacturing of Ceramic Vitrified Tiles are alleged to 

have been received by them from the buyers. The appellant relied on following 

decisions: - 

• Vishwa Traders Pvt. Ltd. —2012 (278) ELT 362 (Tn. Ahmd.) 

• Saakeen Alloys Pvt. Ltd. — 2014 (308) ELT 655 (Guj.) maintained in 2015 

(319) ELTA117 (SC) 

• Flevel International —2016 (332) ELT 416 (Del.) 

• Surya Alloy Industries Ltd. — 2014 (305) ELT 340 (Cal.) 

• Chemco Steels Pvt. Ltd. —2005 (191) ELI 856 

• K. Rajagopal — 2002 (142) ELI 128 

• Ambika Chemicals —2002 (148) ELT 101 

• Shree Renuka Sugars Ltd.-2007 (210) ELI 385 

• Sangamitra Cotton Mills (P) Ltd. — 2004 (163) ELI 472 (T) 

(iv) The deposit of Rs. 10,00,000/- during the course of investigation were made only 

as a law abiding assessee to show our bonafide and may not be considered as an 

evidence of accepting these liabilities. The appellant relied decision of Hon'ble Gujarat 

High Court in the case of Parle International Limited reported as 2001 (127) ELI 329 

and decision of Hon'ble CESTAT in case of Shakti Chemical Industries reported as 

1995 (76) ELI 410. 

(v) There is no cogent and reliable evidence in support of the charges levelled in 

impugned order and therefore, no penalty would be justified on the basis of charges so 
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'elled merely on assumptions and presumptions. Penalty is quasi-criminal in nature 

d therefore it cannot be imposed on mere assumptions and presumptions or hearsay. 

e appellant had not acted dishonestly or contumaciously and therefore, not even a 

en penalty would be justified upon them as well as their Director (appellant No. 2). 

e appellant relied on decision of Hon'ble Supreme Court in the case of Hindustan 

el Limited reported as 1978 (2) ELT J159 (SC). 

In the instant case, there is no short levy or short payment or non-payment of any 

ntral Excise duty. Therefore, proposal to charge interest under Section 11AA of the 

t is not maintainable. 

Appellant No.2 and Appellant No. 3 filed appeals on almost same grounds as 

ntended by Appellant No.1 and as mentioned from (I) to (vi) above. 

Appellant No. 4 and Appellant No. 5 preferred appeals, inter-a/ia, on the grounds 

it they have not made any payment to Appellant No.1 in cash for any purchases of 

amic wall tiles without central excise invoices from them and therefore the whole 

sis for imposing penalty on them under Rule 26 of the Rules is illegal and 

authorized. The case of the Revenue is neither substantiated nor proved by any 

eptable evidence. It is not even alleged in the impugned order that they had any 

ISOri to believe or any knowledge that any goods were liable to confiscation and yet 

y were held as. concerned in dealing with such goods. The appellants relied upon 

ision of Hon'ble CESTAT in the case of Standard Pencil reported as 1996 (86) ELT 

J. 

Personal Hearing in the matter was attended to by Shri Chetan Dethariya, C.A., 

behalf of all Appellants, who reiterated the grounds of appeals and also submitted 

tten submissions on behalf of Appellant No. 1 during personal hearing to say that the 

gations of clandestine clearances are based on unreliable details/documents without 

roborative evidences; that Annexure D prepared on the basis of so called dispatch 

s is not reliable at all as in this, names of customers to whom goods sold are not 

re; this is because these are not sold at all; that Annexure G prepared on the basis of 

ting register is not a reliable document at all as in many cases it is showing negative, 

aning thereby that legal and correct document i.e. Daily Stock Account is showing 

re clearances than sorting register!! that all negative columns are in favour of 

)ellant but impugned order and SCN ignored these vital facts; that even Annexure E 

wing excess dispatch/clandestine clearances but no name of customers? How can 

y sale without details of buyers!! that no cross-examination of buyers and panchas 

ie been allowed in the impugned order; that impugned order has been passed 

iout any legal and valid evidences; that such orders need to be set aside and 

)eals to be allowed by relying on the following cse-laws: - 
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• Oudh Sugar Mills Ltd. — 1978 (2) ELT (J 172) (SC) 

• Lord Chioro Alkali Ltd. —2013 (293) ELI 68 (Tn. — Del.) 

• Shree Nakoda Ispat Ltd. —2017 (348) ELI 313 (In. — Del.) 

• Gupta Synthetics Ltd. — 2014 (312) ELI 225 (In. — Ahmd.) 

• Nabha Steels Ltd. — 2016 (344) ELI 561 (In. — Chan.) 

• Continental Cement Company — 2014 (309) ELT 411 (All.) 

• Rajputana Steel Casting P. Ltd. —2017 (346) ELT 491 (Tn. —Ahmd.) 

FINDINGS: - 

6. I have carefully gone through the facts of the case, the impugned order, the 

appeal memoranda and written as well as oral submissions made during the personal 

hearing. Ihe issue to be decided is whether the impugned order, in the facts of this 

case, confirming demand on Appellant No. I along with interest and imposing penalty 

on Appellant No. 1 to Appellant No. 5 is correct or not. 

7. Appellant No. 1 contended that the clandestine manufacture and illicit removal of 

excisable goods cannot be considered only on the basis of statements of directors or 

employees associated with a manufacturer. I find that Preventive Officers of the 

department had searched the factory premises of Appellant No. 1 on 05.10.2012 during 

which one pen drive, incriminating documents containing computerized printout of party-

wise ledgers, Notebooks containing details of actual production details and sorting 

report prepared on the basis of production written in such note books and print out of 

dispatch slips were resumed indicating illicit clearances of ceramic wall tiles and 

unglazed tiles. Further, on verification of stock of finished goods lying in the f?ctory 

premises, shortage of 1295 Boxes of Ceramic Wall Tiles were also found. Statement of 

General Supervisor of Appellant No. 1 recorded on 05.10.2012 wherein he deposed that 

he had maintained party-wise ledger in respect of finished goods sold with and without 

central excise invoices; that in the details of the ledger, wherein invoice number was 

mentioned, were their with invoice sales and wherein written "none" indicated their 

without invoice sales during the period from 01.02.2012 to 26.09.2012; that they 

received payment towards sales without central excise invoices through angadiya or in 

cash; that they were mentioning less production in RG-1 register compared to actual 

production; that as per instructions of Shni Rajnibhai (Appellant No. 2) and Shri 

Vipulbhai (Appellant No. 3), they used to adjust figures in RG-1 register and had shown 

less production of 800 to 1200 boxes on daily basis in RG-1 register compared to 

sorting report; that they had destroyed production report of earlier period after adjusting 

with RG-1 register. Statement of sorting supervisor was recorded on 05.10.2012, 

wherein he deposed that they were sorting the manufactured wall tiles whole day and 

then prepared sorting report; that he had gone through two notebooks and stated that 
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ting report were prepared on the basis of production recorded in note books. 

tement of Appellant No. 3 was also recorded on 05.10.2012 wherein he stated that 

y were purchasing boxes without invoices for packing of wall tiles to be sold without 

'itral excise invoices; that seized pen drive recovered from the drawer of his office 

amber contained details of all types of transactions of Appellant No. 1 and accepted 

it same was maintained by him and Shri Rajnibhai (Appellant No. 2); that he knew 

it details of dispatch wherein invoice number and tax amount were not mentioned 

re clearances of wall tiles without invoices; that production recorded in sorting report 

s actual production of ceramic wall tiles; that they were adjusting production details in 

;-i register and were selling unaccounted production of tiles without central excise 

oices and without payment of Central Excise duty. The statements of General 

Dervisor, Sorting supervisor and Shareholder of Appellant No. I (Appellant No. 3) 

re perused by Shri Rajnibhai Agola, Director (Appellant No. 2), whose statement was 

o recorded on 05.10.2012 wherein he categorically admitted and confessed the 

oositions made by these persons and he stated the same were true and correct and 

firmed the said depositions made by all these persons; that since inception of their 

tory in January, 2011 they had sold their wall tiles with and without central excise 

oices; that buyers to whom these goods were cleared without central excise invoices, 

1 made their own arrangements for transportation of goods and Appellant No. 1 

:eived payment through angadiya or in cash; that they have not accounted for receipt 

cash amount; that shortage of 1295 boxes of wall tiles was due to sale of goods 

hout central excise invoices; that they were taking 50% of production compared to 

ir production capacity. The printouts containing details relating to clearance of goods 

bout central excise invoices stored in Ceramic account in seized pen drives have 

an taken out under regular Panchnama dated 17.01.2013 in presence of Appellant 

2, who under his statement dated 17.01 .2013 stated that the print outs taken from 

zed pen drive contained details of their clearances with and without central excise 

oices sales of ceramic wall tiles from January, 2011 to September, 2012. The seized 

drive was sent to Forensic Science Laboratory, Gandhinagar for retrieval of data 

o have vide their letter dated 14.12.2015 submifted retrieved data in excel format and 

uments/printouts of clearance of ceramic wall tiles for the period from February, 

11 to October, 2012 (upto 04.10.2012) by way of under invoicing/under grading of 

jr goods. The Statement of Appellant No. 2 was also recorded on 29.12.2015 

erein he stated that retrieval of data and documents/printouts submitted by FSL 

itained sales or clearance of wall tiles with and without central excise invoices and 

o through under invoicing/under grading from February, 2011 to October, 2012 (upto 

10.2012) and that they had cleared premium grade tiles having MRP of Rs. 180/- per 

x in their without central excise invoice clearance as retrieved by FSL. Appellant No. 

5 in their statements dated 05.04.2013 and dated 09.04.2013 admitted that had 

Page No.8 of 15 



Appeal No: V2/231, 285 to 287 & 290/RAJ/2017 

9 

purchased Ceramic Wall Tiles from Appellant No. 1 without central excise invoices and 

without payment of Central Excise duty. Based upon documentary evidences so 

resumed, the department has prepared various Annexures i.e. Annexure-B containing 

details of clearances of ceramic wall tiles without invoices from 09.02.2011 to 

04.10.2012; Annexure-C containing details of ceramic wall tiles cleared through under 

invoicing/under grading resulted into short-payment of central excise duty from 

21.06.2012 to 04.10.2012; Annexure-D showing clearance of ceramic wall tiles cleared 

without invoice from 11.06.2011 to 06.11.2011; Annexure E showing excess quantity of 

ceramic wall tiles than quantity mentioned in respective central excise invoices from 

08.02.2011 to 25.09.2012; Annexure F showing clearance of unglazed tiles without 

central excise invoices and without payment of central excise duty from 30.08.2012 to 

04.10.2012 and Annexure C showing differential grade-wise quantity of ceramic wall 

tiles recorded in sorting report as compared to RG-1 cleared without payment of central 

excise duty and accordingly demanded central excise duty of Rs. 48,82,904/- as 

summarized in Annexure H to SCN. 

7.1 I find that incriminating documents recovered from the premises of Appellant No. 

1 are duly corroborated with the statements of Appellant No. 2, who is Director of 

Appellant No.1, Shareholder of Appellant No. I (Appellant No. 3) and statements of 

buyers. These are substantial evidences in the form of documentary and oral evidences 

on record and cannot be ignored. I find that the investigation has corroborated various 

evidences of evasion of Central Excise duty by Appellant No. 1 Therefore, it is 

established that Appellant No. 1 have evaded Central Excise duty amounting to Rs. 

48,82,904/- as detailed in Annexure H of the SCN. The records clearly show that none 

of the appellants has ever filed any retraction at any point of time. Therefore, all these 

evidences substantiate the charges against the appellants and are valid, admissible and 

legal evidences in the eyes of law also. 

7.2. Appellant No. 1 has contended that the statements were not recorded in free and 

fair manner and the request for cross examination of the witness was really necessary 

to test the veracity, authenticity and reliability of such statements which was denied by 

the lower adjudicating authority. I find that Appellant No. 1 has made plain argument at 

this stage without any tangible evidence in this regard. I find that Appellant No. 1 has 

not made any attempt to comment upon adopting modus operandi to record actual 

production in sorting register instead of Daily Stock Account and clearance of finished 

goods without preparation of Central Excise invoices, without entering the details of 

removal in their Daily Stock Account, without payment of Central Excise duty and 

clearance of finished goods through under invoicing/under grading, the details thereof 

have been kept in pen drive. These are vital evidences available in the case which 

indicates malafide use of different software to maintain records of actual transactions, 
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tstanding payment details, productions and generation of dispatch slips with intent to 

3de payment of Central Excise duty. I find that records pertaining to production of 

ished excisable goods maintained in sorting register, details of clandestine clearance 

finished excisable goods and details of payments mentioned in pen drive data, are 

rroborated to establish clandestine manufacture of finished products and clearance 

?reof. I also find that none of the appellants has stated that their respective 

itements have been recorded under duress or coercion or under threat and therefore 

positions made by these persons considered to be voluntary. The confessional 

tements along with corroborative facts available in the case are credible, voluntary 

ci hence, admissible as has been held in M/s. Surei Engg. Works V/s CCE, New Delhi 

)orted as 2004 (167) ELT 195 (Tn. Del.) as under: - 

"It is well settled that admission made by the maker can be accepted as a 
substantial piece of evidence under the law. He cannot be later on, permitted to 

turn round and deny that his admission was not voluntary, unless he is able to 
establish that the admission was extracted from him under coercion, duress, 
threat, etc. This being the position in law, in my view, the admission made by Shri 

Aaloke Surie, the proprietor of the Appellant's firm which he never retracted by 
alleging to had been taken out from him, by beating, coercion, provided substantial 
piece of evidence for proving the allegations against him, as contained, in the 
SCN. He even deposited the duty amount without any protest. Therefore, the non-
preparation of the Panchnama and joining of the independent witnesses, under 
these circumstances, has got no bearing on the merit of the case. 

(Emphasis supplied) 

I find that the lower adjudicating authority while denying opportunity to cross-

amine the witnesses has relied upon various case-laws as is seen from Para 9.3 to 

ía 9.7 of the impugned order. I find that Appellant No. 2 (Director of Appellant No. 1) 

; never challenged Panchnama proceedings and recovery of dispatch slips 

ablishing removal of finished goods for which no corresponding central excise 

oices were prepared; that he never retracted his statements, which admitted 

ndestine clearance of finished goods and the buyers have also not retracted their 

tements admitting clandestine purchase of finished goods manufactured by Appellant 

• 1. Hence, this is a case of clandestine removal of finished goods, ably supported by 

host of oral and documentary evidences. Hence, I am of the considered view that 

clentiary value of the depositions made by Appellant No. 2 and Appellant No. 3 and 

ir buyers in their respective statements cannot be lost due to denial of cross-

imination. 

.1. I find that no statement has been retracted by any person and facts recorded in 

ichnamas and contents of seized items are accepted by Appellant No. 2 also in his 

tements. It is not a case that only one statement has been recorded and relied upon 

series of statements of Appellant No. 2 to Appellant No. 5 establishing clandestine 

ioval of final products by Appellant No. 1. In the circumstances, I am of the 
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considered view that the statements relied upon in this case recorded at different time 

are not recorded under duress or threat but is now being alleged by Appellant No. 1 

only to get out of clutches of law and to avoid fastening of duty lability and 

consequences thereof. The facts of the statements have been independently 

corroborated by the facts and contents of Panchnama dated 05.10.2012 recorded at the 

time of search, and Panchnama dated 17.01.2013 recorded at the time of obtaining 

print outs from seized pen drive. 

7.4. Appellant No. 1 has contended that no evidences regarding procurement of raw 

materials, actual production of goods in the factory, removal of goods by adducing 

evidence of various transporters involved in delivering goods to customers and also 

payments that a manufacturer is expected to receive from the customers for selling and 

delivering goods have been adduced by the department. I find that the contention of 

Appellant No. 1 is not sustainable as the investigation has recovered voluminous 

dispatch slips from the factory premises of Appellant No. 1 during the search, which 

proves clandestine clearances of excisable finished goods backed by the admissions 

made by their Director i.e. Appellant No. 2 who was looking after the activities relating to 

manufacture and clearance of the finished goods! Hence, I find that department has 

discharged its burden successfully by adducing clinching evidences in this case. Hence, 

I am of the considered view that there is existence of ingredients substantiating 

manipulation and deception on the part of Appellant No. 1. It is settled legal position that 

in cases of clandestine removal, the department is not required to prove evasion with 

mathematical precision as has been held by the Hon'ble Apex Court in the well known 

cases of Aafloat Textiles (India) Pvt. Ltd. reported as 2009 (235) ELT 587 (SC) and 

Shah Guman Mal reported as 1983 (13) E.L.T. 1546 (S.C.). 

7.4.1. Hon'ble CESTAT in the case of M/s. N R Sponge P Ltd reported as 

2015(328)ELT 453 (Tn-Del) has held that when preponderance of probability was 

against the Appellant, pleading of no statements recorded from buyers, no excess 

electricity consumption found, no raw material purchase found unaccounted and no 

input-output ratio prescribed by law is of no use. The relevant portion of the decision is 

reproduced below:- 

"10.2 The statement recorded from shift supervisors being self-speaking cannot 
be brushed aside because they were the persons within whose knowledge goods 
were manufactured and cleared. Their evidence was believable, cogent and 
credible for the reason that they vividly described methodology of production.  

10.3 Added to the above, the director admitted clandestine removal of the 
goods not supported by Excise invoices. That resulted in loss of revenue. He 
there fore, admitted to make payment  of the duty evaded without controverting 
the Revenue implication of the entries in pencil handwritten ledger and chits 
recovered from possession of Appellant during search. Entire pleading of the 
Appellant therefore, failed to sustain when ma/a fide of the Appellant came to 
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record. Clandestine removal was well within the knowledge of the shift 
supervisors, accountant, Director, transporters and commission agent. Each 
other's evidence corroborated all of them and established unaccounted goods 
cleared without payment of duty. The most lively evidence of Kailash Agatwal 

brought the Appellant-company to the root of allegation. All of them established 
inextricable link of evasion. Shri Agarwal by his evidence attached all the persons 
involved in the chain of clandestThe clearance without their detachment. 

10.4 Preponderance of probability was against the Appellant. Pleading of no 
statement recorded from buyer, no excess electricity consumption found, no raw 
material purchase found unaccounted and no input-output ratio prescribed by law 
is of no use to it. Revenue discharqed its onus of proof brinqing out the allegation  
in the show cause notice succinctly. But, the Appellant miserably failed to 
discharqe its burden of proof. It did not come out with clean hands. 

10.5 It is not only one evidence, but multiple echoed evidence demonstrated 
oblique motive of the Appellant and proved its mala fide. Therefore, Appellant 
falls on all counts. Revenue's investigating was successful and its suffering was 
established. 

(Emphasis supplied) 

i The appellant has contended that Annexure G to SCN is based on difference of 

ious figures derived from sorting register with Daily Stock Account whereas some 

tries of production as per sorting register are lesser than that of recorded in DSA on 

rticular dates. I have gone through Annexure G to SCN and find that there are some 

tries where production recorded in DSA is higher than those recorded in sorting 

jister for particular types of Ceramic Wall Tiles. However, I find that the department 

s calculated evasion of Central Excise duty by giving effect to such quantity of goods 

ich are lesser recorded in Sorting Register in comparison to Daily Stock account and 

ide demand only for those quantities of goods which were manufactured by Appellant 

1 but less recorded in Daily Stock Account. I further find that Appellant No. 2 & 

ector of Appellant No. 1 has under his statement recorded on 05.10.2012 admitted 

it less production was noticed in Daily Stock Account on account under-reporting of 

duction in Daily Stock Account and also accepted that they had sold these 

èrential finished goods without preparing central excise invoices and without 

jment of Central Excise duty. In view of above, I do not find any merit in the 

ument of the appellant that relying on sorting register is not correct. ç 

I find that the Appellant reliance on decision of Hon'ble CESTAT Ahmedabad in 

case of M/s. Arya Fibers Pvt. Ltd reported as 2014 (311) ELT 529 is misplaced 

smuch as the Hon'ble Tribunal was dealing with the different set of facts as 

cussed as in the said case, the facts before the Hon'ble CESTAT were that cross 

mination was denied in the case even when the Appellant was challenging the 

tebooks/Chits maintained by employee of other party and the statements of their 

actors did not admit the correctness of the documents whereas, the case on hand 

s different set of facts, where cross-examination of the persons whose statements 
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have been relied upon as requested for by Appellant No. 1 has been denied by the 

lower adjudicating authority on the basis of recovery of incriminating documents 

indicating clandestine production and clearances thereof and on the basis of 

confessional statements of Appellant No. 2 and Appellant No. 3 (Director and 

shareholder of Appellant No. 1) and buyers of the said goods i.e. Appellant No. 4 & 5. 

None of these appellants or persons whose statements were relied upon have been 

retracted and therefore, the confession made in statements can be considered as valid 

piece of evidence as per settled legal position. Hence, this decision relied upon by the 

Appellant is not applicable in the present case. 

7.7. In view of above factual and legal position, I find that confirmation of demand of 

Central Excise duty under the impugned order is correct, legal and proper and 

therefore, I uphold the impugned order for demand of duty. 

8. It is natural consequence that the confirmed demand is required to be paid along 

with interest at applicable rate as per Section 1 1AA of the Act. I find that Appellant No. 1 

has suppressed manufacture of finished goods and clearances thereof on the strength 

of dispatch slips without making corresponding central excise invoices and without 

payment of Central Excise duty and without accounting for the manufactured and 

cleared finished goods in their records. Thus, Appellant No. 1 has suppressed the facts 

with intent to evade payment of Central Excise duty, which clearly attract provisions of 

Section 1 1AC of the Act read with Rule 25 of the Rules. Hence, I find that Appellant No. 

1 is liable to penalty equal to duty so evaded, under Rule 25 of the Rules read with 

Section 11 AC of the Act, as has been held in the impugned order and hence, no need 

to interfere with the order in respect of penalty on Appellant No. 1. 

9. It is on record that Appellant No. 2 was the Director of Appellant No. 1 and had 

knowingly indulged himself in suppressing the production details in their production 

register and was actively involved in clearances of the finished goods without 

preparation of central excise invoices and without payment of Central Excise duty and 

under invoicing/under grading of their finished goods and hence, directly concerned with 

removing and selling of such finished goods and therefore, penalty under Rule 26 of the 

Central Excise Rules, 2002 is required to be imposed on him and I uphold the penalty of 

Rs. 8,00,000/- imposed upon him. Appellant No. 3 was shareholder of Appellant No. 1 

and has knowingly indulged himself in purchasing of packing materials used for 

clandestine clearance of finished goods and maintained records of clearance of finished 

goods without central excise invoices in pen drive recovered from his office chamber 

and thereby he abated Appellant No. 1 in evasion of central excise duty and hence 

penalty imposed upon him under Rule 26 of the Rules is justified and I uphold the 

penalty of Rs. 5,00,000/- imposed upon him. 
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Appellant No. 4 and Appellant No. 5 have contended that the imposition of 

nalty under Rule 26 of the Rules is not correct; that there is no evidence that they had 

y reason to believe or had any knowledge that the goods were liable to confiscation 

d yet they were held concerned in dealing with such goods. I find that Rule 26 of the 

iles prescribes that- "Any person who acquires possession of, or is in any way 

ncerned in transporting, removing, depositing, keeping, concealing, selling or 

rchasing, or in any other manner deals with, any excisable goods which he knows or 

s reason to believe are liable to confiscation under the Act or these rules, shall be 

ble to a penalty not eceeding the duty on such goods or two thousand rupees, 

ichever is greater". It is seen that penalty under this rule is imposable as soon as 

cisable goods in respect of which offence is committed, and the person who has dealt 

ch excisable goods, knew that the same were liable to confiscation. The lower 

judicating authority has imposed penalty of Rs. 2,00,000/- each upon Appellant No. 4 

d Appellant No. 5, which is reasonable considering central excise duty involved in the 

rchases made by them and hence, appeals filed by them need to be rejected. 

In view of above discussion and findings, I uphold the impugned order and reject 

appeals filed by all Appellants. 
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.1. The appeals filed by the Appellants stand disposed off in above terms. 
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RPAD  

M1s. Topland Ceramic Private Limited, 

Survey No.250 Paiki, 

Bela (Rangpar), Pipli Road, 

Morbi 

T. c'igk 111cP Ulc 

o 

Rigdl -i'k 

Shri Rajnikant Khodabhai Agola (Patel), 

Director, M/s. Topland Ceramic Private 

Limited, Survey No.250 Paiki, 

Bela (Rangpar), Pipli Road, 

M orb i 

4 *1lct*ci 11-11 31Tiff (t) 

slji, . iFict 

(.\o
, 

RNd 

Shri Vipul Premjibhai Patel, 

Share Holder of 

M/s. Topland Ceramic Private Limited, 

Survey No.250 Paiki, 

Bela (Rangpar), Pipli Road, 

Morbi 

T {ji 1tTT, 

il1cp !1lc i11~S, 

____ _____ ____ 

1T(lg), Fgd) -iks1 

Shri Pareshbhai Ajramanbhai Baraiya, '3I1-[f 1, 
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Proprietor, MIs. Om Trading, 

30-Swagat Chambers, 

8-A National Highway, Morbi 

w1qlcL, . .311TT 

o'ld 

5 Shri Ashokbhai Davaljibhai 

Chandibhamar, 

Proprietor, MIs. Panama Marketing, 

8-A National Highway, Near 
Pump, 

Lalpar, Morbi 

Omkar 

it1w, T f -n 
. u-ii'-ii 

______ 

-iti 

Copy for information and necessary action to:  

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone Ahmedabad 
for his kind information. 

2) The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 

3) The Deputy Commissioner, GST & Central Excise Division, Morbi. 

Guard File. 

a 
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