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RAJ-EXCUS-000-APP-057-2018-19 

Passed by Shri Gopi Nath, Additional Director General (Audit), Ahmedabad Zonal Unit, 
Ahmedabad. 

3Jff  fRo3 (tT.t.) a1ic, ?l3.?o.Ro? i 1TT 't s1'  31lfliT 31T1 R. 

o(3/o9q[ I~,o-Itcf °l9 i J-J(UJ I  TIT 3T'1 3f, 3itic 

i'lo t Icc-I 311T 1SSW 41E ITWq, T 3c'-llc k4 31 X1r ?SW r iu 

311T c dJ  3Tti1fr i 31Tr tflj co i  3Ttft1 IIcbl t  

fi dl4I 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Gopi Nath, Additional Director 
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate 
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3Tqt 3fl cu +I1-d 3lkictdl i4V4cfcfI *I1c, 3iN1cftf, o-c1'4 3c4I kiI , c1Ic4,.(, (I'i4')  /  
I ITTI ii't 't1c1 1irr 31TT 1cu: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar I Gandhidham 

9• 3Pfl'fcld'  & c1R r o-fiJ- qr /Name & Address of the Appellants & Respondent 
1.M/s Shyam Construction Co., 10, Amrut Residency, 6, Pate! Colony, Opp ; Co-Co 
Bank Jamnagar, 

4-I 31T(3TW) ?1tT cf  c,1W:d -ulicu ri -cu i1r1 / rrtur 
3Tt1W CI4' 1cl1dI JI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

*I 1c4' ,itZ[ jc'-1I 1c'-4 IT ,c1IcM 3i4)ci a l,Il1ilcuI i if 3f41r, 1,o-çl ,3çYIC 1c'4 

31 ,1944 TU '35B 3iflT lcc1 31 1Pr, 1994 t 1TU 86 3TdT 
1fc1  4r ii 1Cbct Il 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) cd1jcl,, Ol .J-Ic4Ic4,o1 PlfIr I-II-1 t41l 1c-cl,, o-ç 3c4lCo{ T' t cBc jç4 

Tfl15F eT f[ 4t,  c1c1, i 2, 3fl o1 1?c-c, tt  T1V li 
The special bench of Customs, Excise & Service 'Iax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) jtc4-cl 4Pt-4 1(a) * lc1iY 1V 31t1tt 3TlT1T TF 3T41f *"ui 1c'l', 3c'-Ic 1c1 1 

'I 3T'lc nfiUr -è.) 4r tffr r 4l1i, , i, 31T 

3i-icIGlIC- oOf t l ,flo-  ElT1V Il 

To the West regional bench of Customs Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 



(iii) 1c'1kl a- IklIIcbUi 3TT cbT 1v 3c11iC, ii (3141w) 1 iici1, 2001, 
i 1i 6 i 3TEf f*?r fhL 1i EA-3 t 1T i1'1 iiaii ifv I 

 Thi ,i11 iii, Ii 1e'4 ir jdj ,IIjl 9idI 3fT e1dIIir T?Tr 1d1a1I, 5 
c1i  ff 3f cJi, 5 1Nsi  rr 50 1RJ '-1L. Ii 3TT 50 ii  3lflleF fr '1F: 
1,000/- 'l,_5,000/- ''-l' 3TTT 10,000/- '4 T 1-IsIftT  II 1e4 *r '>iI1 1c1da1 I iTiftT 

iJldlo1, if 1c4 a 4)cUl 1Ni1I 14ct &l:;1.-cj& ojJ-j 
iiu iIc1 ,1IoiI n1 I if1r r 1dIdI.1, 

t 3 1NI '1II ii1v s'1I 1G1111 C1 i'IIc'li a r iiwi fir 
( 3ti) ¶I  3frfl  i iRi 500/- 'i r 1c*1r , i.j-n c4a1 ki li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / • as 
prescribed under Rule 6 of Central Excise (Appeal) Rules 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac. 5 Lac to 
50 Lac and above 50 Lac respectively in the form 01 crossed bank draft in favour of Asst. 
Registrar of branch of any nommated pubhc sector bank of the place wheie the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Apphcahon made for grant of stay shall tic accompanied by a fee of Rs. 500/-. 
31Tlc)z1 1n1E1ur WfT 31flw, lci 3m)1zrT, 1994 r iiu 86(1) 3Tf ,c1Ic4,'t 

i-icuc4), 1994, f14  9(1) ç1ç1 fltft1T !,1tIl S.T.-5 f EIT 41I' 4 ff ,1ød) tT' 31* 
Tr f  31lT f 3111w *r  t, 'A1I 1TT ' icida1 (ii ' ti 'I11 Jfil1ci 

iI't Errfv) 3 T Q ii 1c1IcP( ,HId! ,II.jT J1lI 3flT (fdlI.Llj 
d(.4I xtJ-ta1I, 5 cl ff 3'I' c 'J-, 5 .l'-iv rr 50 cu v cict 3T-TT 50 itJ  
3Ti fr -Ir: 1,000/- ),_5,000/- i/ 31TT_10,000/- t4) r ftr iii r i1r 

çda 4.I fI'I1IftT k4 F 1dlc1Ia1, 16IId 3ILI1c?1l *r ll1 
afld-f lii1aiq, th 'f' lU .JIl1 IId  T'F ciii fii iiaii EII1V I 

TtF T 1dlcilal, *f 31 iHsil 1ail ijifv "ii .l6tIc1 314N a- lI1l11clUl t llI RTT 
Plf 31Tr ( 31T) f  31TT-q' 1T 500/- iL 1 *1T ci, lJ1l cbll J/ 

The appeal under sub section (1) of Section 86 of the Finance Act 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate m Form S.T.5 as prescnbe under Rule 9(1) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha1l be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of servicç tax & interest demanded & penalty levied is mqre 
than five lakhs but not exceedmg Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more, than fifty Lakhs rupees, rn the form 9f 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

fcc1 311ilT, 1994 iIt 'RT 86 i(  3tl-TIU31Y (2) i (2A) 3T1 C t dJ)  3141w, lcl 

ficilc.1, 1994, 1iJ-f 9(2) 1 9(2A) cici 1f-M[ W1I S.T.-7 I' rr i'4) trt ic f2T 

31Ilc1-d, '"-c'kl 3c'IIC, fe 31T1T 31td (31flit), rlI ict4l ci, mftr .311r *r 'i1IT 
+leal (oiIi t2 tft ,iii1t11ci G41 EHfV) 3 31 I1ctc-1 c1l'U Ulc4' 3ilictd 31-tIT 3'1l.1cfct, 

o-ç1 3c'-lIC Th'l'/ k1Icfr, t 3i4)c' a- Ill11cb(0 l t c cht,r iir 1r ?,al ctil 31TT r 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

4) i)a-t 3çL4 ç'ci, t , 1lci, 34ç 11ci,Up (-èc) 3141'* 
,3c'-lIC k4 31f)f1 1944 .1TU 351 3tMT, cc?k 3111i*ZfT, 1994 R1 83 i 

3flT Ic1lcl, cfldT 4r dI , [ 31TF 34)ç  ' 3111w ci,,j,ç .-ij ,jçt-ilC 

]cb/cU EfT 10 1TTT (10%), 5I d-Hdl t 1J-l'ia1I fcti1~i , IT si1J-i'iall, 1c'1 ..lJ-1'iolI 

1lf?4d , Iif dIclla-I 1ii .jilI., 31F -lf 1 ila'l c1lcl 3Tf1w r i1t r 

acl 3c'-llC c'4 t 1lci,( 3TlP "didl f  TtT 1c1" IJ-a1 iif 
(i) F1131dNcbJ-f 
(ii) 'laic. ,jd-fl dI  dIçc  T1t 
(iii) 1 iail llilc1c4l i fii 6 3tdf T  

ci, fldia Jiii 
For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i)  

(C) tR i' j' tjuJ  3ll: 
Revision app1iation to Government of  India: 

3fl1 $ tJT1ur fl1cbl llci 1IHc'i) , IT ic'4Jc 14' 3T1J, 1994 r TRT 
35EE 3TP[ 3T *clM., TI'tTUT 3iTT fcd d-Hv1, 'Ii-4 
1wr, :it1t h4 d-lld'I, '-i cl-11O001, t fff flo1l TT1fl / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 194 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

d-llc'l alch(-ilol J1I , ii o1c41Ioi 11 J1Ic'l t f?I,+1  4R i 'IIdlJ1a1 
'tTT 1T I  3ir c,kIo T 1b  1Q 3TT T dI  4kdO i ft 

T TF[tT 'tir, 1+l cf1kIIo T J-IIc4 
HIHc  *11 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) Tt th it lId f1J-'i'i Mlç1 c4,tr 1Ic' 
3cLII 1cc4,   (1) T ,fH.&1c fr 5ff f ,(J ff 4çj 4  d4 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

3c4K hF dldIa1 f  fII flV[ H'&, I1W T1 R1T t J-el I1c1 1ii djI / 
In case of goods exported outside India export to Nepal or hutari, without payment of duty. 

trr .jc'IIC, jc-'11C,ø1 Ic'-4 dIç1ta1   Z51t f 31 T1RTTf 1 
SflTit c1cI HIoQ4 Kr dj 31C 311T 5fr 3iilctd "(3TtT) CI'U 1c1 317TT (f 2), 
1998 i(r lRf 109 cii tZrT r dI 3fQtT  R rr uc, * tlT1T f rtr ii 
Credit of any duty ailowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 

icI-c1 31TT i1t t ',i1i I-I EA-8 , 5It t 3c'-HC1 1c'4' (31T)Q.I-iIc1cYl, 
2001, 111 9 3I1  , 3TJ 3  4r ;n iifv I 

3clic, 31 1ir, 1944 iIr irr 35-EE dci ].-cb t 31kld1I ITE d't 
TR-6 c(   ç do- *E .iio1'I 'iTEfVj / 
The above application shall be made in duplicate in Form No. EA-8 as specified iinder Rule 9 
of Central Ixcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE 61 CEA, 1944, under 
Major Head of Account. 

31TT FiT 4i1ICI fftT 1e 3jd JV I 
.jll 1e1o1 tc4J-1 1 eii'L1 ' IT 3t fr  200/- dldIaj fit syIIL 3 

T i ni  t  fr **  1000 -I r iici'i f -it ii I 
The revision application shall be accompanied 'by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Ks. 1000/- where the amount involved is more than 
Rupees One Lac. 

i 3ITT r ct rr 311fr r +iiiàr fr i- rr .311r f r dIcIIo1, 3'1LcI-d 
iiii 'i1i i rzr zt fi '4 itoI ¶i tift 3i) 

tfct(Ui t 1Th 3Tr Zff  *it2T 1[ t UiF  31TT 1Tr ,iiIc1I I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be pad in the 
aforesaid manner, not withstanding the fadt that the one appeal to the Appellant I ribunal or 
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

3Tfr, 1975, 3iaiit1T-I 3TTTR T 31TT tT iiT 31T 
rr 1'1I1ft[ 6.50 r oII'lIc'H1 1?.1 '1dIi ')ii EIrfVI / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating 
authority shallThear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I m terms of 
the Court Fee Act,1975, as amended. 

tFIT tc'-'l', o-ç4 icI 1c4 t ,c1Ic( 3i'I)c -1  (ctI  11) 1JiIc1cIt, 1982 
t 3Tf T11TT   co  cIjç  11I *t 3 't Ia 3flc1ç1 fTr '1Idl I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

3t-4 jL1c TTFth t 314t tc1 c4 11Id CII(c4,, -dd 3 o1a1d-I TIT 

3TlTt t@11T '1iI www.cbec.gov.in ?,i WF I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental wesite www.cbec.gov.m 

(iv)  

(v)  

(vi)  

(D)  

(E) 

(F)  

(G)  
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ORDER IN APPEAL 

The present appeal has been filed by M/s. Shyam Construction Co., 10, 

rut Residency, 6, Patel Colony, Opp. Co-Co Bank, Jamnagar (hereinafter 

rred to as the appellant) against Order-in-Original No. DC/JAM/R-. 

172016-17 dated 10.02.2017 passed by the Deputy Commissioner, Central 

ise & Service Tax Division, Jamnagar (hereinafter referred to as the 

udicating authority). 

Briefly stated, the appellant filed a refund claim for Rs. 15,27,810/- on 

ount of retrospective exemption granted to the construction related services 

vided to the government departments and local authorities as provided in 

tion 102 of Finance Act, 1994. On scrutiny of the claim filed by the 

)ellant, it was noticed that there were some discrepancies in the said claim 

:1 the claim was liable for rejection. Therefore, show cause notice dated 

12.2016 was issued to the appellant proposing rejection of their refund 

im. The SCN was decided vide 010 No. DC/JAM/R-434/2016-17 dated 

02.20 17, wherein the adjudicating authority rejected the claim on merit as 

J as on the aspect of unjust enrichment. Hence the present appeal. 

The appellant are contending mainly on the following grounds: 

(i) According to adjudicating authority, "works contract service" is not 

falling within the arnbit of section 102 of the Finance Act, 1994. In 

this regard, it is submitted that w.e.f. 01.07.2012, when service tax 

regime shifted from specified services to the negative list based 

service, the levy of service tax under specified category become 

redundant and all services covered under the definition provided in 

section 66B are taxable. Further, as per definition of "works contract 

service" provided in section 65B(54) of the Act, they have provided 

construction with material to Gujarat Council of Elementary 

Education under Sarva Siksha Abhiyan Mission, Gandhinagar, for 

which refund is claimed. Works contract service is not a category but 

it is to be defined because of its very nature of inclusion of the 

material while providing the service and exclusion of service tax 

liability on that material part included in it. Therefore, service of 

construction, commissioning, installation, completion, fitting out, 

repair, maintenance, renovation, alteration etc. stated in section 102 

of the Act, when provided with material, it categorised as works 

contract as per section 65B(54) to specify that this construction 

4 



188 / RAJ / 2017 

service has been provided with material. So, works contract service is 

not a separate category in the new regime of service tax but a different 

method for valuing the service due to inclusion of material value. 

Therefore, the service provided by them to government organisation 

for which refund is claimed, duly fall within the ambit of section 102 

of the Act. Moreover, such construction related works contract 

services was also covered under entry No. 12(a), (c) and (f) of the Mega 

exemption notification 25/2012-ST which was deleted through 

Finance Act, 2015. 

(ii) Regarding payment of service tax on abated value, it is submitted that 

the provisions relating to determination of value of service portion 

involved in the execution of works contract are contained in Rule 2A 

of Service Tax (Determination of Value) Second amendment Rules, 

2012 (Notification 24/2012-ST dated 06.06.2012). As per the said rule 

either the value of the material included in the provision of the service 

is to be deducted or a fixed percentage is to be deducted considering 

the nature of work. Hence they have correctly taken the value of 

service portion @ 40% on total amount charged for the original work. 

Therefore, remaining 60% is claimed as abatement on the total 

amount charged for the material portion. Hence, they have correctly 

paid service tax in respect of bills submitted for the refund claim. 

(iii) The adjudicating authority has contended that out of five R.A., bills, 

three R.A. bills do not contain dates. In this regard, it is submitted 

that in case of government work, they are not required to issue any 

such invoice to government authority. The service recipient i.e., 

particular government department prepare R.A. bills after taking 

measurement of work done. Moreover, government has deducted TDS 

from the bills of 20 15-16 and payment of the same has been received 

in this year. They have accounted for the same in their audited books 

of account and paid income tax accordingly. Adjudicating authority 

could confirm such facts independently from Form 26AS at the time 

of adjudicating the case. From copy of ledger account it can be seen 

that all bills for which service tax paid and claimed as refund are 

related to FY 2015-16 only. Therefore, there is no question regarding 

the date/period of the bills for which refund has been claimed. 

(iv) As per the adjudicating authority, they had claimed the abaterrient of 

60% of the total serviceable value by mentioning notification 

24/20 12-ST in ST-3 returns. As per view of the adjudicating authority 

the said notification pertains to amendment of service tax valuation 

V 

5 



188/RAJ/2017 

rules and does not provide abatement and hence they have claimed 

incorrect exemption in their ST-3 returns. In this regard, it is 

submitted that they had provided works contract service and taxable 

value is to be calculated as per provision of Rule 2A of Service Tax 

(Determination of Value) Second amendment Rules, 2012, which were 

notified vide notification No. 24/2012-ST dated 06.06.2012. 

Therefore, they have mentioned the said notification in their ST-3 

returns. 

(v) According to adjudicating authority, they have availed Cenvat credit 

without following the provisions of rule 6 of the Cenvat Credit Rules, 

2004. In this regard, they submitted that they have maintained 

separate books of account for Cenvat credit taken of input service and 

thus, complied with rule 6 of CCR, 2004. Moreover, department has 

carried out the service tax audit of their firm for the period from 20 12-

13 to 20 15-16 on 07.02.20 17 and verified all claims made by them in 

service tax returns, including claim of Cenvat, during those period. 

This fact can be verified from the copy of the audit report attached. 

Further, on 2 1.07.2015, there was a service tax search carried out by 

the Prejentive Department and verified service tax paid by them till 

the date of the search. However, they have also not found any mistake 

or raised any SCN in respect of their search proceedings. Thus, their 

record has been verified twice and found no query. If there was any 

violation of rule 6 of CCR, 2004, the same would have been mentioned 

in audit report para or converted to SCN consequent to search. 

Therefore, they have rightly claimed Cenvat as per rule 6 of CCR, 

2004 and there is no violation. 

(vi) As per adjudicating authority, major amount of service tax for which 

refund has been claimed was paid by availing Cenvat credit on the 

basis of invoices issued by the various sub contractors and these 

invoices are not valid documents for availing Cenvat credit as 

provided in rule 9(2) of Cenvat Credit Rules, 2004 read with Rule 4A 

of Service Tax Rules, 1994. It can be seen from verification of the 

invoices that they contain name and address of the service provider 

and service recipient, R.A. Bill number, Description of service 

provided, Taxable amount of service, service tax payable and net bill 

amount after deducting TDS, retention money, labour cess and WCT 

etc. and charging service tax amount. There is one to one correlation 

between input service bills and the taxable output service bills. They 

had taken credit of only those input services which directly related in 

6 



188/RAJ/20 17 

providing the taxable output service (Government work) for which 

refund is claimed and submitted all documents to adjudicating 

authority. Further, payment was also made in time as provided in rule 

4(7) of Cenvat Credit Rules, 2004. The sub-contractors are duly 

registered with service tax department and also making payment of 

service tax from time to time. In support, they submitted notarized 

affidavit from respective sub-contractors declaring that they have 

deposited the service tax on the bills issued to them, into Government 

Treasury. They also submitted CA certificate certifying such facts. The 

adjudicating authority has not pointed out any defect from input 

service bill except the procedural mistake as stated in para 18.1 of 

010. Cenvat Credit Rules, 2004 placed more thrust on substantive 

provision and less on the procedural provisions. They relied upon the 

case laws of (i) Toll (I) Logistics Pvt. Ltd. Vs CCE - 2016 (41) STR 80, 

(ii) Ramdev Food Products (P) Ltd. Vs CCE - 2011(023) STR 0475, (iii) 

Lakshmi Automatic Loom Works Ltd. Vs CCE, Coimbator - 2011(274) 

ELT 375 and few other citation. 

(vii) Out of total amount of the service tax pertaining to government work 

claimed as refund amounting to Rs. 15,27,810/-, they have paid the 

service tax of Rs. 57,319/- through challan and Rs. 14,70,491/- has 

been paid through the claiming the Cenvat of input service credit 

pertaining to the work. At the time of payment of service tax, the 

services provided to the concerned government organizations was 

taxable and hence, service tax had been paid to the sub-contractors 

pertaining to this work was claimed as Cenvat. Now, introduction of 

section 102 to the Finance Act, 1994 through Finance Act, 2016, they 

have to claim the refund of service tax in respect of the government 

contract entered into before 01.03.2015. It is their view that as per 

Entry No. 29(h) to Mega Exemption Notification 25/ 2012-ST dated 

20.06.20 12, service tax is exempted in case of sub-contractor 

providing services by way of work contract to another contractor 

providing works contract service which are exempted. Hence, if the 

service tax on works contract is exempted in case of main contractor, 

it is exempted in the hands of sub contractor also. Although there is 

no direct exemption has been provided to sub contractor however, 

there is indirect exemption available to sub contractor. With 

introduction of section 102 to the Finance Act, 1994, such services 

are again exempted with retrospective effect and under this section, 

they have to claim the refund of service tax in respect of the 

7 
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government contract entered into before 01.03.2015. Therefore, as per 

entry No. 29(h), the service of the sub-contractor are also exempted. 

Accordingly, they are allowed the refund of the service tax paid on the 

bills raised to their sub-contractors. Therefore, whatever Cenvat has 

been utilized at the time of payment of service tax, is also to be 

refunded accordingly and not to be reversed. Thus, the refund of 

service tax will be as good as reversal of Cenvat. Without prejudice to 

the above, for any technical reason, if the refund pertaining to the 

Cenvat credit claimed in respect of input services cannot be 

entertained to pay in cash as refund, the same may be ordered to be 

restored to their Cenvat account. 

(viii) It is not the duty of the adjudicating authority to find out any defect 

in the working of the service tax already paid. As per section 102 of 

the Act,, while granting of refund of service tax under the said section, 

the adjudicating authority has to consider only that whatever service 

tax paid by them and claimed as refund, would not have been so paid, 

if the sub-section (1) of section 102 of the Act had been in force at the 

time of provision of service. Under Finance Act, 1994, for detailed 

scrutiny of the service tax assessment of an assessee, there are 

provisions of service tax audit and the concerned authority has 

powered for scrutiny of service tax return also. The fact that service 

tax audit of the relevant year has already been done by the 

department and therefore adjudicating authority has limited power to 

reject the refund claim with the facts and underlying law. Thus, the 

various observations made by the adjudicating authority are not 

under the purview of the adjudicating authority while granting refund 

claim. 

(ix) The adjudicating authority has observed that as per conditions of 

contract forming part of bidding documents the price quoted is 

inclusive of all taxes and hence burden of tax has been passed on. As 

per normal costing principles, when the price of any tender is to be 

calculated, it includes cost of material, labour, other expenditure to be 

incurred to complete the work, all taxes which are prevailing at the 

time of entering into contract and profit margin, then after the rate 

(SOR) is quoted for a tender. At the time of entering into the above 

stated contract before 01.03.2015, service tax was exempted on such 

service, tbere'ore it cannot be said to be included in rate/price, merely 

on the basis of wording mentioned in the tender documents. In almost 

all contracts works awarded by the government, the rate (Standard 
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Schedule of Rate - "SOR") would include all the costs to be incurred 

by the contractor for that particular contract and they stated in the 

rates clause with the tag 'inclusive of all taxes'. As the service tax was 

exempted till the announcement of withdrawals of exemption entries 

in Budget 2015, the government contractors would have not 

considered the service tax at all, as their cost of contract while 

quoting the rates (SOR) of contracts tendered. If this clause is 

interpreted as per adjudicating authority, than no one could become 

eligible for refund under the government contract and the provision 

made in section 102 of the Act would be redundant. (Relied upon case 

law of Cimmoc Ltd. Vs Collector of Central Excise, Jaipur). 

(x)	 They relied upon the following case laws in support of their contention 

that their case is not hit by bar of unjust enrichment: 

(a) CCE & ST, Bhavnagar Vs Modest Infrastructure Ltd. - 2012 (37) 

STT 505 

(b) EPE Process Filters & Accumulators (P.) Ltd. Vs CCES, Hyderabad 

- 2017 (80) Taxmann.com  286 

(c) Krishna Homes Vs CCE - 2014 (34) STR 881 

(d) Weispun Gujarat Stahal Rohren Ltd. Vs CC(I) Nhava Sheva - 2014 

(306) ELT 513 

(e) Vyankatesh Real Estate Developers Vs CCE, Nagpur - 2015 (50) 

GST 761 

(f) CCE, Surat - II Vs Binakia Synthetics Ltd. - 2013 (294) ELT 156 

(g)Jageti&CoVsCST-2012(26)STR411S 

(xi) In case of M./s. Shanti Construction Co. in respect of SCN No. 

237/ 2014-15, wherein the assessee has provided construction service 

for the construction of Police Staff Quarters and construction of 

Eklavya Model Residential School to Gujarat State Police Housing 

Corporation (a government organization), wherein even though there 

is contract clause containing rates are "inclusive of all taxes", the 

Hon. Principal Commissioner, Rajkot granted exemption for said 

service as the same is provided to Governmental Authority. 

(xii) In the following refund orders (010), considering the above legal 

position, the refund has been granted in respect of such construction 

works provided to government authority which was exempted till 

31.03.2015 and on which service tax paid in FY 2015-16, which has 

been later on claimed as refund under section 102 of the Act. 
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(a) 010 No. 182/Ref/ST/AC/2016-17 dated 07.03.2017 passed in 

case of M/s. Anand Associates by Assistant Commissioner, 

Ahmedabad - III. 

(b) 010 No. 06/Ref/ST/AC/2017-18 dated 11.05.2017 passed in case 

of MIs. K. R. Savani by Assistant Commissioner, Ahmedabad - III. 

(c) 010 No. Div-I/ST/59/Ref/2016-17 passed in case of M/s. Bhumi 

Procon Pvt. Ltd. by Assistant Commissioner, Vadodara - I. 

Hearing in the matter was held on 28.12.20 17, which was attended by 

ci Bharat R. 0zha, C.A. He reiterated the submissions of appeal memo, 

mitted additional submission dated 28.12.20 17 for consideration. 

I have carefully gone through the entire case records, SCN & 010 issued 

ii contentions raised by the appellants in written submission as well as 

tentions raised during hearing. I find that the issues to be decided in the 

sent case are - (i) whether appellant is eligible for refund of service tax paid 

them during 2015-16 on account of introduction of Section 102 of the 

iance Act, 1994, and (ii) whether the appellant has passed on the burden of 

vice tax or not. 

I find that the adjudicating authority has rejected the claim on merit as 

11 as on account of application of doctrine of unjust enrichment. On going 

-ough the order passed by the adjudicating authority and submissions of the 

pellant, I find that some of the grounds raised by the adjudicating authority 

• rejection of refund are frivolous and procedural in nature. For example the 

servation that R.A. bills do not contain date. In this regard, I find that the 

pellant have submitted enough evidences on the basis of which such date 

[1 be ascertained. Therefore, so far as the refund amount pertains to amount 

service tax paid between 01.04.2015 to 29.02.20 16, such refund cannot be 

ected on the ground that R. A. Bills do not contain date. Next such 

servation is mention of notification number for claiming abatement. I find 

tt the appellant have shown that the notification number was shown in ST-3 

urns to mention Rule 2A of the valuation rules. Therefore, I hold that solely 

these grounds refund claim cannot be rejected. 

Now, coming to the issue as to whether works contract service is covered 

der section 102 of the Finance Act, 1994 or otherwise, I find that services 

ated to construction, renovation, repair, installation, etc. are covered under 

category of works contract service when the contract is not only for service 
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but the contract involves material as well as service. In such cases, abatement 

for the portion of material is granted and remaining amount is charged to 

service tax. Even otherwise, as correctly contended by the appellant, works 

contract was eligible for exemption under mega exemption notification No. 

25/2012-ST and therefore there cannot be any doubt regarding eligibility of the 

appellant for benefit envisaged under section 102 of the Finance Act, 1994 

merely because they were providing works contract service. 

8. I further find that the adjudicating authority rejected the claim for non 

compliance with the rule 6 of the Cenvat Credit Rules, 2004; it is observed by 

the adjudicating authority that during the relevant period, the appellant had 

provided exempted service and Cenvat was also availed but no reversal under 

rule 6 of Cenvat Credit Rules, 2004 has been made. The appellant is 

contending that they had maintained separate records for Cenvat credit taken 

of input service and thus they have fulfilled the obligation of rule 6 of CCR, 

2004. They have also argued that during the period departmental audit was 

also conducted and preventive had also conducted search operation but no one 

has pointed out that they have not followed rule 6 of CCR, 2004. in this regard, 

I find that it might be true that the appellant were maintaining separate 

records for input/input services used in providing exempted services and 

taxable services upto insertion of section 102 in the Finance Act, 1994 but the 

question here is - whether the appellant was eligible for taking and utilizing 

credit of input service for the construction related output service provided by 

them to government authorities, when such services were exempted with 

retrospective effect. I find that the appellant had tried to justify taking utilizing 

such credit by resorting to Sr. No. 29(h) of notification No. 25/2012-ST, stating 

that the said serial number provides exemption to sub-contractor when sub-

contractor is providing works contract service to main contractor, whose 

service is exempted. In this regard, I find that since sub-contractor is not 

providing service directly to government department but providing service to 

main contractor, though such services can be treated as exempted in view of 

the retrospective exemption provided under section 102, ibid, it cannot be said 

that sub-contractor is eligible for refund under section 102 of the Finance Act, 

1994. Further, if at all the sub-contractor is desirous of getting refund by 

treating the services provided by them to the main contractor under Sr. No. 

29(h) of notification No. 25/2012-ST, they have to file refund application under 

section 1 lB of the Central Excise Act, 1944 and not under section 102 of the 

Finance Act, 1994. Therefore, the logic presented by the appellant that allowing 

refund of amounts paid through Cenvat credit would tantamount to reversal of 
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dit, is not acceptable. I find that without following the prescription of rule 6 

he Cenvat Credit Rules, 2004, no refund can be granted under section 102 

the Finance Act, 1994. In this regard, I agree with the views of the 

udicating authority and hold that on this count, rejection of refund by the 

udicating authority is proper and is required to be upheld. 

One more issue to be discussed is with regard to documents on the basis 

which Cenvat credit was availed by the appellant. It is found by the 

udicating authority that the invoices issued by the sub-contractors of the 

)ellant were not proper invoices as per rule 4A of the Service Tax Rules, 

)4 and therefore availment of credit is not correct as per rule 9(2) of the 

wat Credit Rules, 2004. The appellant is contending that most of the 

[uired details are available on such invoices and for remaining details, the 

-contractors have filed affidavit stating that they are registered with the 

vice tax department and have paid the service tax as shown in their 

oices. In this regard, I find that when it is already held by me in the 

egoing para that the claim of refund filed by the appellant is not admissible 

not following the requirement of rule 6 of the Cenvat Credit Rules, 2004, I 

rain from going into this matter. 

Now, coming to the issue of unjust enrichment, I find that the 

judicating authority has held that the burden of tax has been passed on by 

appellant to their service recipient as the contract contains a clause that 

rates quoted by the contractor (appellant) shall be deemed to be inclusive of 

the taxes. The appellant are contending that at the time of execution of 

itract, service tax was exempted and hence SOR did not include service tax 

rtion and accordingly they have not charged service tax from service 

ipients. Further, they have also enclosed C.A. certificate, besides affidavit 

d by them. On perusal of the language used in the said section 102 of the 

iance Act, 1994, it is clear that retrospective exemption and refund has been 

nted to construction services provided to government departments only in 

es where contract was entered into before 0 1.03.2015. The rationale behind 

s particular date is very clear. Before 01.04.2015, such services were 

mpted vide notification No. 25/2012-ST dated 20.06.2012, however, vide 

tification No. 06/ 2015-ST dated 01.03.2015 some entries in the notification 

/20 12, ibid, were deleted, resulting into end of exemption from service tax on 

construction service provided to government departments. Thus, it is clear 

.t any contract entered into between service provider and government 

partment (service recipient) before 01.03.2015 would not include service tax 
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portion in the contract value. However, any contract entered into after 

01.04.2015 would certainly consider service tax portion in the contract value 

(SOR). Therefore, retrospective exemption and refund granted under section 

102 of the Finance Act, 1994 read with notification No. 09/2016-ST dated 

20.06.2016 (granting exemption to construction related services provided to 

government department from 01.03.2016) was made applicable to the contracts 

entered into before 0 1.03.2015. Thus, intention of the government is very clear 

and the same should not be defeated without specific findings on fact. 

11. I find that the adjudicating authority has recorded the findings that 

contracting cost/amount of the project would include/involve all type of taxes, 

which were leviable on the work awarded to the appellant by the service 

receiver and therefore the plea of the appellant that there was exemption from 

payment of service tax, so it cannot be said that the service tax was included in 

the bid, is not reasonable because both the parties were aware about 

exemption of service tax at the time of contract/agreement then there should 

not be any clause regarding service tax. Therefore, it has been recorded by the 

adjudicating authority that burden of taxes has already been passed on to the 

service receiver and thus, no provision for reimbursement. On the other hand, 

it is contended by the appellant that if the clause "inclusive of all taxes" is 

interpreted in the way as interpreted by the adjudicating authority, then no one 

could become eligible for refund under the government contract and the 

provision made in section 102 of the Act would become redundant. I have 

considered both the propositions. I find that since the contracts for 

construction were executed before 01.03.2015, naturally the SOR would not 

include service tax portion in it. Therefore, I am inclined to accept the 

argument of the appellant. However, it is also recorded by the adjudicating 

authority at Para 21 of the 010 that - "scrutiny of balance sheet for F.Y. 2015-

16 with audit report reveals that an amount of Rs. 51,91,234/- is outstanding in 

the balance sheet under schedule to the balance sheet 'Sundry Debtors' as 

receivable from Gujarat Council of Primary Education. This means that the 

amount is receivable from the concerned government department and not lying 

as 'Service Tax receivable'. Further, M/s. Oza & Thakrar, Chartered Accountants 

have certified vide certificate dated 28.01.2017 that amount of service tax Rs. 

15,27,810/- in respect of construction work carried out for various government 

departments and the said amount has been paid as Rs. 57,319/- through the 

challan and Rs. 14,70,491/- by way of utilizing Cenvat credit. However, the said 

certificate is silent whether the service tax said to have been paid has been 

expensed out or outstanding as 'Service Tax receivable' in the books of account." 
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nd that the appellant have not put forth any counter argument on this 

ling of the adjudicating authority. Thus, I find that the appellant have failed 

rove that burden of service tax has not been passed on to any other person 

I therefore, I agree with the findings of the adjudicating authority that the 

trine of unjust enrichment is attracted in the present case. Therefore, I hold 

t the appellant is not eligible for grant of refund on account of unjust 

ichment also. 

In view of the above, I find that the appellant are not eligible for refund 

ler section 102 of the Finance Act, 1994 as they have not followed 

cedure prescribed under rule 6 of Cenvat Credit Rules, 2004 as well as not 

ved that burden of tax has not been passed on to any other person. 

Accordingly, I reject the appeal filed by the appellant and uphold the 

ler passed by the adjudicating authority. 

(TT) 
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