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311l;Hr:lr f1I €/Ro?9-i3r 1~a1Icti ?o.RoI9 * TR 'it si)  3Tlfr 31TT f. 

o(/Rovt9t!Tr 1?o1Ict ?.??.°t9 31a1-I,&UI t, d)L1 31'iT J I11T 31T1, 31J-1cIk 

s1)ae1 i1 t fccs 3Tf1ZPT ?SSW t 1RT jç'4J lc1' 3111fTJT ?SW TU 5 

1ii dkI 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Gopi Nath, Additional Director 
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate 
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3Nt 3lNcfdl '-l-d 3lNc4-cl/ 3'lI-lc-d/ *IIc1' 31Ic4-d, a-ç4  5c-'-II lc-4I , lciic*,, , UjIc4-'k / il1oidR 
/ Il1[I c1I' '  31ci i1IT 3TTF ij1ci: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar / Gandhidham 

tr flecidI & M1il T OIIJI t! tTff /Name & Address of the Appellants & Respondent 

1.M/s Standard Buildcon, "Standard Buildcon", Indira Marg, Opp Celebration 
Hotel,Jamnagar 

[ 311f(3T4) itTr ct1  o)ccl 1iThci iTh i4l-d i1TIi / lTt)'JT TTT 
3~r  iiii I/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

(A) *fl-i ic'i .c'.JIc, ic t..Tt c1Ic4,( 314) 5il-1 oItI1c4,I 3T, o-ç l 3cIc 1e-# 

3Tlr ,1944 r mtr 35B 3irr tF lç- 3T11TT, 1994 t tThT 86 31T 
Ju11fd idl U 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) cdcf,(Uj HcIc4,o1 H Hld1c *d-tI o ç  3c-'1Ic1 1c*' .c1Ic4 3jc'l 

o1cUi t fTw , -c. 2, 31Tt a-fe 1~,e-c?t, t t1Ia1 iT1V li 
The special bench of Customs, Excise & Service 'i'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 39)c1-c1 '4flt.C, 1(a) 1çiIV T'r 3T4't* 3irrr r-t 3P1'tf Th-it zr -'.ii, i-  q 

.c1lc 3c IF't (R-è.) ir qfrr Ir 4'1~c'i, , ck dc', J-lIc1 1t 3fIT* 

3d-1c,IIC,- ooE lt T ,ii4i 'EIT1V I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 



(iii) 31c TTfT°T WT 3TW 'l'-c1d 3c'lU 1ccb (31r) 1 IckTh, 2001, 
¶Id1 6 f EA-3 - g Iii Ha1I iifv_I 

cfd  t ft ITr, 'Ii ,ic-'-lI 1c'-4 t -1IdI I J-lld djIfl TZIF , 1lLJ 5 
11  ff 3F1t ci, 5 iu '-w zrr 50  3TTT 50 ii   fr ir: 

1,000/- i.,_5,000/-  rir 10,000/- ) r jd-fl lct *r i1  'ia TiI 1l*fT 
]cb & dIdIa1, 'W1Id 3I4)c'kl a- lIlIIcMUI & ]Ifl * -IIlcl cflo9 fb-I) 

ojc ch ?I iflSncj cb 1tFI_1T 1IT 'jiloll E1T1F I1ff T'R 1 1Ic1l'1, 
4) 4;i 3-fr o-fl ElTtV 'jji iir 1'-lc4 jnfoi i& wlii jr riir 

( 31th) * flv 3Tr-r Tr 500/- 'ii 1l1ftr 1e-4 lJ1I I'l.c1I 1dII I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1 000/- Rs.5000/-
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac. 5 Lac to 
50 Lac and above 50 Lac respectively in the form ol crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place wheie the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall  1e  accompanied by a fee of Rs. 500 / -. 
31A4 11T°T [1T 3ltflw, cçi 31'1t11, 1994 f IRT 86(1) 31{f c1)cl 

I-IciIc', 1994, liH 9(1) cict fl S.T.-5 EflT WI141 t 311 ,1~odfl I 

HIr fm 3T f 31f dI
___

t (3 - ',i1 M-flld 
TtV) 3Th PI ctJ1 chJ- t.ch ',4 1lcM 1 -iid r 1Ya1 

dI.fl iJ-lo1i, 't"-I1. 5 r'IIJ TF 3+lI J-1, 5 eilLs 'b'V ?TT 50 eI 4.'-1L. c14 3TTT 50 cI , 1lL 

3TF ?t 1r: 1,000/- ),_5,000/- 'i) 3TTT 10,000/- 'i 1 flIt1WT Id1i 1e-4' 'A1 
j çj Lç4  

i1aic th & w ni)) flId cb Ttf cfl  1ff ojl -lt 'E1ifV I 'liGiI?lcI 
r dIdIo1, tct r 3T 1HlI l ')a1I EITtV "ii 1GtId 3l4)c44 imur 4r 1ir fI.rT - I 
3Ur ( 31th f 3rr' TR 500/- w r fi'iir t-c ,jiç  

The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1] of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shah be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount •of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place wher the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

fcd 3TfT, 1994 *r TU 86 r 3trITT3 (2) t (2A) 3tJ[  i1t d14') 3fE , c1R)'l 

fcç.1I, 1994, ¶iH 9(2) Vt 9(2A) cic1 ftMT S.T.-7 311 3F[ 1T1 

31N -d, 'oa-c .3c'lIC 3TT11 3flIc4cl (3T41r), 4-i I#  tnft .3ur r 
 lIt (3o1 Il 'i1 ,i-iiRi EEIlV) 3 3-INc1-d Cc1l'U 3lNcl-cl 3T1T 39I-l4d, 

3çL.fl 11i/ Ic1icl, t 31)cI alNi1cbtUI 31T  cbo1 W 1tr ~  cIc 311t *E 
)d)) I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

4dfl aç1 3ç'flc t ,cflc i'1I UJ (f&) 3fEfr 

3c4l 11' 31 1944 *F TRT 35t i 3tP1, 3fr F 1cc1q 311r, 1994 r cim 83 i 

3Jf c1Idi *t d , U 31lT 1f 314lc %4I1cbUI 3141W c4(ç -I 3c4I 

1c-c1,/, c1I 10 ifrr (10%), 3f d-lIJl I jjdj If~,ç1 , ff lJ1'o1I, 5E W 1J-I'io1I 

fciiRci f dçflaJ 14I siIV, 1 i TU 3TF I1I t* lIo i4't 3TIfT ~  Tft  
3rrI 

.3c'flC k4-  trr c1Ic*( 3Tr "d-lldl fbL Tt1 1e4" fd-1 rr1r 
(i) m113dNc 
(ii) *IQ1 'ilcHI d çJ 

(iii) ii  1iii 6 i 3Tit r ci 

wr1xth fj 3Jtf çjd  oj  )d'1/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) 31R *1i'( TiW 3Trr: 
Revision appliation to Government of Xndia: 

[ 3T1F T tITt 1JT .itF1ci,i -uiIlfd J1I9 , 1Z[ ç'4I lc1, 3111W, 1994 t 1TU 
35EE 3t1F3Tt Tf IHctI(, ti TUT 3TIZf cd 9Iei1, I'iI'-1 
1TT, iit l4 '-N-1 J-IIi, a1  I~ei'-11O001, t 1ii 1Io1I tiitvi / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-i 10001, under Section 35EE of the CEA 194 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

d-lI a-fcl,.thal i 1I1c , j1I aicI1 Ic1 1t 11 cI,IIl 1Tt '-1I(dIJc1 
trr ii f*fl 3T  zn  Itrq it iii 1T ffl 

ff gu  ftirr, 1  ciil rr 1* 4g 
d-J-ft f 1/ 

In case of any loss of goods, where the loss occurs in transit from a factory to a warhouse or 
to another factory or fropi one warehouse to another during the course of processing of the 
goods in a warehouse or m storage whether in a factory or in a warehouse 

(ii) ir   14l  zff q-ç q,tx) d1tc tJ Tt dli, 
ôc'lIC 1c1' E9  (f*) i d-IIHc t, fr 1T * II'L 1T U  ?Tt th t Id  

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) 5çL r -dkiii ¶i  fii iTr  NTr r rr -iii 1.ic1 1ff TIT / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

(iv) ;Hfif 3ct1I 3ç'Ba1 lc'4' dJçjaj fh.' 5T Z $1 3TiT t f14aof 
c1c1 d1Ia1 i1t dIe' 3ftt  3ilr 5 3iNctcI (3ftr) Ccii lcd 31tiPTr (. 2), 

1998 t Tu 109 Tr rir *r o  c1I .3rTr t.ii11) q r  r qrftr f' iv i/ 
Credit of any duty allowed to be utilized towards payment of excise duty op final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

zY'td 31TT F !,i1i .i&ii EA-8 , fr r ç jciIot l# (31tr) f;.ld-I1c1c, 
2001, fld1 9 3TTf  , F rir iiUi 3 d-ii ir ir 51T1t tiTtv 

cf-çj 3IIT iir r 3ur 31f .irr 4r 1i ,1c,1da1 n_tiifvi 
3c-'.lIC. 1 e.cI, 3T11ZrT, 1944 4t tim 35-EE c1d fft  3d c1't 
TR-6  rft  ifr ji4) rrfvi / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central xcise (Appeals) Rules, 2001 withm 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under 
Major Head of Account. 

1 91 31TT O11cj 1 ICI.14l t IIfr11_tiT1VI 
jj  (c4,H tI elksi '"4 ZIT il F t   200/- ir IcIio1 f*?TT '1IV 311T I1~ 1cIdo1 

tcbd1 eIIA  fr  1000 -I r ai"IcljQl ii I 
The revision application shall be accompaniedby a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and Ks. 1000/ - where the amount involved is more than 
Rupees One Lac. 

rr 31Tfr ir riTr fr i-ct a 1L.! 1el' Ft dk-lIo-1, icI-d 
Io1I I 1 lf 't 8t fr  c 11L. 3i4lc 

I1cui t! 3Tt1kr ff tir t 1Th 3flT 1ii 'i1Idi I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or 
the one a_pplication to the Central (xovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

zthM1r - iiii 3f1Pr, 1975, 3i*i-I 31fRT Rr 31Tr tE iir 3TI 4r 
rft tit 1*ftr 6.50  iIi iiiti   1~.1 iii 'lii tiulvi / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shalfbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 
the Court Fee Act, 1975, as amended. 

*I 1c-c*, o-ç1 3c-'-lIc, kb t ,c1I1 1kil4 11RITfWr (ciI  fIl) f -lJ-H'4c1'I, 1982 1ir 

tT 3JZ[ HE1TT d-II,J-lcl'l IIId cMol ciicl 1li-il 4t 31T A.flo1 31lc14d 1ir 'fldI I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G)   .3i41 11c4I  it 31t'rc c(o1 '1IcI clI'lcb, 11cLc1  31 o1c'Ia1dd-I TItiTfr 
3Tt1IT1 TZf 'it www.cbec.gov.in '. / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental wesite www.cbec.gov.m 

(v)  

(vi)  

(D)  

(E)  

(F)  
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ORDER IN APPEAL 

This order arises out of the appeal filed by M/s Standard Buildcon, "standard 

House", Indira Marg, Opp. Celebration Hotel, Jamnagar (hereinafter referred to as 

"the appellant") against the Order In Original No. DC/JAM/R-437/2016-17 

dated 10.02.2017 (hereinafter referred to as the "impugned order") passed by the Deputy 

Commissioner, Central Excise, Jamnagar (hereinafter referred to as the "Adjudicating 

Authority"). 

2. Briefly stated the facts of the case are as under:- 

(I) The appellant are registered as service provider and holding service tax 

registration No. AAHFS3664BSTOO1 and filed refund claim of Rs.15,71,016/-

(Service Tax of Rs. 15,65,873/- and interest of Rs. 5,143/-), on account of retrospective 

exemptions granted to the services provided to the government departments and local 

authorities, as provided in Section-102 of the Finance Act, 1994. The said claim was filed 

on 10.11.2016 alongwith documents as detailed at Para-02 of the impugned order. 

However, the same found lacking with the documents/information as detailed at Para-04 

of the impugned order and hence, for the said deficiencies, it appeared that the said 

refund claim was required to be rejected. Accordingly, a Show Cause Notice 

dated 22.12.2016 asking them as to why the Refund Application filed by them for 

Rs. 15,71,016/- should not be rejected under the provisions of Section 11B of the Central 

Excise Act, 1944 read with Section 83 of the Finance Act, 1994 and why the amount if any 

sanctioned, should not be transferred to consumer welfare fund as per the provisions of 

section 11 B and 12C of the Central Excise Act, 1944 read with section 83 of the Finance 

Act, 1994. 

(ii) The Adjudicating Authority under the impugned order rejected the refund of 

service tax and interest paid on delayed payment of service tax, totally amounting to 

Rs.15,71,016/- under the provisions of Section 102 of the Finance Act, 1994 read with 

Section 11 B of the Central Excise Act, 1944 as made applicable to service tax matter 

under Section 83 of the Finance Act, 1994on the issues of 'Works Contract Services not 

covered under section 102 of the Act', 'Claiming of abatement', 'Non-payment of stamp 

duty', 'not following the Rule 6 of CENVAT Credit Rules', as well as on the grounds of 

unjust enrichment. Thus, both on merits as well as on the grounds of unjust enrichment, 

the claim was rejected under the impugned order. 

3. Being aggrieved by the above impugned order, the appellant has filed an appeal cii 

the grounds as interalia mentioned under. 
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(i) The appellant claimed the refund in respect of the service tax paid on the 

contracts of the construction to the Government for which the work orders/agreements 

have been entered into before 01.03.2015 which are retrospectively exempted from the 

levy service tax as per the special provisions under Section 102 of the 

Finance Act, 1994. The appellant duly complied with the provisions of the newly inserted 

special section 102 to the Finance Act, 1994 read with section 11 B of the Central Excise 

Act, 1944. Therefore, rejecting the claim of the refund of the service tax without 

considering the under lying law and the document submitted by the appellant, is bad in 

law. 

(ii) The Adjudicating Authority erred on fact and in law in contending that the 

appellant has provided taxable services and paid the service tax under the Category of 

"Works Contract Service" which is not falling within the ambit of Section 102 of the 

Finance Act, 1994 and not correctly shown the details in ST — 3 Return under the 'Works 

Contract Service'. 

(iii) The Adjudicating Authority erred on fact and in law by contending that the 

appellant has not specified as how and under what provisions the deduction @60% is 

claimed while paying the service tax on these services and thereby, failed to give proper 

justification that the amount was correctly paid towards the services provided to the 

government during the period 01 .04.2015 to 29.02.2016 in respect of contract entered 

into prior to 01.03.2015, in as much as no correlation details in respect of services 

charged and service tax paid thereon. 

(iv) The Adjudicating Authority erred on fact and in law in contending that the 

contract agreement with MES does not contain details of stamp duty paid thereon and it 

is mandatory criteria prescribed under section 102 of the Finance Act, 1994. 

(v) The Adjudicating Authority erred on fact and in law by contending that the 

appellant claimed CENVAT credit without complying the provisions of Rule 6 of the 

CENVAT Credit Rules and thus, the refund claim filed by the appellant fails on this count 

also. The Adjudicating Authority has not considered the fact that the appellant has 

claimed CENVAT against this taxable amount only by maintaining separate accounts as 

per Rule 6 of CENVAT Credit Rules. 

(vi) The Adjudicating Authority has erred in fact and in law by rejecting the 

claim of refund of service tax on the grounds that in the agreement/tender with MES 

specifically provides for the reimbursement of new levies and the amount of refund is not 

lying as 'Service Tax Receivable' in the Balance Sheet. The Adjudicating Authority has 

wrongly concluded that service tax amount has already been recovered from MES. The 

Adjudicating Authority made this contention without any basis or the evidences and facts 

that can prove that the appellant has received the service tax from the Military 

Organizations. Thus, the contention made by the Adjudicating Authority is totaUy on their 
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own surmises and conjecture which is not tenable in the eyes of law. 

(vii) The Adjudicating Authority erred on fact and in law in case of work of Okha 

Nagar Palika, the rate/contract value is inclusive of all the taxes and it is contended that 

the burden of the service tax has been passed on to the service recipient. However, that 

was not the case. The Adjudicating Authority has to appreciate the fact that the service 

tax is exempted on such services provided to the government and as per section 102 to 

the Finance Act, 1994 and Entry no. 12A to Notification 2512012-ST, the service tax is not 

to be levied on such work even from 01 .04.2015 (FY 2015-16). Therefore, the question of 

including and charging of service tax dose not arise at all and the service tax paid on 

such exempted services is to be refunded to the appellant. Further, Without prejudice to 

any of the grounds of appeal, the Adjudicating Authority has to appreciate that the taxes 

which was not leviable at all at the time of entering into the contract and late on imposed, 

it cannot be interpret to include such taxes in the rate/value of the contract when the 

same again exempted with the insertion of a special provision (Section 102 to the 

Finance Act, 1994) which also includes to grant refund of such service tax paid during 

that period. 

(viii) The Adjudicating Authority has erred on fact and in law in not considering 

the relevant documents submitted by the appellant on time to time viz, with Application of 

Service Tax Refund in Form- R, in reply to the letter from the Deputy Commissioner, 

Service Tax Division, Jamnagar and in reply to the Show Cause Notice, which includes 

Affidavit of the appellant firm, CA Certificate and Submission of Audit Report which reflect 

Service Tax Refund Receivable from the Department in order to prove that the appellant 

has neither charged nor reimbursed nor the burden of service tax has been passed on to 

the service recipients and therefore, the refund is duly eligible as per the law and 

therefore, the refund claim is not hit by the bar of 'unjust enrichment'. 

(ix) The Adjudicating Authority has erred in law and fact regarding the non-

admissibility of the refund claim of the interest of Rs. 5,143/- on the delayed payment of 

Service Tax which is admissible as per Section 11B of Central Excise Act, made 

applicable to service tax vide Section 83 of Finance Act, 1944. 

(x) Without prejudice to any of the grounds of appeal stated as above, the 

appellant contended that when the appellant has proved with the documentary proofs 

about the payment of the service tax out of its pocket only and the incidence of tax not 

passed on to any other person and no evidences were adduced or forth coming from 

revenue showing that the appellant had passed incidence of tax to the service recipient, 

the appellant is entitled for the refund. 

(xi) The Adjudicating Authority has to accept the fact that the appellant had 

provided the services in the earlier years also under the contracts/agreement covered in 

the appeal and claimed the exemption, which is accepted by the department at the time of 
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service tax audit and no comment, has been made. Further, the audit party has also 

asked to pay the service tax on the government works under the appeal for the 

FY 2015-16 on withdrawals of the exemption. Then after, the contention of the 

Adjudicating Authority to reject the refund on the ground of 'passing the incidence of 

tax/duty to the other person/customer' and hence, concluded that the claim of refund is hit 

by the bar of 'Unjust Enrichment' is seems to be the different of the views of the 

department on the same contract/agreement and not at all acceptable. 

4. Personal hearing was held on 28.12.2017 wherein Shri Bharat R. Ozha, 

Chartered Accountant appeared on behalf of the appellant and reiterated the grounds of 

appeal and also submitted additional submission dated 28.12.2017 for consideration. 

5. I have carefully gone through the facts of the case on records, grounds of the appeal 

memorandum, written submission and oral submission made at the time of personal 

hearing. I take up the appeal for the final decision. I find that the appellant had entered 

into agreement prior to 01.03.2015 Chief Engineer (Air Force), Military Engineering 

Services, Jamnagar and Chief Officer, Okha Nagar Palika, Okha to provide works contract 

services. The above mentioned services provided to the Government in relation to the 

construction work, was exempted vide entry 12(a) and (c) of Mega Exemption Notification 

No. 25/2012 dated 20.06.2012, applicable from 01.07.2012 under the new levy of negative 

list based service tax. Accordingly, the appellant had claimed the exemption, showing the 

amount as 'Exempted' in the Service Tax Return ST-3 filed for the period after 01.07.2012 

onwards, in respect of the bills submitted to the above stated Government Department 

under the said agreement and not paid the service tax on the same. However, these 

exemption entries of Notification No. 25/2012-ST were deleted vide the Finance Act, 2015 

and accordingly, a Notification No. 06/2015-ST dated 01 .03.2015 issued for withdrawal of 

the said exemption. Hence, with effect from 1st  April 2015, services provided to the 

Government, a Local Authority or a Governmental Authority in respect of construction, 

erection, commissioning, installation, completion, fitting out, repair, maintenance, 

renovation or alteration of a civil structure or any original works meant predominantly for 

use other than for commerce, industries, or any other business or profession and or a 

structure meant predominantly for use as educational, clinical, art or cultural establishment 

became taxable. Accordingly, the appellant paid service tax on bills raised from 

01.04.2015 for abovementioned services (under the category of Works Contract Services) 

provided to various government departments under the contract entered into with them 

prior to 1st  March, 2015. Such service tax is aggregating to Rs. 15,65,873/- on bills raised 

during the period from 01 .04.2015 to 29.02.2016 and interest amounting to Rs. 5,143/- on 

delayed payment of such service tax under the above mentioned contracts. Through the 

Finance Act, 2016, the exemption in respect of such construction related services provided 
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to the Government etc. has been restored to. Accordingly, Notification No. 9/2016-ST 

dated 01.03.2016 has been issued to amend notification 25/2012-ST dated 20.06.2012 so 

as to insert entry 12A, to exempt above stated services in respect of which contract has 

been entered into prior to 1st 
 March, 2015. However, in respect of such services provided 

and bills raised by the assessee during the period from 01.04.2015 to 29.02.2016 (both 

days inclusive) to the Government, Local Authority, Governmental Authority etc., on which 

the service tax had been paid by the service provider due to withdrawn of the exemption 

entry of Notification 25/2012-ST ibid which was operative during that period, a new 

provision —Section 102 has been inserted through the Finance Act, 2016, to grant the 

refund of the said service tax paid on such services during that period. Therefore, the 

appellant claimed refund of Rs. 15,71,016/- (Service Tax of Rs. 15,65,873/- and interest 

of Rs. 5,143/-) paid by them in respect of the services provided to the government during 

the FY 2015-16 as per newly introduced Section 102 of the Finance Act, 1994. 

6. I find that there is no dispute that the provisions of Section 102 of the Finance Act, 

1994 provided for the refund of service tax paid in respect of service provided to the 

Government under the specified categories i.e. construction, erection, commissioning, 

installation, completion, fitting out, repair, maintenance, renovation or alteration for the 

purpose specified in the provisions. There is also no dispute that the nature of services 

provided by the appellant is the construction services to the Government and Local 

Authority during the FY 2015-16 and the said services were exempted till 31.03.2015 

(i.e upto FY 2014-15) as per entry No. 12 of Mega Exemption Notification 

No. 25/2012-ST. There is also no dispute that the appellant paid the service tax of 

Rs. 15,65,873/- along with interest of Rs. 5,143/- on delayed payment of service tax 

through the challans and by way of utilizing CENVAT Credit. However, the Adjudicating 

Authority under the impugned order had rejected the said refund claim both on merits as 

well as on the grounds of unjust enrichment. The appellant had vehemently contended as 

interalia mentioned at Para-3 above. Thus, issue for decision before me is to decide 

whether the refund rejected by the Adjudicating Authority under the impugned order is 

legally sustainable or not. Now, I take up the each issues on which refund is rejected 

under the impugned order, for decision. 

7. The Adjudicating Authority at para-1 5 of the impugned order has observed that the 

appellant provided taxable service and paid service tax under the category of "Works 

Contract Service" which is not falling within the ambit of Section 102 of the Finance Act, 

1994. Since, the said Section 102 ibid provides for refund of service tax paid in respect of 

specified services viz, construction, erection, commissioning, installation, completion, 

fitting out , repair, maintenance, renovation or alteration for the purpose of as specified 

under the said Section 102 ibid, and the service provided by the appellant is under the 
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category of "Works Contract Service", which is not falling within the ambit of Section 102 

of the Finance Act,1994, the Adjudicating Authority held that the refund is not admissible. 

7.1 The appellant has vehemently contended in its appeal memorandum and additional 

submission on this issue. I find force in the contention of the appellant on this issue. I find 

that up to 30.06.2012, the service tax was leviable considering the category of that 

respective service, however, w.e.f. 01.07.2012 when the service tax regime shifted from 

"Specified Services" to the "Negative List based Service" (an hence, all other services are 

taxable), the levy of the service tax under 'Specified Category' is became redundant. 

Further, On the basis of the Tender and other relevant Documents available on records, it 

is undisputed fact that the appellant had provided the construction services with material 

to the Government Department for which the refund is claimed. Thus, any type of 

Construction related Services as specified under section 102 of the Act and provided to 

the Government or the Government Organisations is to be covered under section 102 of 

the Act. In the new regime of the service tax applicable from 01.07.2012, the Works 

Contract Service is not a 'Category' but it had been defined because of its very nature of 

inclusion of the material while providing the service and therefore, exclusion of service tax 

on that 'Material' part included in it. Therefore, service of 'Construction, Commissioning, 

Installation, Completion, Fitting out, Repair, Maintenance, Renovation, Alteration etc. 

stated in Section 102 of the Act, when provided with the material, it has been suitably 

categorised as 'Works Contract' to specify that 'this construction services has been 

provided with Material and thus, as per the Valuation Rules, the service tax would be 

applicable only on the 'Service Part' of the construction work. So the 'Works Contract 

Service' is not a separate Category in the new regime of the service tax but a different 

method for valuing the Service due to inclusion of the 'Material Value' with the labour 

while providing the services. Therefore, the services provided by the appellant to the 

Government Organisations for which the refund is claimed, duly fall with the ambit of 

Section 102 ibid. Thus, I hold that the rejection of refund claim on this ground under the 

impugned order is not sustainable and is bad in law. 

8. Further, the Adjudicating Authority at para-14 of the impugned order has observed 

that the appellant provided taxable service under the category of 'Works Contract 

Services" and availed abatement/deduction in the value of the taxable service so provided 

during the relevant period ; that the appellant had not mentioned under which notification 

or rule, they have claimed abatement @60% ; that the appellant failed to give proper 

quantification of refund amount claimed and also proper justification in respect of the 

amount paid towards the service provided to the Government during the period 

01.04.2015 to 29.02.2016 for the contract entered prior to 01.03.2015, in as much as no 

correlation details in respect of services charged and service tax paid thereon had been 
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submitted and thus, failed to justify the service tax refund claimed was paid towards the 

services covered under Section 102 ibid. 

8.1 The appellant has vehemently contended on this issue that they had provided 

the 'Construction Service' in nature of 'Works Contract' and hence, raised the bills under 

Works Contract Service, amounting to Rs. 2,80,65,730/- the respective Government 

Organizations for work undertaken by them and paid service tax amounting to 

Rs. 15,65,873/- on the abated value at the rate of 40% along with interest of Rs. 5,143/-

the details working for taxable value of service provided, abatement claimed and the 

service tax refund claimed on it is as under: 

Chief Engineer (Air Force), Military Engineering Services (MES) 
(Contract No.: CE(AF)G/JAM/24 OF 2013-14 dated 23.08.2013) 

Date Bill Amount 

Value of 
ervice 

Portion 

(Note °1) 

Abatement 
@ 60% 

Service Tax 
Payable 

(InclusIve of 
cess) 

Interest 

Total of 
Service 
Tax and 
Interest 

(A) (B) (c ) (D) = (B) - (c) (E) = (C )*14% (F)  (G) 

01/8/2015 
14,160,000 5,664,000 8,496,000 792,960 

796 793,756 

03/10/2015 
11,950,000 4,780,000 7,170,000 669,200 

- 669,200 

Total (a) 26,110,000 10,444,000 15,666,000 1,462,160 
796 1,462,956 

Chief Officer, Okha NagarPalika, Qkha 
(Contractor No. 13/14/7  of 2013-14 dated 07.02.2014) 

Date 
Bill 

Amount 

Gross 
Amount 
Charged 
(Note - 2) 

Value of 
. 

Service 
. 

Portion 
@40% 

(Note - 1) 

Abateme 
nt 60% 

Service 
Tax 

Payable 
tlnclu. 
cess) 

Interest 

Total of 
Service 
Tax and 
interest 

(A) (B) 
(8)/1056 

(D) = (cr04 
(E) (C) (F)=(D) 

(G)  (H)  

06/07/2015 1,955,730 1,852,017 740,807 1,111,210 103,713 4,347 108,060 

Total(b) 1,955,730 
1,852,017 

740,807 1,111,210 103,713 4,347 108,060 

Grand Total (a) + 
(b) 

Total amount of 
Bill 

Total Service 
Tax paid 

Interest Total 

2,80,65,730 15,65,873 5,143 15,71,016 

8.1.1 From above, I find that the appellant had paid service tax on the abated value 

and thus, availed abatement of 60%. I find that provisions relating to determination of 

value of service portion involved in the execution of work contract are contained in 

Rule - 2A of Service Tax (Determination of Value) Second Amendment Rules, 2012 
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(Notification 24/20 12 — ST dated 06.06.2012). As per the said rule, either the value of the 

material included in the provision of the service is to be deducted as provided in 

sub section (i) or a fixed percentage is to be deductible considering the nature of the work, 

as per sub section (ii), to determine the Taxable Service Portion. I find that the appellant 

has taken the value of service portion @ 40% on the total amount charged for the work of 

construction. Thus, the appellant has claimed the abatement and paid the service tax 

accordingly in respect of the bills submitted for the Refund Claim and the observation 

made by the Adjudicating Authority that in the absence of notification number or rule 

under which abatement claimed, the appellant has failed to give proper quantification of 

refund claimed and also failed to justify that the amount was paid towards the service 

provided to the Government during the period 01.04.2015 to 29.02.2016 in respect to 

contract entered prior to 01.03.2015, is not sustainable in the eyes of law. Thus, I hold 

that the rejection of refund claim on this ground under the impugned order is not 

sustainable and is bad in law. 

9. Further, with regards to the issue of stamp duty, I find that the Adjudicating Authority 

at para-1 I of the impugned order has observed that the refund claimed by the appellant 

pertains to the period from 01.04.2015 to 29.02.2016 in respect of services.provided to 

Military Engineering Service (MES) and Okha Nagarpalika; that in case of MES, the 

appellant has submitted copies of the terms and conditions, R.A. bills, tender acceptance 

letter dated 23.08.2013 etc, however, no stamp duty appear to have been paid. 

9.1 On this issue, the appellant contended vehemently that in the work of Military 

Engineering Services (MES), the contractor have to submit e—tender by following their 

technical procedures and the work is allotted to the contractor whose rates of contract are 

lower compare to others and then, the respective authority accepts such e-tender on 

behalf of the President of India and provides the work order (named as "Contractor's 

Order Sheet) to the respective contractor; that this work order shall be sole repository of 

the contract as specifically stated in the Contractor's Order Sheet. The appellant also 

contended that that there is no such requirement to enter into any formal agreement in 

the work of Air Force and they are issuing the 'Contractor's Order Sheet' on acceptance of 

Tender and hence, there is no requirement to payment of stamp duty on ,such 'Order 

Sheet'. I find force in this contention of the appellant. Further, careful reading of the 

Section 102 ibid of Act which clearly state in Sub-section (1) that" .... Under a contract 

entered into before the 1st  day of March, 2015 and on which appropriate stamp duty, 

where applicable, had been paid before that date" Hence, the Section clearly state 

that the stamp duty is to be paid where it is applicable and it is not mandatory to pay 

stamp duty if it is otherwise not payable in view of the circumstances narrated above. 

Further, I find that the purpose of insertion of this criteria of payment of Stamp Duty given 
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in the Section, is to confirm the date of contract entered with Government to ensure that 

the same is prior to 01 .03.2015 only and I find from the records available in the present 

case and also in the findings under the impugned order that the refund claimed in the 

present case is in respect of contracts entered before 01 .03.2015 only. Hence, I hold that 

the said observation of the Adjudicating Authority is not sustainable in eyes of law. 

10. Further, with regards to the rejection of refund claim in the present case on the 

grounds of non-compliance of the provisions of Rule 6 of the CENVAT Credit Rules, 2004, 

I find that the Adjudicating Authority at Para-17 of the impugned order has observed that 

the appellant provided exempted as well as taxable services and availed CENVAT credit, 

without complying with the provisions of Rule 6 of the CENVAT Credit Rules, 2004; that 

from the ST-3 Returns, it was observed that during the period 2015-16, the appellant had 

availed and utilised total cenvat credit of Rs.19,41,411/- and hence, the appellant was 

required to follow the mandatory provisions of Rule-6 of the Cenvat Credit Rules,2004 

which provided of reversal of cenvat credit by various ways i.e by maintaining separate 

accounts, reversal of notional percentage of exempted service, proportionate reversal 

etc.; that apart from the services on which service tax became exempted retrospectively, 

they had declared exempted service to the tune of Rs.64,81,31,8161- in the ST-3 Returns 

for the year 2015-16 and thus, being a undisputed facts of providing of exempted as well 

as taxable services and also availment of cenvat credit without complying the provisions 

of said Rule -6 ibid, the Adjudicating Authority also rejected the contention of the appellant 

that they have to refund /return the service tax to their sub-contractors, as the services 

provided by th sub-contractors to the government contractors have not been exempted 

under Section 102 ibid; that even otherwise, their transactions with the sub-contractors do 

not affect their liability under Rule 6 ibid. 

10.1 The appellant contended that- (I) Rule 6 of CCR, 2004 provides following options to 

be adopted to avail the credit on input and input services used by manufacture of dutiable 

& exempt goods or provider of taxable and exempt service: 

(a) Option to maintain (b) Option not to maintain separate accounts: 

separate accounts [Rule (1) : Adhoc reversal [Rule 6(3)(i) 

6(2)] (2) : Formula Based (proportionate) 

reversal for input and input 

service [Rule 6(3A) 

(3) Separate accounts for the input 

and formula based reversal for 

input services [Rule 6(3)(iii)] 
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The appellant on this issue thus vehemently contended that during the period under 

consideration, the appellant has taken the CENVAT Credit of input service received for 

which they have maintained separate accounts as per the above Rule and hence, it is not 

required to reverse the CENVAT credit. (ii) it is not the duty of the Adjudicating Authority 

to find out any defect in the working of the service tax already paid. As per Section 102 of 

the Act, while grating of the refund of the service tax under the said section, the 

Adjudicating Authority has to consider only that whatever the service tax paid by the 

appellant and claimed as refund, would not have been so paid, if the sub-section (1) to 

Section 102 of the Act had been in force at the time of provision of service.Qii) There is 

one to one correlation between the Input Service Bills and the Taxable Output Service 

Bills. The appellant has utilized the CENVAT of only those Input Services  which directly 

related in providinq the Taxable Output Services (Government Work for MES undertaken)  

for which Refund is claimed.(iv) Out of the total amount of the service tax pertaining to the 

government work claimed as refund amounting to Rs. 15,65,873/-, they have paid the 

service tax of Rs. 1,43,922/-through challans and Rs. 14,21,951/- has been paid through 

claiming the CENVAT of Input Service Credit pertaining to the work of the sub contractors. 

The above stated amount of CENVAT has been taken as credit complying the Rule 6 of 

the CENVAT credit Rules, 2004. (v) At the time of payment of service tax and filing of 

return of service tax (ST-3) for FY 2015-16, the services provided to the concerned 

government organizations was taxable and hence, the service tax had been paid to the 

sub-contractors pertaining to this work was claimed as CENVAT. Now, introduction of 

section 102 to the Finance Act, 1994 through the Finance Act, 2016, the appellant have to 

claim the refund of service tax in respect of the government contract entered into before 

01.03.2015. Accordinqly, the appellant has also allowed the refund of the service tax paid  

to their sub-contractors. Therefore, whatever CENVAT has been utilized at the time of 

payment of service tax, is also to be refunded accordinqly and not to be reversed. Thus, 

the refund of the service tax to the appellant will be as good as reversal of CENVAT. (vi) 

As per Entry No. 29(h) to Mega Exemption Notification No. 25/2012 — ST dated 

20.06.2012, service tax is exempted in case of sub- contractor providing services by way 

of work contract to another contractor providing works contract services which are 

exempted. Hence, if the service tax on works contract is exempted in case of main 

contractor, it is exempted in the hands of sub contractor also. Although, there is no direct 

exemption has been provided to sub contractor however, there is indirect exemption 

available to sub contractor. Therefore, whatever CENVAT has been utilized at the time of 

payment of service tax, is also to be refunded accordingly and not to be reversed. Thus, 

the refund of the service tax to the appellant will be as good as reversal of CENVAT. (vii) 

However, for any technical reason if the Refund pertaining to the CENVAT credit claimed 

in respect of Input Services can not be entertained to pay in 
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Cash as Refund, pleaded to order to restore to this CENVAT in the appellant's account. 

10.2 I find that there is no dispute that during the relevant period, the appellant had 

provided exempted as well as taxable services and availed CENVAT credit. Further, from 

the ST-3 Returns, I also find that during the period 2015-16, the appellant had availed 

and utilised total cenvat credit of Rs.19,41,411/- which is including cenvat credit of 

Rs. 14,21,951/- ( Rs.7 ,71 ,1541- invoice No.8 dated 07.08.2015 and Rs.6,50,797/- invoice 

no.22 dated 23.09.2015 of Sub-contractor M/s Shree Ramlaxman Sthapatya & Co.) in 

respect of service tax paid on input services provided by the said sub-contractor. This 

clearly indicates that the appellant had availed and utilised cenvat credit over and above 

the cenvat credit in respect of the said invoices of the sub-contractor. And hence, the 

appellant was required to follow the mandatory provisions of Rule-6 of the Cenvat Credit 

Rules,2004 which provided of reversal of cenvat credit by various ways i.e by maintain 

separate accounts, reversal of notional percentage of exempted service, proportionate 

reversal etc. Further, I also find that apart from the services on which service tax became 

exempted retrospectively under Section 102 ibid, the appellant had declared exempted 

service to the tune of Rs.64,81,31,816/- in the ST-3 Returns for the year 2015-16 and 

thus, being a undisputed facts of providing of exempted as well as taxable services and 

also availment of cenvat credit without complying the provisions of said Rule -6 ibid. 

Thus, appellant's contention that since there is one to one correlation between the Input 

Service Bills and the Taxable Output Service Bills and utilization of the CENVAT of only those 

Input Services which directly related in providing the Taxable Output Services (Government Work 

for MES undertaken) for which Refund is claimed as Out of the total amount of the service tax 

pertaining to the government work claimed as refund amounting to Rs. 15,65,873/-, they have 

paid Rs. 14,21,951/- through the claiming the CENVAT of Input Service Credit pertaining to the 

work of the sub contractors, is of no help to them. 

10.2.1 Further, the contention of the appellant that if the service tax on works contract is 

exempted in case of main contractor, it is exempted in the hands of sub contractor also, 

although, there is no direct exemption has been provided to sub contractor however, 

there is indirect exemption available to sub contractor, is not sustainable in the eyes of 

law as the refund mechanism introduced under Section 102 ibid do not include the 

services provided by the sub-contractor to the contractor. In view of this facts, I do not 

find force in the contention advanced by the appellant that they have to refund /return the 

service tax to their sub-contractors, as the services provided by the sub-contractors to the 

government contractors have not been exempted under Section 102 ibid. Even otherwise, 

their transactions with the sub-contractors do not affect their liability under Rule 6 ibid. 

Thus, appellant's contention that with introduction of Section 102 to the Finance Act, 1994 

through the Finance Act, 2016, the appellant have to claim the refund of service tax in respect of 
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the government contract entered into before 01.03.2015 and accordingly, the appellant has also 

allowed the refund of the service tax paid to their sub-contractors and therefore, whatever 

CENVAT has been utilized at the time of payment of service tax, is also to be refunded 

accordingly and not to be reversed, is not tenable in the eyes of law. 

10.3 Thus, I uphold the impugned order rejecting the refund on this ground also. 

11. Apart from merits, the refund claimed under the impugned order is also rejected on 

the doctrine of unjust enrichment by the Adjudicating Authority. I find that the Adjudicating 

Authority at Para '22 to 24 of the impugned order observed as under: 

(i) the Scrutiny of the Balance Sheet for the F.Y.2015-16 revels that an 

amount of Rs.4,89,87,4611- is outstanding in the balance sheet under the head "Sundry 

Debtor"- Schedule-7. Further, under Schedule-7, an amount of Rs. 14,62,160/- is 

receivable from Garrisson Engineer ( Airforce) . Further, an amount of Rs. 16,18,63,391/-

is out standing under the head "loans, Advances, deposits & other current assets-

Schedule-8". In sched ule-8, "Service Tax refundable"Rs. 1,03,713/- has been shown. 

Thus, as per the balance sheet , major part of the refund amount has already been 

charged to the customers or expensed out and burden of service tax has been passed on. 

(ii) agreement/tender with MES specifically provides for reimbursement of the 

new levies and the amount of refund is not lying as 'service tax receivable' in the balance 

sheet. Therefore, it can be concluded that the service tax amount has already been 

recovered from MES. 

(iii) Further, In respect of the contract with Okha Nagarpalika, it seems that the 

rates were inclusive of all the taxes. Thus, the Service Tax Component stands recovered 

from the customer by way of including the same in the rates quoted, or by way of 

reimbursement from the customer by way of including the same in the rates quoted, or by 

way of reimbursement from the Government Organization. 

(iv) in the certificate dated 28.01.2017 of Chartered Accountant , it is not 

certified that the amount of service tax has not been charged to the customers or has not 

been expensed out. 

Thus, finally concluded that the claimant failed to prove that the incidence of duty has not 

been passed on to any other person as required under section 11 B of the Central Excise 

Act, 1944 read with Section 83 of the Finance Act, 1994. 

11.1 The appellant interalia contended that - 

(i) in case of construction of security wall and associated works for Military 

Engineering Service (Air Force), there is contract clause in the tender document for 
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reimbursement for new levy of tax. MES gave the instruction to all their contractors to get 

the refund of the service tax payment from the service tax department itself after the 

introduction of the Section 102 of the Finance Act, 1994. Hence, according to their 

instructions, the appellant filed Application for the service tax refund. Moreover, the 

Adjudicating Authority has not proved with the evidences and facts that the appellant has 

received the service tax from Military Organizations and assumed only on the basis of one 

clause in the agreement/Tender of Military Engineering Services and the amount 

of Rs. 14,62,160/- showing as receivable from Garrison Engineer (Airforce) in the Balance 

Sheet of the appellant. Thus, the contention made by the Adjudicating Authority is totally 

on their own surmises and conjecture which is not tenable in the eyes of law. Further, the 

appellant contended that when the refund application has been filed duly supported by a 

Chartered Accountant's Certificate, the applicant is entitled to the refund. Reliance is 

placed on variçus decisions of the higher judicial forum in support of their contention. 

(ii) In respect to the construction of New School for Nagar Palika, Okha under 

Suvarnam Jayanti Mukhya Mantri Saheri Vikayas Yojna (SJMMSVY), the appellant after 

reproducing as under the English Translation of Sr. No. 3 to the Agreement with Okha 

Nagarpalika, which also stated in Para 23.2 to the 010, 

"3. Government tax on goods or any other charge payable will have to be paid by the 

contractor MIs. Standard Buildcon, Jamnagar" 

contended that the above clause of agreement, very categorically provides that Service 

Tax is to be paid out of the pocket of the appellant only and not to be passed on by the 

appellant to the service recipient. However, the Adjudicating Authority stated that in case 

of Okha Nagarpalika, the rates were inclusive of all the taxes. Thus, the Service Tax 

Component stands recovered from by way of including the same in the rates quoted, or 

by way of reimbursement from the Government Organization. The Adjudicating Authority 

has also not considered the 'service tax refund receivable' of Rs. 1,03,713/- shown in 

the Balance Sheet of the appellant. 

11.2 I find that with regard to the issue of refund in the case of contract with MES, 

agreement/tender with MES specifically provides for reimbursement of the new levies by 

MES to the appellant. Further, the Scrutiny of the Balance Sheet for the F.Y.2015-16 

revels that an amount of Rs.4,89,87,461/- is outstanding in the balance sheet under the 

head "sundry Debtor"- Schedule-7 and under the said schedule, an amount 

of Rs. 14,62,160/- is shown as receivable from Garrisson Engineer (Airforce). There is no 

dispute on it, apart from clear admission on it by the appellant. Thus, combined reading 

of the term of the agreement/tender and the entries in the balance sheet as stated above, 

it clearly transpires that said service tax amount of Rs. 14,62,160/- for which refund is 

claimed has already been charged to or expensed out and burden of service tax has 
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been passed on to Military Engineering Services (MES). 

11.2.1 Further, the appellant's contention that MES gave the instruction to aH their contractors 

to get the refund of the service tax payment from the service tax department itself after the 

introduction of the Section 102 of the Finance Act, 1994 and accordingly, they filed Application for 

the service tax refund, is of no help to them in view of the above facts as well as in absence 

of any documentary proof in support of their above contention. Besides, in their books of 

account, after so claimed instruction from MES, no adjustment has been found to be 

made by the appellant as no such proof to that effect has been produced before me in 

support of their above claim. 

11.2.2 Further, with regard to a Chartered Accountant's Certificate, I find that the said 

certificate dated 25.12.2017 issued by M/s Oza & Thakrar, C.A. states that We have 

verified the Service Tax Return filed  and the relevant documents for the period of 01.04.2015 to 

31.03.2016 .... We hereby certify that M/s has paid service tax (including Cess) aggregating to 

Rs. 15,65,873/- along with interest amounting to Rs.5143/- in respect of construction work carried out for 

various governmental departments and the said amount has been paid through challan. The total amount of 

service tax alongwith interest has been borne by our client and it has been neither been collected nor 

passed on to any other party...... 

From the above Certificate it transpires that the same is issued on the basis of verification 

of ST-3 Returns and relevant documents (Not specified) instead of on the basis of 

Financial records/Books of Account especially the Balance Sheet, which shows different 

picture as discussed herein above. Further, the certificate does indicate the payment of 

said service tax through challans whereas major portion of the refund claimed is in 

respect of payment through utilisation of cenvat credit. Thus, apart from the observation of 

the Adjudicating Authority as mentioned at para-22 of the impugned order, I find that this 

Chartered Accountant's Certificate dated 25.12.2017 relied upon by the appellant, on the 

above facts also, is of no help to them. In view of these facts, reliance placed on various 

decisions of the higher judicial forum in support of their above contention, is also of no 

help to them. 

11.2.3 In view of the facts and discussion herein above, I uphold the impugned order 

rejecting the refund claim of service tax paid in respect of MES on the grounds of unjust 

enrichment. 

11.3 I find that with regard to the issue of refund in the case of contract with Nagar 

Palika, Okha, the appellant has vehemently contended as interalia mentioned at 

para-11.1(ii) above. I find force in it. I find that the Adjudicating Authority has observed 

that in schedule-8, "Service Tax refundable "Rs.1,03,713/- has been shown and finally 

observed that as per the balance sheet, major part of the refund amount has already 
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been charged to the customers or expensed out. From this observation, It transpires that 

said amount of service tax of Rs. 1,03,713/- in respect of Nagar Palika , Okha has not 

charged to or expensed out and burden of service tax has been passed on to Nagar 

Palika , Okha. 

11.3.1 Further, the observation of the Adjudicating Authority at Para-23.3 of the impugned 

order that "As regards another contract with Okha Nagarpalika, the rates were inclusive of all taxes, as 

discussed supra. Thus, service tax component stands recovered from the customers by way of including the 

same in the rate quoted or by way of reimbursement from the government organization" From this , it 

transpires that since the agreement quoted the rates inclusive of all taxes, the 

Adjudicating Authority had concluded against the appellant. I do not find any justification 

on this observation of the Adjudicating Authority. 

11.3.2 Further, I find that at the time of entering into the above stated contract before 

01.03.2015, the service tax was exempted on such services, therefore, it cannot be said 

to be included in rate/price, merely on the basis of the wording mentioned in the 

contract/agreement. Further in all most all the contracts of the Government, this 'inclusion 

of all taxes' is a standard clause for tax and rate purpose. If that would be the 

interpretation of this clause as made by the Adjudicating Authority, than no one could be 

eligible for refund under the government contract and the provision made in Section 102 

of the Act would be redundant. Thus, at the time of entering into agreement, estimated 

price decided would not include the service tax since at that time this work was exempted 

vide entry no.12(a) and (c) of the Mega Exemption Notification 25/2012 — ST. Hence, 

there is no question to include the service tax portion in the contract price. 

11.3.3 In view of the facts and discussion herein above, I set aside the impugned order 

rejecting the refund claim of service tax paid of Rs.1,03,713/- in respect of Nagar Palika, 

Okha, on the grounds of unjust enrichment. 

12. Further, with regards to interest, I find that the Adjudicating Authority at Para-18 of 

the impugned order held that as there is no specific provision under the Section 102 or 

Notification No. 9/2016-ST for refund of interest paid on delayed payment of service tax, 

refund of interest is not admissible. The appellant contended that Section 11 B of Central 

Excise Act, which is in respect of refund, has been made applicable to service tax vide 

Section 83 of Finance Act, 1944, very specifically provides that "Any person claiming refund of 

any duty of excise and interest, if any, paid on such duty  may make an application for refund of such  

duty and interest, if any, paid  on such duty...... Further, contended that when the service tax in 

the present case itself is liable for the refund as per section 102 of the Finance Act, 1994 
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then it is very much obvious that the interest paid on such service tax is also liable to 

refund. 

12.1 However, from the facts and discussion herein above, I find that refund of Service 

Tax itself in the present case is not admissible hence, the question of granting of refund 

of interest does not arise. Hence, I reject the appeal on this issue of interest being not 

sustainable in the eyes of law. 

13. In view of the facts and discussion herein foregoing paras, I uphold the impugned 

order in above terms and disposed off the appeal filed by the appellant accordingly. 

(Gopi Nath) 
Commissioner (Appeals)/ 

Additional Director General (Audit) 
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