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3jfJff  /Ro?-3f (t!T.tt) Idi1, o.Roth ci'l  3ifr 311l 

o(3/o9-r I~o1Ich j 3-LJ dj')k)'  ;:lT1-, 3TtTt ITi 3lTt, 31ic,Iie., 

,i'Iaii Tf lt fcci 3T 1ZPT SVi t RTC1, T ic'-U 1c  3TffTT1T ?S'S t 1TU 3'-3 

3TPf c   3Tft 31Tf '1Ic1 c 3Jtt fc-çj 

1ii Trr . 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.2 17 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Gopi Nath, Additional Director 
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate 
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3TtF 3ll4c4-cI/ *Ilc1-c1 3i.qc4-/ 3'*1c-c1/ I1lQ.lcb 31l4 -c1, rç 3c-'4I 1ccIiI (l1c11 I 1IJ-Io1dR 
I i' ITPTI i'(i c1 '1Ilf 3Trt 'H111: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar / Gandhidham 

T 314 1cici & I1'iic r ii-t iT tt9T /Name & Address of the Appellants & Respondent :- 

1.M/s Anand Infrastructure, 201, Virat Palace - II, Shaktinagar, Opp. Parimal School, 
Kalawad Road, Rajkot, 

 31*T(3T1r) TtTI[ 41  oThçi o1d Ffli [ 3Llfd n1rfl I T'rI)tur 
iii ;-i/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
m the following way. 

?J-Il 1'i , -ckl 3c'BC, 1c'4' 1 c1Ic1,& 3411I o-it11ct&ui AI 31'IW, 'oo-c 3c'-1lc 1e4' 

3t1T ,1944 *t RF 35B 3ir1F it ¶cd 311 1ET, 1994 1T QTRT 86 3T1 
I! 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) dTc4, Ul Hicb,,i Tt .J1IH +1I 1e.c', 4)Q-1 .ic'-IICo1 1el' tT IcIc( 3i4'Ii 
o- I1ctUi 4E 1'1'I 11, c'4I'b 2, 31R. o1 lTfV li 
The special bench of Customs, Excise & Service ''ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 39')c1cf 11flt'  1(a) * 61c1iI. 1V 3Tft 3T!TT TW [t 314* +1ii 1ei, tzr .icic 1cct 

1 c-4l.II1cUI (-è.) t qffi zr , dN, J1k f1 3flT 

3llIc- ooF ':711011 ElTfV Il 

To the West regional bench of Customs, Excise & Service Ta Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 



(iii) 3i'flck fI1i T 3TE1 M-c$d c4 c 1V o-çI icLII  1c1i (3P JlIc1c', 2001, 
¶ifrI 6 31 f  d EA-3 fff 1Io1! E111V I 

cJ1 4-'J1 TTh '1 1i 5c'-II, 1cl' F dl ,1Iu1 4t d-HI 3 {dIN[ Tff lH1I, 'V 5 
eI  Z1T i*i , 5 ii iv rr 50 "-i ciq-' 3f%TT 50 iis iv t 31IiF fr ct: 
1,000/- l,_5,000/- '.i) 3TiT 10,000/- 'k"-1  T 1c*fT i-ii   1r i14 'o1 i 1iftr 
lc4' 1ddlo1, H1[ 31'-1k 1fIIi 3T If iii 

c4., TU '1I iId TtR_,clJ'I 1ii ,iIo1I ifv I TIfF i' irw dIdIoi, 
c4, 3 31Ltc1 Ui t U{1 f[ I TT 3UT 

( 31iT) 11V 3rrtfl TT 500/- ,t,LIV ir tItfftr ]ç-c, d- Coj  / 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescnbed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accoijpamed 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.SUOO/-, 
Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form 01 crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall  te  accompanied by a fee of Rs. 500/-. 
3i'flcA).i TRiTtt 0r PT5 3fl1[, cc1 31t)1lT, 1994 Tr 86(1) i 3fd1 'l1I 
li1ciIe?, 1994, l-lJi 9(1) c1tc1 t1WtT 'A41 S.T.-5 E1R•  if4it Z4t 5ff 1d1 t 3f1i 

Tr frr 31Tt f 3Tt *r d14) r, T;iir ::11T Jd  ilt (i u i1r wa-uRi 
r ElTfV) 3ftt rt bJ-f 4d-1 tTi 'AI1 IiT, ',1I .k1icfr t dli ,I,J1 4r i 3I c4dIIIF 

dkll s1J-I'olI, 1i 5 c1U 1T 311 5 e1Ii '' ff 50 eils1 ''4V c1c4, 311T 50 c'iHsi .b'1L. 
311iF t lTT: 1,000/- &,_5,000/-  3TTT 10,000/- '-i 1 I if-i old-Il 1c'-'* t i'1 

1ft k'4 ilF didIu1, TI1IXFF ai4)i iifuT *r lNs1I 
alcl-, c4 ol   dj(c1  tF?J RT Ifr ofloll I *fIçj 

TrR r -IdidI-i, Ich *r 3r  ?i 1ii ITfv ii 4ir iL)c i ifcur i1r iiii fr I 
31TT ( 31th) I 3ir-q rrr 500/- 4L' t fftr ri- cfll Tt I! 

The appeal under sub section (1) of Section 86 of the Finance Act 1994, to the Appellate 
Tribunal Shall be filed in quadruphcate in Form S.T.5 as prescribed under Rule 9(i) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy o the order appealed against 
(one of which shaIl be certified copy) and should be accompanied by a fees of Rs. 1D00/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs Rs. 10,000/- where the amount of service 
tax & interest demaflded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

 31rT, 1994 t -TRT 86 c  3q-ITr3 (2) Trt (2A) 3Trf c  i1r d14) 3lr, 
i1ciic., 1994, fiJ-1 9(2) t 9(2A) dcl 1tIftT S.T.-7 iI rr &o4) i 

3llcfd, c-cI 3ct.1I ]c 3TT 3iklcicl (3i4r), icç 3c4lc lcl TU t{1ftFF 31TF t 

(3P * iif IJllld Mt 'E1T1V) 3 31I1'fd TU .HIcb 31cfc1 3T1T 31llcfd, 

c-'-ll'4 -/ icb- 3.J4)ç r 3ir c  c 1r ~,o c1I 31lT r 

I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authori2ing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to ifie the appeal before the Appellate Tribunal. 

4dll 'nrçk 3c4lC, tF 1Ic1 i-1lc 11uT (Z) *  3Tfr j dlWl;- 
3cL4JC lch 31 TIRrPT 1944 IRT 35P1 3i, fr I IccII'-1 3111T, 1994 t TU 83 

3tPIT Ich (1ldl dI , 51 31ET ',I11 314Ici AI1 bUl 31t11 c  -iJ-ii c4ic 

T d-lidi 10 WtTT (10%), 0iq J-fld tF old-Hall Ic1II~,c1 ff ,jjjj 

factilaci , 
Zf -ldjd[a1 frr  Tf f r -mr old-Il fli  zrr?r 3Tcifr r rfir r 
3xTrI 

.jçt4 li'-4 tE 'c1tcb 31lf "d-Udi fv Ttr I" 1d-1 tr1[ 
(i)  

(ii) 'ol T[ Tf1 

(iii) ol old-Il 1dlIc1c.?I ldlH 6 3T9T T (cbdl 

ciTfrr fiir : 31f xr 311 t clidldl) )d'lI/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 
- provided further that the provisions of this Section shall not apply to the stay 

application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) 1RT '(i'R Y rUajvr 3T11: 
Revision app1iation to Government of India: 

[ 311sf tETtTUT 14I -iIlId e1k-1c.I'l , itT 3cYI lc1' 3T11F, 1994 r c4Rr 
35EE 31t 3T4t WT H(c4,R, tithTui 3U 4,  lcd 1Ic1, o1-cI 

1biii, EiMl d-i1lc,5F cl *I ,1C J-lld'i, ci l?e-el-110OO1, iIt 1ii 'JIIOii ET1VI / 
A revision application, lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Dep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of th CEA 194 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

J-11e4 o-tciIo1 i -iticl t, ij o-tciioi i-nc'i t 11 IIol dl '-1I'dIdo1 
tTT IT f1 3T I1al i f  f*fl i). 4g nI1o1 i 

z 4ggur fh  1'h1 4g 
J-1IJ1cl ?i- II 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) rr   f  jtç 1I
c

ç c -ç- cj,t.t) d-Ijç' tT dI, 
3c-Yi. lc4' i  (f*) a1l-1cl ' 5fr R1   I    :rr dj 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable matenal used in the manufacture of the goods which are exported to any 
country or temtory outside India. 

(iii) Q4  3c11I lc'ch ifT dlc1Iø'I Iv Io-lI ITr Pm'r T TTT t '-iic fff djfl / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

.ic'-1I ,ic1llCjal l' 1 1 Iciio-I i t ZIt [ 3liTJT 1 [i a10i 
dc1 ó-o4 d Ie'  ' 3 311T t 31ILlcd "(3ft1w) cciiu 1cc1 3lt1zE' ( 2), 

1998 *t 1TU 109 cicilU 1f2Tr 41r dj  c1I 3T1 iii11l ?TF dIC iiifr 1ht. ]/ 
Credit of any d.u1y allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

3I4('cfç- 31TT iIt t ,i1ki ttfl 'I&U EA-8 , 5fr 11t 'na-çI 3c'4ICr l4 (3Ttr) -limieTI, 

2001, ¶IH 9 3TIf , i 31I1 3 ii *r ii1i E1Ttt I 

3c'4I I4 3T1r', 1944 ir Irtr 35-BE C1d tTftT lc c*, t 31Ildl ITt d'k ig 
TR-6 l41 4daj t .iiio-?1 ifin / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central 1xcise (Appeals) Rules, 2001 within 3 months from the date  on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescnbed under Section 35-EE ol CEA, 1944, under 
Major Head of Account. 

rui 3T[f TI f-i1l1ci i1r  it r  mfvi 
 .- ç 4da 'c- tr eI1A 'I ff 311 cbo-1 t fr '  200/- iF -IdIdIo1 fiit 'iiv 3ft;r .-cdal 

t cl t *"i' 1000 -I ihi dIdIo-1 1ii IIV I 
The reviion application shall be accompanied 'by a fee of Rs. 200/.- where ,the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

1 3lTf cb3 HeI 3lTfr iFF '1d1Ir fr !,1c)cl, TT 31TT 1v lc.cb dIcjIaj, ,jcI-c1 

i fi iiii f f 
aiQ.I1lcl,&UI t tliF 3T'tt ?1T IZr iie t t 31TF i .'iicii / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fadt that the one appeal to the Appellaiit I ribunal or 
the one pphcation to the Central Govt. As the case may be, is filled to avoid scripto.ria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

a-1ViIeP-I le'# 3111T', 1975, 31a-i*It1l-I 3TTIff d-çj  3f[f t T1F 31Tf 4i 
i1l fltIftT 6.50 TuI ifT I-4I 1c'4 ''iIi 1II iii1%vi / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shalYbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 

the Court Fee Act, 1975, as amended. 

(F) ii le-c, ba-cl'-1 5c-'-i le4 T *lc1ic4. 3l'I)c o1IliI4'&°l (4I.  ff) S IJ-Hc1e?, 1982 F 

trd 3F tiT d-jId-jcj1   c4,  '1Ic  1lld-i1 F 31T 1t A.1Ioi 31l41c1 1Z[F 'iIdI I / 
Attention is al,so invited to, the rules coveiing these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) ,  .3i4) ii1th iIr 3Tr I1c1 ct  t 1lci 1-ccI 31   S1TET'tITfr 

3TRTt Tt? t-II www.cbec.gov.in ?  T1It I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental website www.cbec.gov.in  

(iv)  

(v)  

(vi)  

(D)  

(E)  



131/ RAJ /2017 

ORDER - IN - APPEAL 

The present appeal has been filed by M/s. Anand Infrastructure, 201, 

it Palace - II, Shaktinagar, Opp. Parmial School, Kalawad Road, Rajkot 

einafter referred to as the appellant) against Order-in-Original No. 

ST/REF/2017 dated 25.01.2017 passed by the Assistant Commissioner, 

vice Tax Division, Rajkot (hereinafter referred to as the adjudicating 

hority). 

Briefly stated, the appellant filed a claim of refund of service tax to the 

e of Rs. 26,60,940/- on the ground that they are providing services in the 

ure of construction service, works contract service to various government, 

ti authorities etc. These works are falling at Sr. No. 12 of notification No. 

2012-ST dated 20.06.2012. However, the said exemption from payment of 

iice tax was withdrawn on certain services vide notification No. 06/2015-ST 

effect from 01.04,2015. They paid service tax on activities carried out by 

m on or after 01.04.2015. However, the exemption withdrawn was restored 

notification No. 09/2016-ST dated 01.03.2016. The said notification read 

i section 102 of the Finance Act, 1994 enabled them to file refund claim for 

ñce tax paid during 01.04.2015 to 29.02.2016 and accordingly they filed 

refund claim. During scrutiny of the claim certain discrepancies were 

iced and therefore show cause notice No. V/ 18-156/ST/Ref/2016-17 dated 

12.2016 was issued for rejection of the refund claim filed by the appellant. 

SCN was decided vide 010 No. 27/ST/REF/2017 dated 25.01.2017 by the 

udicating authority and the claim for refund was rejected mainly on the 

und that the incidence of tax has been passed on the government 

artment for whom appellant carried out various works, as per the language 

ontracts with such government departments. Being aggrieved the appellant 

I the present appeal. 

The appellant is contending the rejection of their refund claim, mainly on 

following grounds: 

(i) The adjudicating authority has not considered the relevant documents 

filed by them, viz., affidavit of the appellant firm, CA certificate and 

certificate from some service recipient government departments in 

order to prove that they have neither charged nor reimbursed nor the 

burden of service tax has been passed on to the service recipients and 

therefore they are eligible for refund. 

(ii) Regarding the clause in contract "deemed to be inclusive of all taxes", 

it is submitted that the taxes which were not leviable at the time of 

4 



131/PAJ/2017 

entering into the contract and later imposed, it cannot be interpreted 

to include such taxes in the rate/value of the contract when the same 

were again exempted with insertion of a special provision (section 102 

of the Finance Act, 1994). 

(iii) The adjudicating authority has erred on facts and law in contending 

that the certificates received from some service recipient government 

department are ambiguous in language. Thus, the doctrine of unjust 

enrichment is wrongly applied. 

(iv) The CA certificate is clearly showing the bill wise payment of service 

tax, matching with the challan of its payment and therefore, the 

finding of the adjudicating authority that CA certificate does not state 

the basis and not mentioned about the incidence of service tax has 

been passed on to any other person or not, is not correct. 

(v) They have shown the refund claim as receivable in their audited 

balance sheet of FY 20 15-16, which confirms that the incidence of tax 

is not passed on to any other person. 

4. Personal hearing in the matter was held on 28.12.2017, which was 

attended by Shri Bharat R. Ozha, C.A. He appeared and reiterated the 

submission of appeal memo including additional submission dated 28.1212017 

for considering the issue in their favour. 

5. In their additional submission dated 28.12.20 17, it was contended that: 

(i) Most of the work entrusted by government department was completed 

during FY 2014-15 and only some final stage work was completed in 

FY 2015-16. It is clear from copy of R.A. bill that they have not 

charged service tax on the service provided during FY 2015-16. 

(ii) As can be seen from working of the service tax amount during 20 15-

16, the entire tax amount of Rs. 26,60,940/- was borne and paid out 

of its pocket. Such amount is reflected in ST-3 returns of relevant 

period. 

(iii) In almost all contracts works awarded by the government, the rate 

(Standard Schedule of Rate - "SOR") would include all the costs to be 

incurred by the contractor for that particular contract and they stated 

in the rates clause with the tag 'inclusive of all taxes'. As the service 

tax was exempted till the announcement of withdrawals of exemption 

entries in Budget 2015, the government contractors would have not 

considered the service tax at all, as their cost of contract while 

quoting the rates (SOR) of contracts tendered. If this clause is 

5 



131 / RAJ / 2017 
.1 I 

interpreted as per adjudicating authority, than no one could become 

eligible for refund under the government contract and the provision 

made in section 102 of the Act would be redundant. (Relied upon case 

law of Cimmoc Ltd. Vs Collector of Central Excise, Jaipur) On 

withdrawal of exemption service tax became chargeable even on that 

government contract which were entered into before Budget 2015 and 

was exempted. As a result, the payment of the service tax on the work 

undertaken during 01.04.2015 to 29.02.2016 would be an extra 

burden for the contractors and that is too approximately 5.06% of the 

gross value of the contract. 

v) In section 102 of Finance Act, 1994 introduced from 01.03.2016, 

there is also a refund provision of all such service tax which has been 

collected but which would not have been so collected had the above 

provision been in force at all the material time. Thus, by insertion of 

section 102, the said service became exempted from the payment of 

service tax with retrospective effect as if the provision of exemption 

was in force at the material time. 

i) Besides bills for relevant period, ledger account of service recipient, 

copies of chailans, CA certificate and affidavit by all partners of the 

appellant, they have also submitted letter dated 30.12.2016 received 

from the Office of the Executive Engineer, Road & Building Division, 

Rajkot confirming that service provided through two agreements to 

Government of Guj arat for civil construction work in which no service 

tax was paid separately and the service tax is not included in the SOR 

for the referred work. It was also confirmed that there is no separate 

agreement entered between the appellant and them and the work 

order executed is itself an agreement for the two works carried out by 

them. They have also submitted letters received from Gujarat Council 

of Elementary Education, SSA, stating the above facts of non-payment 

of service tax separately and will not also pay in future and the service 

tax is not included in the SOR for the referred work. They had also 

requested adjudicating authority to cross verify the fact for not 

receiving service tax on any of the bills for which refund was claimed, 

through an independent inquiry to the respective government 

department. 

vi) They relied upon the following case laws in support of their contention 

that their case is not hit by bar of unjust enrichment: 

(a) CCE & ST, Bhavnagar Vs Modest Infrastructure Ltd. — 2012 (37) 

STT 505 

6 



131 / RAJ / 2017 

(b) EPE Process Filters & Accumulators (P.) Ltd. Vs CCES, Hyderabad 

- 2017 (80) Taxmann.com  286 

(c) Krishna Homes Vs CCE - 2014 (34) STR 881 

(d) Weispun Gujarat Stahal Rohren Ltd. Vs CC(I) Nhava Sheva - 2014 

(306) ELT 513 

(e) Vyankatesh Real Estate Developers Vs CCE, Nagpur - 2015 (50) 

GST 761 

(f) CCE, Surat -II Vs Binakia Synthetics Ltd. - 2013 (294) ELT 156 

(g) Jageti & Co Vs CST -2012 (26) STR 4115 

(vii) In case of M./s. Shanti Construction Co. in respect of SCIT No. 

237/ 2014-15, wherein the assessee has provided construction service 

for the construction of Police Staff Quarters and construction of 

Eklavya Model Residential School to Gujarat State Police Housing 

Corporation (a government organization), wherein even though there 

is contract clause containing rates are "inclusive of all taxes", the 

Hon. Principal Commissioner, Rajkot granted exemption for said 

service as the same is provided to Governmental Authority. 

(viii) In the following refund orders (010), considering the above legal 

position, the refund has been granted in respect of such construction 

works provided to government authority which was exempted till 

31.03.2015 and on which service tax paid in FY 2015-16, which has 

been later on claimed as refund under section 102 of the Act. 

(a) 010 No. 182/Ref/ST/AC/2016-17 dated 07.03.2017 passed in 

case of M/s. Anand Associates by Assistant Commissroner, 

Ahmedabad - III. 

(b) 010 No. 06/Ref/ST/AC/2017-18 dated 11.05.20 17 passed in case 

of M/s. K. R. Savani by Assistant Commissioner, Ahmedabad - III. 

(c) 010 No. Div-I/ST/59/Ref/2016-17 passed in case of M/s. Bhumi 

Procon Pvt. Ltd. by Assistant Commissioner, Vadodara - I. 

(ix) The findings of the adjudicating authority regarding applicability of 

section 12B of the Central Excise Act, 1944, it is stated that the 

presumption under section 12B is rebuttable one. They relied upon 

the case law of EPE Process & Accumulators (P) Ltd. Vs CCES, 

Hyderabad - 2017 (80) Taxmann.com  286. 

(x) They also relied upon the case law of CC Vs Maruti Udyog Ltd. - 2003 

(155) ELT 523 to contend that since they have shown the amount as 

creceivab1e  from revenue authorities", which is also acknowledged by 

the adjudicating authority in 010, they are eligible for the refund. 

7 
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(xi) The adjudicating authority has relied upon the case laws of Concrete 

Movers Vs Commissioner of Service Tax, Mumbai and Mind 

Edutairment Pvt. Ltd. Vs Commissioner of Service Tax, New Delhi. 

However, peculiar facts and circumstances of their case and the facts 

of the cases as quoted by the adjudicating authority are different and 

hence not applicable to their case, 

I have carefully gone through the 010, grounds of appeal and further 

mission alongwith documents as well as contentions raised during personal 

ring. I find that the only dispute in the present case is - whether the 

dence of tax paid by the appellant during 01.04.20 15 to 29.02.20 16 has 

n passed on the government department (service recipient) or not and 

sequently whether the appellant is eligible for the refund or otherwise. 

On perusal of the language used in the said section 102 of the Finance 

1994, it is clear that retrospective exemption and refund has been granted 

onstruction 'èervices provided to government departments only in cases 

re contract was entered into before 01.03.2015. The rationale behind this 

ticular date is very clear. Before 01.04.2015, such services were exempted 

notification No. 25/2012-ST dated 20.06.20 12, however, vide notification 

06/2015-ST dated 01.03.2015 some entries in the notification 25/20 12, 

', were deleted, resulting into end of exemption from service tax on the 

struction service provided to government departments. Thus, it is clear that 

contract entered into between service provider and government department 

vice recipient) before 01.03.2015 would not include service tax portion in 

contract value. However, any contract entered into after 01.04.2015 would 

ainly consider service tax portion in the contract value (SOR). Therefore, 

•ospective exemption and refund granted under section 102 of the Finance 

1994 read with notification No. 09/2016-ST dated 20.06.2016 (granting 

mption to construction related services provided to government department 

0 1.03.2016) was made applicable to the contracts entered into before 

)3.2015. Thus, intention of the government is very clear and the same 

uld not be defeated without specific findings on fact. 

I find that the adjudicating authority has recorded the findings that 

tracting cost/amount of the project would include/involve all type of taxes, 

ch were leviable on the work awarded to the appellant by the service 

iver and therefore the plea of the appellant that there was exemption from 

ment of service tax, so it cannot be said that the service tax was included in 
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the bid, is not reasonable because both the parties were aware about 

exemption of service tax at the time of contract/agreement then there should 

not be any clause regarding service tax. Therefore, it has been recorded by the 

adjudicating authority that burden of taxes has already been passed on to the 

service receiver and thus, no provision for reimbursement. On the other hand, 

it is contended by the appellant that if the clause "inclusive of all taxes" is 

interpreted in the way as interpreted by the adjudicating authority, then no one 

could become eligible for refund under the government contract and the 

provision made in section 102 of the Act would become redundant. I have 

considered both the propositions. I find that since the contracts for 

construction were executed before 01.03.2015, naturally the SOR (Standard 

Schedule of Rate) would not include service tax portion in it. Therefore, I am 

inclined to accept the argument of the appellant. This inclination is also as 

based on the fact that the R.A. bills do not mention service tax in it and the 

fact that some of the government departments for whom the appellant had 

provided construction service during 01.04.20 15 to 29.02.20 16, have stated 

that they have not paid service tax separately to the appellant. I have also gone 

through the balance sheet for FY 2015-16 wherein an amount of Rs. 

26,60,940/- has been shown as "service tax refund receivable - ST dept." From 

these documents it is clear that the incidence of tax has not been passed on 

the service recipients. I also find that in the same balance sheet, the appellant 

have shown Rs. 44,60,204/- as "service tax refund receivable - Govt. Dept.", 

which means that service tax paid for the services provided to government 

departments under contracts executed after 01.04.2015 is shown to be 

receivable from respective government departments (service recipients). Thus, it 

is clear that in cases where the appellant was not able to charge service tax 

from service recipients due to the fact that contract/agreement was made 

before 01.04.2015, when service tax was exempted under notification No. 

25/2012-ST dated 20.06.2012, they have claimed refund under newly 

introduced section 102 of the Finance Act, 1994. 

9. The adjudicating authority has also recorded findings that the appellant 

have not submitted invoices issued under rule 4A of the Service Tax Rules and 

the RA bills also do not mention service tax. I find that this finding is in favour 

of the claim of the appellant that they have not charged service tax from the 

government departments (service recipients). The other observation of the 

adjudicating authority like certificate issued by the government departments 

(service recipients) are ambiguous, does not seem to be correct as the 

adjudicating authority has not pinpointed the ambiguity and therefore I am not 
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lined to accept the same. Other interesting aspect in the present case is that 

ugh it is found by the adjudicating authority that this is a case of unjust 

ichment where incidence of tax has been passed on to the service recipient 

I provisions of section 1 lB and 12 B of the Central Excise Act, 1944 are 

oked, the amount of refund is not ordered to be deposited to the Consumer 

lfare Fund. Normally, in the circumstances where it is found that 

den/incidence of duty/tax has been passed on the buyer/recipient of 

vice, refund under section 1 lB of the Act is sanctioned and ordered to be 

)osited in Consumer Welfare Fund. Anyway, the appellant is not contending 

issue on this ground and hence I refrain from going further in the matter. 

In view of the above, I find that the appellant is eligible for refund of 

vice tax Rs. 26,60,940/- under section 102 of the Finance Act, 1994 and the 

) is required to be set aside. Accordingly, I set aside the 010 and allow the 

)eal with consequential relief. 

(Gopi Nat 
Commissioner (Appeals) / 

Additional Director General (Audit) 
'To. V2/131/RAJ/2017 

R.P.A.D.  

s. Anand Infrastructure, 
Virat Palace - II, Shaktinagar, 

. Parmial School, 
awad Raod, 
kot. 

v to: 

['he Chief Commissioner, CGST, Ahmedabad. 
rhe Commissioner, CGST, Rajkot. 
['he Assistant Commissioner, CGST, Division , Rajkot. 
['he Assistant Commissioner (Systems), COST, Rajkot. 
['he Superintendent, CGST, AR - , Rajkot. 
opmissioner (Appeals), CGST, Rajkot. 
uard File. 
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