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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Gopi Nath, Additional Director
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,
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@ Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham :

3] srfrasal & UfIardr &7 A U 9T /Name & Address of the Appellants & Respondent :-

1.M/s Anand Infrastructure, 201, Virat Palace - II, Shaktinagar, Opp. Parimal School,
Kalawad Road, Rajkot,
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

(A) W Yok FT 3G Yoh d qaaR AT FAREr F 9 31, Sl 3aiE Yok
WRIPTT 1944 T GRT 35B ¥ e Ud  faed HAEEH, 1994 @1 awr 86 ¥ e
FATatRa oo B o T ¥ U/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

(ii) Wqﬁ_&a 1(a)#wmm$mawmmm:w HA Feulg Yok U
JaE AN AR (@) & aRgd s dOifse, | aﬁ?hwaaagﬂﬁ-ﬁmﬂm
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal % ESTAT) at,

2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals o her than as
mentionéd in para- 1{a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/ - where amount of duty demand/interest/ fpe:nalty/ refund is upto 5 Lac., 5 Lac to
90 Lac and above 50 Lac respectively in _the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated ‘public sector bank of the place where the bench of an
nominated public_sector bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. ]
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9 ll)) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accoma}i)amed_ by a fees of Rs. 1%00 /-
where the amount of service tax & interest demanded & penalty 1ev1ecIy of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demarided & penalty levied is more
than fivé lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than f1ft¥ Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2] & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise &ppeals] {one of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
Crores,

_Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the commencement of
the Finance (No.2) Act, 2014.
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Revision z%plication to Government of India: A _ °
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A revision application_ lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, De artmenf of Revenue, 4th Floor, Jeevan Deep

Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of %oods, where the loss occurs in transit from a factory to a warehouse or
to another factory or Trom one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

AR & aeY R Uz A1 & @ B W W@ oA & Rfaior d gged wwe wer ol g
FHT 379G Yed & o (RIT) & AW #, S ARa F ae? Ay wsg Ir &7 & e oo g
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In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

AR 3cule & Icuga Yo & A F AT S Y hdle 5w FGwA vd 5Eh fAfeer
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Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under such order is passed by the

gognrlxggsgioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .
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The above %Jplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied %y a fee of Rs. 200/- where the amount
ﬁlvolved Oln Rﬂlpees One Lac or less and Rs. 1000/~ where the amount involved is more than
upees One Lac.

IR 50 IR F FS A AW FT T § AN G Tl AW F AV Yo H S, I9FA
ZT & RhaT ST AR 59 a2 ¥ gl gv o &Y fer O F & g9 & fav guieufy sehdr
AATRIFIOT FY UH AT AT FEAT GHIC T Teh 3AeT AT Sar § | / In case, if the order

covers various numbers of order- in Original, fee for each Q.1.O. should be praJ_d in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one aﬁ)phcatlon to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising RS. 1 lakh fee of Rs. 100/~ for each.

AU e e AR, 1975, F -l F HTER AT IO TS T Ry H
9fY 1 PrEiRT 6.50 $U & SO qeF [CRRC 9T gl =meul /

One copy of application or 0.1.O. a§ the case may be, and the order of the adjudicatin
aut%c?rigyshall I33ar a court fee stamp of Rs. 6.50 ag prescribed under Schedule-I in terms o%
the Couit Fee Act, 1975, as amended.

BT UoF, FET 30U YeF UG DAt AT sgrariteer (@ fafty) e, 1982 #F afula
UE 3T Galyud ATt St aiEAfad F ara @A @ 3T s sarer aneia R sar €1/

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 198

Fog AT WRHE B AN G F § TR g, BEgd S Adeaa gauEr & fav,
et FeriT d9arse www.cbec.gov.in # & & § | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the _higher
appellate authority, the appellant may reler to the Departmental website www.cbec.gov.in
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ORDER - IN - APPEAL
The present appeal has been filed by M/s. Anand Infrastructure, 201,
it Palace - 1I, Shaktinagar, Opp. Parmial School, Kalawad Road, Rajkot
einafter referred to as the appellaﬁt) against Order-in-Original No.
ST/REF/2017 dated 25.01.2017 passed by the Assistant Commissioner,

vice Tax Division, Rajkot (hereinafter referred to as the adjudicating

hority).

Briefly stated, the appellant filed a claim of refund of service tax to the

e of Rs. 26,60,940/- on the ground that they are providing services in the
ure of construction service, works contract service to various government,
Jd authorities etc. These works are falling at Sr. No. 12 of notification No.
2012-ST dated 20.06.2012. However, the said exemption from payment of
7ice tax was withdrawn on certain services vide notification No. 06/2015-ST
1 effect from 01,04,2015. They paid éervice tax on activities carried out by
m on or after 01.04.2015. However, the exemption withdrawn was restored
> notification No. 09/2016-ST dated 01.03.2016. The said notification read
1 section 102 of the Finance Act, 1994 enabled them to file refund claim for
vice tax paid during 01.04.2015 to 29.02.2016 and accordingly they filed
refund claim. During scrutiny of the claim certain discrepancies were
iced and therefore show cause notice No. V/18-156/ST/Ref/2016-17 dated
12.2016 was issued for rejection of the refund claim filed by the appellant.
- SCN was decided vide OIO No. 27/ST/REF/2017 dated 25.01.2017 by the
udicating authority and the claim for refund was rejected mainly on the
und that the incidence of tax has been passed on the government
artment for whom appellant carried out various works, as per the language
ontracts with such government departments. Being aggrieved the appellant

1 the present appeal.

The appellant is contending the rejection of their refund claim, mainly on
following grounds:

(i) The adjudicating authority has not considered the relevant documents
filed by them, viz., affidavit of the appellant firm, CA certificate and
certificate from some service recipient government departments in
order to prove that they have neither charged nor reimbursed nor the
burden of service tax has been passed on to the service recipients and
therefore they are eligible for refund.

(i1) Regarding the clause in contract “deemed to be inclusive of all taxes”,

it is submitted that the taxes which were not leviable at the time of

i i



(i)

4.

131/RAJ/2017

entering into the contract and later imposed, it cannot be interpreted
to include such taxes in the rate/value of the contract when the same
were again exempted with insertion of a special provision (section 102
of the Finance Act, 1994).

The adjudicating authority has erred on facts and law in contending
that the certificates received from some service recipient government
department are ambiguous in language. Thus, the doctrine of unjust
enrichment is wrongly applied.

The CA certificate is clearly showing the bill wise payment of service
tax, matching with the challan of its payment and therefore, the
finding of the adjudicating authority that CA certificate does not state
the basis and not mentioned about the incidence of service tax has
been passed on to any other person or not, is not correct.

They have shown the refund claim as receivable in their audited
balance sheet of FY 2015-16, which confirms that the incidence of tax

is not passed on to any other person.

Personal hearing in the matter was held on 28.12.2017, which was

attended by Shri Bharat R. Ozha, C.A. He appeared and reiterated the

submission of appeal memo including additional submission dated 28.12.2017

for considering the issue in their favour.

5.
(@)

(iif)

In their additional submission dated 28.12.2017, it was contended that:

Most of the work entrusted by government department was completed
during FY 2014-15 and only some final stage work was completed in
FY 2015-16. It is clear from copy of R.A. bill that they have not
charged service tax on the service provided during FY 2015-16.

As can be seen from working of the service tax amount during 2015-
16, the entire tax amount of Rs. 26,60,940/- was borne and paid out
of its pocket. Such amount is reflected in ST-3 returns of relevant
period.

In almost all contracts works awarded by the government, the rate
(Standard Schedule of Rate — “SOR”) would include all the costs to be
incurred by the contractor for that particular contract and they stated
in the rates clause with the tag ‘inclusive of all taxes’. As the service
tax was exempted till the announcement of withdrawals of exemption
entries in Budget 2015, the government contractors would have not
considered the service tax at all, as their cost of contract while

quoting the rates (SOR) of contracts tendered. If this clause is
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interpreted as per adjudicating authority, than no one could become
eligible for refund under the government contract and the provision
made in section 102 of the Act would be redundant. (Relied upon case
law of Cimmoc Ltd. Vs Collector of Central Excise, Jaipur) On
withdrawal of exemption service tax became chargeable even on that
government contract which were entered into before Budget 2015 and
was exempted. As a result, the payment of the service tax on the work
undertaken during 01.04.2015 to 29.02.2016 would be an extra
burden for the contractors and that is too approximately 5.06% of the
gross value of the contract.

In section 102 of Finance Act, 1994 introduced from 01.03.2016,
there is also a refund provision of all such service tax which has been
collected but which would not have been so collected had the above
provision been in force at all the material time. Thus, by insertion of
section 102, the said service became exempted from the payment of
service tax with retrospective effect as if the provision of exemption
was in force at the material time.

Besides bills for relevant period, ledger account of service recipient,
copies of challans, CA certificate and affidavit by all partners of the
appellant, they have also submitted letter dated 30.12.2016 received
from the Office of the Executive Engineer, Road & Building Division,
Rajkot confirming that service provided through two agreements to
Government of Gujarat for civil construction work in which no service
tax was paid separately and the service tax is not included in the SOR
for the referred work. It was also confirmed that there is no separate
agreement entered between the appellant and them and the work
order executed is itself an agreement for the two works carried out by
them. They have also submitted letters received from Gujarat Council
of Elementary Education, SSA, stating the above facts of non-payment
of service tax separately and will not also pay in future and the service
tax is not included in the SOR for the referred work. They had also
requested adjudicating authority to cross verify the fact for not
receiving service tax on any of the bills for which refund was claimed,
through an independent inquiry to the respective government
department.

They relied upon the following case laws in support of their contention
that their case is not hit by bar of unjust enrichment:

(a) CCE & ST, Bhavnagar Vs Modest Infrastructure Ltd. — 2012 (37)

STT 505 M
g

.
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(b) EPE Process Filters & Accumulators (P.) Ltd. Vs CCES, Hyderabad
~ 2017 (80) Taxmann.com 286

(c) Krishna Homes Vs CCE - 2014 (34) STR 881

(d) Welspun Gujarat Stahal Rohren Ltd. Vs CC(I) Nhava Sheva — 2014
(306) ELT 513

(e) Vyankatesh Real Estate Developers Vs CCE, Nagpur — 2015 (50)
GST 761 |

(j CCE, Surat - 1I Vs Binakia Synthetics Ltd. — 2013 (294) ELT 156

(g) Jageti & Co Vs CST - 2012 (26) STR 4115

In case of M./s. Shanti Construction Co. in respect of SCN No.

237/2014-15, wherein the assessee has provided construction service

for the construction of Police Staff Quarters and construction of

Eklavya Model Residential School to Gujarat State Police Housing

Corporation (a government organization), wherein even though there

1s contract clause containing rates are “inclusive of all taxes”, the

Hon. Principal Commissioner, Rajkot granted exemption for said

service as the same is provided to Governmental Authority.

In the following refund orders (OlO), considering the above legal

position, the refund has been granted in respect of such construction

works provided to government authority which was exempted till

31.03.2015 and on which service tax paid in FY 2015-16, which has

been later on claimed as refund under section 102 of the Act.

(a) OIO No. 182/Ref/ST/AC/2016-17 dated 07.03.2017 passed in
case of M/s. Anand Associates by Assistant Commissfoner,
Ahmedabad - III.

(b) OIO No. 06/Ref/ST/AC/2017-18 dated 11.05.2017 passed in case
of M/s. K. R. Savani by Assistant Commissioner, Ahmedabad - III.

(c) OIO No. Div-I/ST/59/Ref/2016-17 passed in case of M/s. Bhumi
Procon Pvt. Ltd. by Assistant Commissioner, Vadodara - I.

The findings of the adjudicating authority regarding applicability of

section 12B of the Central Excise Act, 1944, it is stated that the

presumption under section 12B is rebuttable one. They relied upon
the case law of EPE Process & Accumulators (P) Ltd. Vs CCES,

Hyderabad — 2017 {80) Taxmann.com 286.

They also relied upon the case law of CC Vs Maruti Udyog Ltd. — 2003

(155) ELT 523 to contend that since they have shown the amount as

“receivable from revenue authorities”, which is also acknowledged by

the adjudicating authority in OIO, they are eligible for the refundt

~
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(x1) The adjudicating authority has relied upon the case laws of Concrete
Movers Vs Commissioner of Service Tax, Mumbai and Mind
Edutainment Pvt. Ltd. Vs Comrmissioner of Service Tax, New Delhi.
However, peculiar facts and circumstances of their case and the facts
of the cases as quoted by the adjudicating authority are different and

hence not applicable to their case,

I have carefully gone through the OIO, grounds of appeal and further
ymission alongwith documents as well as contentions raised during personal
ring. [ find that the only dispute in the present case is — whether the
dence of tax paid by the appellant during 01.04.2015 to 29.02.2016 has
n passed on the government department (service recipient) or not and

sequently whether the appellant is eligible for the refund or otherwise.

On perusal of the language used in the said section 102 of the Finance
, 1994, it is clear that retrospective exemption and refund has been granted
construction ‘services provided to government departments only in cases
:re contract was entered into before 01.03.2015. The rationale behind this
ticular date is very clear. Before 01.04.2015, such services were exempted
: notification No. 25/2012-ST dated 20.06.2012, however, vide notification
06/2015-ST dated 01.03.2015 some entries in the notification 25/2012,
' were deleted, resulting into end of exemption from service tax on the
struction service provided to government departments. Thus, it is clear that
contract entered into between service provider and government department
vice recipient) before 01.03.2015 would not include service tax portion in
contract value. However, any contract entered into after 01.04.2015 would
ainly consider service tax portion in the contract value (SOR). Therefore,
ospective exemption and refund granted under section 102 of the Finance
. 1994 read with notification No. 09/2016-ST dated 20.06.2016 (granting
mption to construction related services provided to government department
s} 01.03.2016) was made applicable to the contracts entered into before
)3.2015. Thus, intention of the government is very clear and the same

uld not be defeated without specific findings on fact.

I find that the adjudicating authority has recorded the findings that
tracting cost/amount of the project would include/involve all type of taxes,
ch were leviable on the work awarded to the appellant by the service
;iver and therefore the plea of the appellant that there was exemption from

ment of service tax, so it cannot be said that the service tax was included in

NEL
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the bid, is not reasonable because both the parties were aware about
exemption of service tax at the time of contract/agreement then there should
not be any clause regarding service tax. Therefore, it has been recorded by the
adjudicating authority that burden of taxes has already been passed on to the
service receiver and thus, no provision for reimbursement. On the other hand,
it is contended by the appellant that if the clause “inclusive of all taxes” is
interpreted in the way as interpreted by the adjudicating authority, then no one
could become eligible for refund under the government contract and the
provision made in section 102 of the Act would become redundant. I have
considered both the propositions. I find that since the contracts for
construction were executed before 01.03.2015, naturally the SOR (Standard
Schedule of Rate) would not include service tax portion in it. Therefore, I am
inclined to accept the argument of the appellant. This inclination is also as
based on the fact that the R.A. bills do not mention service tax in it and the
fact that some of the government departments for whom the appellant had
provided construction service during 01.04.2015 to 29.02.2016, have stated
that they have not paid service tax separately to the appellant. I have also gone
through the balance sheet for FY 2015-16 wherein an amount of Rs.
26,60,940/- has been shown as “service tax refund receivable — ST dept.” From
these documents it is clear that the incidence of tax has not been passed on
the service recipients. I also find that in the same balance sheet, the appellant
have shown Rs. 44,60,204 /- as “service tax refund receivable - Govt. Dept.”,
which means that service tax paid for the services provided to government
departments under contracts executed after 01.04.2015 is shown to be
receivable from respective government departments (service recipients). Thus, it
is clear that in cases where the appellant was not able to charge service tax
from service recipients due to the fact that contract/agreement was made
before 01.04.2015, when service tax was exempted under notification No.
25/2012-ST dated 20.06.2012, they have claimed refund under newly
introduced section 102 of the Finance Act, 1994. )

9. The adjudicating authority has also recorded findings that the appellant
have not submitted invoices issued under rule 4A of the Service Tax Rules and
the RA bills also do not mention service tax. I find that this finding is in favour
of the claim of the appellant that they have not charged service tax from the
government departments (service recipients). The other observation of the
adjudicating authority like certificate issued by the government departments
(service recipients) are ambiguous, does not seem to be correct as the

adjudicating authority has not pinpointed the ambiguity and therefore I am not
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lined to accept the same. Other interesting aspect in the present case is that
ugh it is found by the adjudicating authority that this is a case of unjust
ichment where incidence of tax has been passed on to the service recipient
1 provisions of section 11B and 12 B of the Central Excise Act, 1944 are
oked, the amount of refund is not ordered to be deposited to the Consumer
Ifare Fund. Normally, in the circumstances where it is found that
-den/incidence of duty/tax has been passed on the buyer/recipient of
vice, refund under section 11B of the Act is sanctioned and ordered to be
yosited in Consumer Welfare Fund. Anyway, the appellant is not contending

issue on this ground and hence I refrain from going further in the matter.

In view of the above, I find that the appellant is eligible for refund of
vice tax Rs. 26,60,940/- under section 102 of the Finance Act, 1994 and the
) is required to be set aside. Accordingly, I set aside the OIO and allow the

»eal with consequential relief.

(Gopi Nat
Commissioner (Appeals)/
Additional Director General (Audit)

Vo. V2/131/RAJ/2017

R.P.A.D.

s. Anand Infrastructure,

, Virat Palace - II, Shaktinagar,
>. Parmial School,

awad Raod,

kot.

)y to:

Fhe Chief Commissioner, CGST, Ahmedabad.
Fhe Commissioner, CGST, Rajkot.

The Assistant Commissioner, CGST, Division , Rajkot.
he Assistant Commissioner (Systems), CGST, Rajkot.

Fhe Superintendent, CGST, AR — , Rajkot.
commissioner (Appeals), CGST, Rajkot.

Juard File.
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