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J{t( 'ICI'k, 3ilcl-1 (31L1), ,&I.jlcl, ciiu 'lIlc-i I 

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

3TqT 3T15l/ 1ii 3il7.1/ .1ll,1/  39, Ofsr 3F1 iI i,,talc I 'ftl.jli I Utflt1UTl C,OI1 qIlcf ,iifl 
311r Ic1: I 

Arising out of above mentioned 010 issued by AdditionallJointlDeputy/Assistant Commissioner, Central Excise I Service Tax, 

Rajkot / Jamnagar I Gandhidham 

f ifleicici & i1lcii1 cr ejld-1 t /Name&Address of the Appellants & Respondent :- 

1. M/s. Delton Ceramic P. Ltd., Near Octiva Ceramic Lakhdhirpur Road, NH 8-A Lalpar, Morbi, 

2. Shri Sanjay D. Kotadiya, Director, MIs. Delton Ceramic P. Ltd. 

3. Shri Manojbhai V Sariya, Director, M/s. Delton Ceramic P. Ltd. 

4. Shri Bipinkumar R. Panara, Prop., M/s. Rangoli Marketing Morbi 

5. Shri Rajesh G. Makadiya, Auth. Signy of MIs. A.M. Corporation, Morbi. 

3i1tt(3ItflN) mift1r  esofcr -1IId ci , ii 111tTtf / tTlltTUr r tTaTaI 31t?tyr  *iwii .1/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

J1l t icqiO tian tZr ai'M 3Ff)?ftsr .- qrlw.t'i rfl' ytft, lsi i-'io tr 3rffflms 1944 t tnT 35B 
31PT Ii31lsnr, 1994 RT863 II 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 I Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) q4 q,uj  ij-ei, .i raftt isft eij  fljii t, '-T c'iIci tT 0 TT 31tfNtzt .-LiIlllw(Ui *1 1t1W 413, z  
2, ant. . Tir, a$ 1e?l, l 51141 iilu Il 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) i'ti tiftsi 1(a) 4 ecilu 1V 3tftyit i 3tanaT mIt 3ttftt tftsir t13, 4,lo c'IIO isan oiw  31tIt4lsT annanit1trr 
(1) r q1'vrar alsr 4l1an , l?q 911141 O11r 3t1TT51' jwo- 3oot F 41 snt iilv I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2d Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3jt11415r iil.t, ui im 3r4tFr *ici an ¶v o4Pr j,qio tr (3T4) Iej1iuef, 2001, fiec 6 i 311T5'tli 1tMtr 1c 
sr tTT EA-3 t Silt i1l4t * 65 ii 511111 ii1ij I ei  4 we SIlt 1Si t1 i 11T1, 51fl1 iciiO 11F11 41 111Sf ,B.,l 41 111Sf 
3flT eiI1I T1t ,,ieei, pr 5 SIN an ae war, s ants antv air 50 ants ri mair 50 FlItS qv 4 31110Sf 1/ISfarIr: 1,000/- 
an14, 5,000/- .a4z 315151 10,000/- ant4 wi litfiItir 51111 tTFSf 41 I1 IIrl.1 SIl I11*ItF1 510Sf Sit ói'ldlfl, 51511111 31tft4151 
,-4ll0w'5 41 titan wciw 1wci ranar * 1mft oft kli1i.i4' 11 i *51 cam swft yi1'ci i'c 001(1 11l4i 511511 iilc! I 
 tc an opirnit, *5r 41 s ansi * 1laii ilv tT ief1ci 3j4141sr ss1an0f0St01 41 smsr fairr I 115r 3t1tr (t 11th) r 
1v 3t sr-'t i ansi 500/- stilt sir l5iafrItrr 5Fst  srvrr 511111 fl)sTr F 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of As. 
1,000/- Rs.5000/-, Rs.10,0001- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

31414051 .l14Il104,lUI *1 Ff1151 314151, 111crt 33 II SIlt, 1994 41 InsT 86(1) 3)11411 0ciiw. 1iiiI0, 1994, 1l  9(1). clOd (B)
I0tIifttr wtllt S.T.-5 4 slit '3)lsft 441 an it ji ansi )i 3i41sr i 1s 3141lt $1 staff , .se41 ti1 star 4  

(351* 4 QSf f1 sntiIOrrr t iillT) silt  4 siar 4 star ist tear, srr oiw  4r aisr ,s.,i $1 ansi silt ciUST sian 
 stiv 5 eus an staT, 5 *is stiv siT 50 sins stir siSf 315151 50 11115 Stilt 4 3311051 41 511151: 1,000/- stt4, 5,000/- 

smiai 10,000/- st4 an 1iafrftrr anti trost 41 51 i*ci sitl l5lififtrr sjant sir lisisisi, eel11ci 3341405r iii11)wui *1 stan 

1flI4, (lCF(   ftii,1ew fOlt 1 *Si 001(1 511ff Mll'd *5 5i'0 00151 1mr slisir nlc.r I eli0ci fl'fC SI OT111151, 

41 3lt 5111114 tilsir si1u Sift *il11cf .sitft#cr iiei1 aft snssT l5irr I S'illt 3115r (it 11th) Iffar 311*sar-q15 1 51151 

5001- strit sir ¶ff1I0451 51151 Sf111 515111 fflalr I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
115.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. I Application made for grant of slay shall be accompanied by a fee of Rs.500/-. 

Date 

31.O3.2017 

(A) 



(C) 

(i) 

(v)  

(vi)  

(D) 

(I) ¶rd 3TftT, 1994 T tTRT 86 f 3tr6R13* (2) Sl (2A) v r r4t 3Tft, loi'i' ¶tuir?l, 1994, ¶i 9(2) T 
9(2A) * cifci fttlflt6T S.T.-7 srr  i r 31r5t4Sf, liT i-wc. tri 3tmT 3mlT (31tft61), o-q cqic, ri 
eai tn1r 3l1tr *1 vv   k (i r Si1 WJf1f8T1T M in1) 31(T 31Tf ald *lfII'l. 3I9SfSf 3{SmT -591A41 lf 

 stI ft 3t4lvItzr lt'* vat 3iTflSf w Sfr r * T* 3tTr r ft 6tTT * 1c4'.1 fl tI$f I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) 4&ii tTS, Ol5f c'1lc t1 ei't  3T?flRr tti1I1ui (-àc) 1fI 3TfTr$6 JciJ1c * '.- lT 5clI 1 3t lzl'JT 1944 T 
tsar 35ic 3iSr, sfr r  31ll1lr, 1994 f tinT 83 r 31T14Tr TwT a1 st r , 1T 3ntr qj 3TMlir 
,4iq,(u * 3Ttftn  imTr sc'cic. IT SfT srii r 10 'il1i1TT (10%), jiii (eiI?.ci , ir uiii, Qvl ,l1I1I 
%qilci , Sfr rJ1TnSf 1sr nw f r tiRT 3TTTS1Tr SrSlT ti in* uifl 3tfiTr r ift r  * 331ftT 

5clJ tnT 3TTMTT i1PT fw ar tr * ¶ei tliI4  
(I) tr1lj3ir,ji 
(6) ic nlr r d  i1fT 
(it) cic ni lIq 
- IT r tinT r TtnSf iccfli (ii. 2) 3TuI)1f 2014 31 * 'i$ (fl 31tft5ftSf lT1ITSffff WlT tftSI1T1TfISf 
5ThSf3ttSf 3T1Sf*l/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duly demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be Subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded shall include 
(I) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

$TR tqci aft '.iliti"i 31i*T: 
Revision application to Government of India: 

3titr f ttir  ci1#i -$ci uci *, 'c4 c'llC, tF 3Th1SflT, 1994 *t tinT 35EE 15lf tR 3TTIr MaT 
il'a, i& q,i{, tlWfUr 3iTar li â1Sle14, l,*t- ¶IlJl, T/t5ft i1ci, fiai lltf T6Sf, *H1  iIth, si$l?ci.-110001, 

Ii snarl artivi I 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 3SEE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

si1 aiiar T iqiiij j'iijil *, sri .iaci 1ft arrsr aft fil wI1&ml * ag si T 'iitii cti.i SIT 
vw lF *  I6 t1(dIJ11 tjci, sff  315ff ST * IT 315Hut * 31W iH-4i * 

1n iT S1 * 51W * j1iI.1 * lulcl *1/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether 
warehouse 

3I1TIT*Sf1 1T lii S?l' cl   a*(IUc)* 
J1l1c *, arvw fti" I 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

 trtar arr STSITITSf 1ci.' fslT 111W * vie, IcI rr aiar aft sitar It* l'ii SISIT l/ 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

(1tirsft31I5r1W(3T4ln) *aIl lcd3ftftftl51iT (Sf. 2), 1998ttlm 109*aii 1lc1 
tll*lT f*IT Slit 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

5'Il't'c1 31T1W f tl15ff WIT ll EA-8 *, sft *t -q ic'iIC,i 11W (3146Sf) 1ciavfl, 2001, * 1l.i 9 * 3ITP11T i(c 
ir slltlr 45  45 3 sii 45 3r 46 s11S66 iiIv I i4l41 33145Sf 45 iII1 511 311*it ar 314t11 3li*r *1 t tdlsir  *r u4l 

I 31121 t 45SlS1 c'1IC, 111W 3ll1ft5TSr, 1944 46 tinT 35-EE 45 dfci 1tuiftTr 111W 41 3lfllsrsft 45 3118'Sr 45 lT TR-6 41 
4i it4 51411T1 / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal, It should also be accompanied by a copy of TR-6 Chatlan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

j5T1#1w 31145214511121 l.4Ici tttiftit 111W 4r 335TiP16 41 iifl 'arlv I 
STT lc1 4,J1 11SI S111 lnl* 511 ici 21 1* ar* 200/- asr 3,lTnsf IsI 51111 3flT si1 iii war tias 1'1 * "I31l 
int* 1000 -/ air atsisnar 1ii 51111 I 
The revision appikation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

s41 ir 31l1r * ai 3121 3iT1fr air *iii4ir lit ai 21 31*5145 ¶lv ¶c  Sf1 311T1121, 4)*ci sir ü sr 511111 5T*l ir lT-w 45 
61' V 4641 far t 1111* eu.  41 (ls SI2n1tSl1 33111651 1151416aT01 SIft 11W 3I6W lT 1bI  aft irai 3ti45si fI 511111 I / 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

.lI1Ie4l 111W 31 I1W, 1975, 45 3T11t-t 41 3911ff 31ir 31*11 '711 rlT11 31*11 41 II1 'IT Th1l11tlT 6.50 aiv* air 
ilIlol 1j-q,  lIc SfSlr 5'Istr raIei / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

46a11 511W, 45a41ir .Sr'1l 111W 1111 oIq,s 3{'ft4151 aai15111fgur ('i*4 t1It, la..iinc'fl, 1982 * '5Ild 'm snasr liSI1csSr 1lcic1 aft 
1ill'ci as.1 i* 11q 31tT aft tsnn aviwl45t lir iicir i / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

stIr 31464651 ',itl3.ii  a/F at4tst 5I151 'v..ii * iIci ci'1w, f8arsc 16 ciflcicius 41 fv, 3i41snsft 1sip6lar 4eai 
www.cbec.gov.in  a/F ft15 114' I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental websile www.cbec.gov.in  

4iSI 311W 'l'ftlSl.l SIT 
u{, 1ifl 4'wsll  55f 

factory or from one 
in a factory or in a 
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:: ORDER IN APPEAL:: 

The appeals detailed below have been filed by 5 Appellants (hereinafter referred 

to as Appellant No. I to Appellant No. 5) against Order-In-Original No. 

57IADC/RKC12016-17 dated 31.03.2017 (hereinafter referred to as "the impçigned 

order") passed by the Additional Commissioner, Central Excise & Service Tax, Rajkot 

(hereinafter referred to as "the lower adjudicating authority"): - 

Sr. 
No. 

Name of the Appellant Appeal File No. Appellant 
No. 

01. M/s. Delton Ceramic Pvt. Ltd., Near Octiva 
Ceramic, Lakhdhirpur Road, 8-A National 
Highway, Lalpar, Morbi 

V2/300/RAJ/2017 1 

02. Shri Sanjay D. Kotadiya, Director of M/s. 
Delton Ceramic Pvt. Ltd., Near Octiva 
Ceramic, Lakhdhirpur Road, 8-A National 
Highway, Lalpar, Morbi 

V2/301/RAJ/2017 2 

03. Shri Manojbhai V. Sariya, Director of M/s. 
Delton Ceramic Pvt. Ltd., Near Octiva 
Ceramic, Lakhdhirpur Road, 8-A National 
Highway, Lalpar, Morbi 

V2/302/RAJ/2017 3 

04. Shri Bipinkumar R. Panara, Proprietor of M/s. 
Rangoli Marketing, Ceramic Plaza-2, National 
Highway, Morbi 

V2/303/RAJ/2017 4 

05. Shri Rajesh G. Makadiya, Authorized 
Signatory of M/s. A.M. Corporation, 
Parshwanath Complex, Opp. Kuber Cinema, 
National Highway, Morbi 

V2/304/RAJ/2017 5 

2. The brief facts of the case are that Show Cause Notice F.No.V.69/AR- 

MRBfPr.Commr./126/2015-16 dated 08.01.2016 (hereinafter referred to as "the 

impugned SCN") was issued to Appellant No.1 to Appellant No. 5 demanding Central 

Excise duty on clandestine manufacture of Ceramic Wall Tiles and clearances thereof 

by Appellant No. I to various customers, alleging as under: — 

(a) Appellant No.1 had clandestinely manufactured and cleared their finished 

excisable goods, namely, Ceramic Wall Tiles involving Central Excise 

duty of Rs. 1,71,43,642/-- to various customers including Appellant No.4 

and Appellant No. 5 on the strength of dispatch advices and without 

issuing central excise invoices and without payment of Central Excise 

duty. 

(b) Appellant No. 2 and Appellant No. 3 (Directors of Appellant No. 1) had 

concerned themselves in manufacturing, storing, removing, and selling of 

the excisable finished goods which they knew and had reason to believe 

that the same were liable to confiscation, made them liable for penal 

action under Rule 26 of the Rules. 

Page No. 3 of 
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(c) Appellant No. 4 and Appellant No. 5 had concerned themselves in 

purchasing of the excisable finished goods from Appellant No. 1 without 

central excise invoices and without payment of Central Excise duty, which 

they knew and had reason to believe that the same were liable to 

confiscation and liable to penalty under Rule 26 of the Central Excise •  

Rules, 2002 (hereinafter referred to as the "Rules"). 

The above. SCN was adjudicated by the lower adjudicating authority vide the 

ipugned order, which confirmed demand of Central Excise duty of Rs. 1,71,43,642/-

lPOfl Appellant No.1 under Section 11A(4) of the Central Excise Act, 1944 (hereinafter 

Eferred to as the "Act") and appropriated Rs.30,00,000/- deposited during investigation 

11e Challan No. 319 dated 15.01 .2013 and Challan No. 194 dated 15.02.2013 and Rs. 

O,00,000/- paid vide Entry No. 230 dated 01.01.2016 from cenvat credit account; 

):dered to pay interest on the confirmed demand under 11AA of the Act and imposed 

3nalty of Rs. 1,71,43,642/- upon Appellant No.1 under Section 11 AC of the Act with 

:)tion to pay reduced penalty © 25% of duty confirmed and also imposed penalty 

pon Appellant No. 2 to Appellant No. 5 under Rule 26 of the Rules. 

Being aggrieved with the impugned order, Appellant No. 1 preferred present 

)peal, inter-a/ia, on the following grounds: - 

The lower adjudicating authority has confirmed the duty demand which is based 

i allegation of clandestine removal mainly on dispatch advices retrieved from pen 

iives and on the basis of statements of Directors of Appellant No. 1 and few buyers 

leged to have purchased the finished goods without payment of duty without 

)preciating the facts that whether data retrieved from pen drive is admissible evidence 

der the Act; whether so called dispatch advice is statutory and legal document for 

rispatch of goods manufactured and cleared by Appellant No. 1; that what is the 

ithenticity of private chits/details and whether these private chits/records which do not 

ove beyond doubt the alleged clandestine manufacture and dispatch of all goods 

entioned therein; that whether Appellant No. 1 has dispatched all goods mentioned in 

ispatch advices without preparation of invoices even when the department during 

vestigation and adjudication agreed to the fact that there are some invoices prepared 

id duty paid by Appellant No. 1 against dispatch advices; that when there are invoices 

epared against dispatch advice, how can it be denied that goods not dispatched 

jainst balance dispatch advices due to various reasons like non-availability of 

.irticular Grade, non-availability of particular size, cancellation of order by buyer, non-

vailability of transportation, damage of consignment, change in order by buyer etc. 

ii) Cross-examination of the persons whose statements were relied upon in the 

npugned SCN was denied by the lower adjudicating authority violating the principles of 

Page No 4 of 1Z, 
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natural justice. As held in various judgments, the statements which are stating half truth 

or taken under pressure must be allowed for cross-examination particularly when the 

entire case is based on the statements. The so-called statements of Directors of 

Appellant No. 1 were retracted on the ground of being recorded under pressure and 

stating that details which are not true but the same were not considered by the lower 

adjudicating authority; that whether Appellant No. 1 had purchased raw materials only 

from one buyer whose statement relied upon in the impugned SCN? No statements of 

suppliers of other raw materials which were used to manufacture tiles were recorded to 

prove the clandestine manufacture and clearances thereof by Appellant No. 1; that SCN 

issued only to two buyers whereas statement of five buyers were recorded, which prove 

the lack of reliability and not fair investigation by the department. 

(iii) What is other corroborative and reliable proof to make such serious allegation of 

clandestine manufacture and removal of goods? As held in various judgments, the 

charge of clandestine manufacture and removal thereof must be proved with evidences 

beyond doubt but the department failed to do so in the present case. There should be 

tangible evidence of clandestine manufacture and clandestine clearances of such 

manufactured goods and not merely inferences or unwarranted assumptions. Evidences 

in support of, purchase of excess raw materials, actual removal of unaccounted finished 

goods from the factory without payment of duty, discovery of such finished goods 

outside the factory, sale of such goods to identified parties, receipt of sale proceeds, 

whether by cheque or by cash, of such goods by the manufacturers or persons 

authorized by him, use of electricity in excess of what is necessary for manufacture of 

goods otherwise manufactured and validly cleared on payment of duty, statements of 

buyers with some details of illicit manufacture and clearances, actual transportation of 

goods cleared without payment of duty, links between the documents recovered during 

the search and activities being carried on in the factory of production, etc. are not 

available in this case. No shortage/excess stock found during search or investigation to 

prove the activity of clandestine manufacture and removal of finished goods. 

(iv) The lower adjudicating authority has erred in failing to take into consideration 

contention of the appellant while giving his findings at Para No. 38 of the impugned 

order that it is a settled legal position that a serious charge of clandestine manufacture 

and illicit removal of excisable goods cannot be considered only on the basis of 

statements of directors or employees associated with a manufacturer as held by 

Hon'ble CESTAT, Ahmedabad in the case of Arya Fibres Pvt. Ltd. reported as 2014 

(311) ELT 529 (Tn. Ahmd.) and as held by Hon'ble CESTAT, Chennai in the case of 

Poshak Corporation reported as 2002 (140) ELT 187 (Tn. Chennai). 

Page No. 5 of 
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') The statements were not recorded in free and fair manner and also that the 

latements contained only half truth whereas true and full facts were not taken on 

cord though the persons concerned desired to clarify serious facts and also the 

rethod of business. The request for cross examination of the witness was really 

lcessary to test the veracity, authenticity and reliability of such statements which was 

Inied by the lower adjudicating authority. In view of decision in the case of Arya Fibres 

it. Ltd. supra and other relevant case laws, the appellant submiffed that the impugned 

der passed without allowing opportunity of cross examination of persons whose 

latements are relied upon is void because such an order is in gross violation of the 

)Linciples of natural justice. 

vi) The burden to prove clandestine removal of excisable goods without payment of 

l:ity is on the Revenue and hence department must adduce evidences regarding 

'ocurement of raw materials, actual production of goods in the factory, removal of 

)ods by adducing evidence of various agencies involved in delivering goods to 

istomers like transporters and the customers to whom clandestinely removed goods 

we been delivered and also payments that a manufacturer is expected to receive from 

e customers for selling and delivering such clandestinely removed goods. It is settled 

tosition that on the basis of documents like challans, books or papers containing some 

ttings and details, the Revenue cannot make out a case of clandestine manufacture 

iid illicit removal of goods. Except five, no buyers could be revealed by the department. 

iere is no evidence of payments of such cash sales having been actually received. 

:lere is no evidence of cash payments received by them for purchasing and procuring 

equired raw materials for manufacturing Ceramic Vitrified Tiles. The Revenue is also 

equired to establish consumption of electricity etc. for manufacturing of Ceramic 

/ltrified Tiles are alleged to have been received by them from the buyers. The appellant 

(lied on the following decisions in this respect: - 

• Vishwa Traders Pvt. Ltd. —2012 (278) ELT 362 (Tn. Ahmd.) 

• Saakeen Alloys Pvt. Ltd. — 2014 (308) ELT 655 (Guj.) maintained in 2015 

(319) ELTA117 (SC) 

• Flevel International —2016 (332) ELT 416 (Del.) 

• Surya Alloy Industries Ltd. — 2014 (305) ELT 340 (Cal.) 

• Chemco Steels Pvt. Ltd. —2005 (191) ELT 856 

• K. Rajagopal — 2002 (142) ELT 128 

• Ambika Chemicals-2002 (148) ELT 101 

• Shree Renuka Sugars Ltd. — 2007 (210) ELT 385 

• Sangamitra Cotton Mills (P) Ltd. — 2004 (163) ELT 472 (T) 
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(vii) The deposit of Rs. 30,00,000/- during investigation vide Challan No. 319 dated 

15.01 .2013 and Challan No. 194 dated 15.02.2013 and Rs. 30,00,000/- paid vide Entry 

No. 230 dated 01 .01 .2016 from cenvat credit account prior to issuance of impugned 

SCN dated 08.01.2016, were made only as a law abiding assessee to show our 

bonafide and may not be considered as an evidence of accepting these liabilities. The 

appellant relied upon decisions of the Hon'ble Gujarat High Court in the case of Pane 

International Limited reported as 2001 (127) ELT 329 and Hon'ble CESTAT in the case 

of Shakti Chemical Industries reported as 1995 (76) ELT 410. 

(viii) There is no cogent and reliable evidence in support of the charges levelled in the 

impugned order and therefore, no penalty is justified on the basis of charges so levelled 

merely on assumptions and presumptions. Penalty is quasi-criminal in nature and 

therefore it cannot be imposed on mere assumptions and presumptions. The appellant 

had not acted dishonestly or contumaciously and therefore, not even a token penalty 

would be justified upon them as well as their Director (Appellant No. 2). The appellant 

relied on the decision of Hon'ble Supreme Court in the case of Hindustan Steel Limited 

reported as 1978 (2) ELT J159 (SC). 

(ix) In the instant case, there is no short levy or short payment or non-payment of any 

Central Excise duty. Therefore, proposal to charge interest under Section 1 1AA of the 

Act is not maintainable. 

4.1 Appellant No.2 and Appellant No. 3 filed appeals on almost same grounds as 

contended by Appellant No.1 and as mentioned from (i) to (vi) above. 

4.2 Appellant No. 4 and Appellant No. 5 preferred appeals, infer-a/ia, on the grounds 

that they had not made any payment to Appellant No.1 in cash for any purchases of 

ceramic wall tiles without central excise invoices from them and therefore, the whole 

basis for imposing penalty on them under Rule 26 of the Rules is illegal and 

unauthorized. The case of the Revenue is neither substantiated nor proved by any 

acceptable evidence. It is not even alleged in the impugned order that they had any 

reason to believe or any knowledge that any goods were liable to confiscation and yet 

they were held as concerned in dealing with such goods. The appellants relied upon 

decision of Hon'ble CESTAT in the case of Standard Pencil reported as 1996 (86) ELT 

245. 

5. Personal Hearing in the matter was attended to by Shri Chetan Dethariya, C.A., 

on behalf of all Appellants, who reiterated the grounds of all appeals and also submitted 

additional written submissions pointing out discrepancies in the statements taken from 

the Directors of Appellant No. 1 as well as statements of buyers and brokers as detailed 

from Page II to Page XII; that SCN and impugned order held clandestine clearances of 
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1,09,012 Boxes on clandestine production of 7,72,553 Boxes only! that the department 

)Uld get statement of only 1,30,821 Boxes of clandestine clearances, which is less 

Lan 15% of total clandestine clearances and the statements were pre-planned by the 

Lpartment; that the statements were not true and forced to be written by the 

vestigating officers; that in such case, their request to cross-examine the makers of 

e statements should be allowed by remanding the matter back to the adjudicating 

Lithority as the impugned order carry many mistakes as detailed in their appeals and 

iJditional written submissions; that their appeals should be allowed by setting aside the 

ipugned order. 

1 They submitted additional written submissions reiterating the grounds of appeals 

id arguments made in their appeal memorandum and stating that dispatch slips are 

)t cogent and pudent evidence to prove the allegation of clandestine removal; that 

latements are not valid in the eye of law as taken forcibly; that denial of cross-

amination of persons whose statements were relied upon in SCN is in violation of 

:inciples of natural justice; that department relied on statement dated 24.08.2015 of 

.pellant No. 3 admitting clandestine production of 7,72,553 Boxes of Ceramic wall tiles 

per Annexure-P2 to this statement, against which SCN alleged clandestine removal 

11,09,012 boxes of Ceramic Wall Tiles as per Annexure-Bi to SCN which is not 

Tgical and justifiable at all; that how can clandestine removal can be more than the 

landestine production! that some entries of Annexure P2 of statement is less than 

oduction recorded by the appellant in Daily Stock Account and department took 

Iferential production as negative which further questions to the fairness of the 

.'atement and therefore, cross-examination is necessary; that they submitted exhibits I 

VIII stating that appellant had cleared the excisable goods shown in the 

)rresponding dispatch slips under central excise invoices on payment of central excise 

:ity totally of Rs.43,34,769I-; that SCN alleged clandestine removal from 01.04.2011 

; mentioned in Annexure-B to SCN, however, the appellant had commenced their 

):OductiOn from 29.09.2011 only as revealed from SSI certificate, therefore, dispatch 

lips cannot be considered as authentic documents; that they relied on the following 

;iise-Iaws:- 

• Oudh Sugar Mills Ltd. — 1978 (2) ELT (J 172) (SC) 

• Lord Chioro Alkali Ltd. —2013 (293) ELT 68 (Tn. — Del.) 

• Shree Nakoda Ispat Ltd. —2017 (348) ELT 313 (Tn. — Del.) 

• Gupta Synthetics Ltd. — 2014 (312) ELT 225 (Tn. — Ahmd.) 

• Nabha Steels Ltd. —2016 (344) ELT 561 (Tn. — Chan.) 

• Continental Cement Company — 2014 (309) ELT 411 (All.) 

• Rajputana Steel Casting P. Ltd. — 2017 (346) ELT 491 (Tn. — Ahmd.) 
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FINDINGS: - 

6. I have carefully gone through the facts of the case, the impugned order, the 

appeal memoranda and written as well as oral submissions made during the personal 

hearing. The issue to be decided is whether the impugned order, in the facts of this 

case, confirming demand on Appellant No. 1 and imposing penalty on Appellant No. 1 

to Appellant No. 5 is correct, legal and proper or otherwise. 

7. I find that the lower adjudicating authority has confirmed demand of central 

excise duty of Rs. 1,71,43,642/- on the basis of dispatch slips indicating clandestine 

removal of Ceramic Wall Tiles and relied on the statements of Appellant No. 2 and 

Appellant No. 3 (Directors of Appellant No. 1) and their buyers of the goods and Shri 

Ketanbhai Mavjibhai Kamaria, supplier of clay (raw material for Ceramic Wall Tiles). 

Appellant No. I has questioned the authenticity and evidentiary value of data/details 

retrieved from pen drives and reliability of the statements of their Directors, buyers and 

raw material supplier and contended that clandestine manufacture and illicit removal of 

excisable goods cannot be considered only on the basis of statements of directors or 

employees associated with a manufacturer. I find that facts on records revealed that 

Central Excise Officers of Rajkot Commissionerate had searched the factory premises 

of Appellant No. 1 on 03.01.2013 in presence of Appellant No. 2 (Director of Appellant 

No. 1) during which two pen drives and incriminating documents containing details of 

actual production details and print out of dispatch advices were resumed indicating illicit 

clearances of ceramic wall tiles. Statement of Shri Jayesh I. Matariya, Office Clerk of 

Appellant No. 1 recorded on 03.01.2013 wherein he deposed that he was preparing 

invoices and also looking after accounting work, data entry of daily production, taking 

printout of sales invoices from the system, filing of purchase bills, etc. ; that daily 

production figure was being entered by him as per the direction of Shri Manojbhai, 

Appellant No. 3 and Director of Appellant No. 1; that he was entering data in the 

computer software "ceramic tock' on the basis of dispatch advices received from Shri 

Bhaveshbhai, Office Clerk, which were prepared after loading of the goods as per 

directon of Shri Manojbhai; that he was dispatching the goods by preparing invoices or 

without invoices as per instructions of Shri Manojbhai; that many times he was 

preparing invoices of less quantity or showing inferior grade in the invoices as per 

instructions of Shri Manojbhai; that the production details shown in the documents 

resumed under Panchnama dated 03.01 .2013 was actual and they were showing less 

production in Daily Stock Account so as to clear differential quantity of finished goods 

without payment of duty. Shri Bhavesh P. Vadaviya, Office Clerk under his statement 

dated 03.01.2013 inter-alia stated that he was entering production details in the 

computer system on the basis of sorting report handed over to him by Shri Prakashbhai 

and it was actual. The statements of both these office clerks were perused by Shri 
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.anjaybhai D. Kotadiya, Appellant No. 2 & Director of Appellant No. 1 under his 

;atement dated 03.01.2013 and he agreed with the contents mentioned therein and 

dmitted that they had cleared their manufactured goods under dispatch advices from 

J 3nuary, 2012 without central excise invoices to evade payment of central excise duty 

uid that the proceeds thereof were received in cash; that they were showing less 

oduction in Daily Stock Account instead of actual production to clear the finished 

ods clandestinely without preparation of central excise invoices and without payment 

)1 central excise duty; that many often they were preparing central excise invoices 

lowing less quantity or showing inferior grade of ceramic wall tiles in the invoices to 

iade payment of central excise duty; that whatever goods were cleared by them 

ithout invoices were cleared after adjusting stock mentioned in their Daily Stock 

ccount so that physical stock lying in the factory and stock shown in Daily Stock 

ccount remained same; that daily production capacity of Appellant No. 1 was to 

ianufacture 12000 to 13000 Boxes of Ceramic Wall Tiles against which their average 

oduction was of 5000 to 6000 Boxes of Ceramic Wall Tiles; that he declared MRP of 

ch grade and each size of Box of Ceramic Wall Tiles. 

1 The printouts of documents/details contained in two seized pen drives were 

ken out under regular Panchnama dated 24.08.2015 in presence of Appellant No. 2 

id Appellant No. 3. Both these appellants confirmed that the said pen drives were kept 

tact in the enveiope. During recording of Panchnama, both the Directors of Appeflant 

I clarified that printouts obtained from first pen drive of Black colour contained 

)oduction recorded in Daily Production Account for the year 2011-12, printouts 

))tained from another pen drive of black and red colour contained details of goods 

)oduced during 17.10.2012 to 02.01 .2013 and that both these pen drives were used by 

em and the data/details entered by them contained their day to day transaction and 

longed to their factory only. Shri Manoj V. Soriya, Director (Appellant No. 3) under his 

atement dated 24.08.2015 admitted clandestine clearances made by Appellant No. 1. 

-a perused Panchnamas dated 03.01.2013 and dated 24.08.2015 and statements of 

)th of their office clerks and statement of Appellant No. 2 and admitted that he was 

ving instructions to their office clerks for clearance of their finished goods with or 

thout Central Excise invoices and preparing invoices of less quantity or for inferior 

ade of Ceramic Wall Tiles; that they had cleared their finished goods under dispatch 

I Ivices without preparation of central excise invoices and without payment of central 

ccise duty; that they were showing less production instead of actual production or 

lowing production of inferior grade in Daily Stock Account; that they received 

yments in cash in person from concerned buyers for the goods sold without invoices 

: under invoices showing less quantity of goods or inferior quality of goods; that they 

.ade payment in cash to their raw material suppliers for the goods purchased without 
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invoices; that arrangements of transportation were made by concerned buyers and they 

have not kept any details thereof and hence the same cannot be produced. Statements 

of five buyers were also recorded wherein the concerned buyer has admitted purchase 

of finished goods from Appellant No. I without central excise invoices and without 

payment of Central Excise duty and also raw material supplier under his statement 

admitted that they have supplied clay (raw material of Ceramic Wall Tiles) to Appellant 

No. 1 without invoices. Based upon documentary and oral evidences so resumed, the 

department issued impugned SCN demanding central excise duty of Rs. 1,71,43,642/-

as summarized in Annexure B to SCN. 

7.2 I find that incriminating documents recovered from the premises of Appellnt No. 

1 are corroborated with the statements of Appellant No. 2 and Appellant No. 3, who 

were Directors of Appellant No.1 and statements of buyers and raw material supplier. 

These are substantial evidences in the form of documentary and oral evidences on 

record and cannot be ignored. I find that the investigation has corroborated various 

evidences of evasion of Central Excise duty by Appellant No. 1. 

7.3 Appellant No. 1 has contended that dispatch advices retrieved from pen drives is 

not admissible evidence as per Central Excise Act; that the private chits/details are not 

authenticated and does not prove beyond doubt the alleged clandestine manufacture 

and dispatch of all goods mentioned therein. Having regard to facts of the case, I find 

that Appellant No. 3, who was active Director of Appellant No. 1, categorically deposed 

that he was instructing his employees to enter details of less production or production of 

inferior quality of their finished goods in these pen drives after adjustment of their 

finished goods cleared without central excise invoices and without payment of central 

excise duty and recorded less production in their Daily Stock Account as compared to 

actual production recorded in Note Books/sorting reports. The dispatch advises 

recovered from the factory premises of Appellant No. I clearly established that goods 

described in many of such dispatch advises did not correspond to the details described 

in central excise invoices. Appellant No. 2 and Appellant No. 3 agreed to clandestine 

production of their finished goods and clearances thereof under such dispatch advises. 

Hence, I find that dispatch advises retrieved from pen drive in respect of which no 

corresponding central excise invoices were prepared can be considered as substantial 

evidences under Section 36B of the Act. I also find that Appellant No. 2 and Appellant 

No. 3 under their respective statements recorded before Central Excise officer admitted 

clandestine manufacture of finished goods and clearances thereof which were never 

retracted by them. Therefore, confession made by these appellants can be considered 

as admissible evidence which can be used against Appellant No. 1 for demanding 

central excise duty. 
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4 Appellant No. 1, in their additional written submissions pointed out discrepancies 

the statement dated 24.08.2015 of Appellant No. 3 stating clandestine production of 

72,553 Boxes of Ceramic wall tiles as per Annexure-P2 to the statement which is less 

ian the alleged clandestine removal of 11,09,012 Boxes of Ceramic Wall Tiles as per 

t.inexure-B1 to SCN, which is not logical and justifiable as clandestine removal cannot 

more than the clandestine production; that some entries of Annexure P2 of the 

latement are less than production recorded in Daily Stock Account and department 

ok differential production as negative which questions fairness of the statement and 

erefore, in my view cross-examination of maker of statement is required; that 

)pellant has cleared the finished goods under central excise invoices on payment of 

duty of Rs. 43,34,769/- but even then the SCN has demanded duty on these 

tithed goods again treating these under corresponding dispatch slips; that SCN 

eged clandestine removal by Appellant No. 1 from 01.04.2011 as mentioned in very 

st entry of Annexure-B to SCN, however, the appellant had commenced their 

.mmercial production from 29.09.2011 only as has also been revealed from SSI 

rtificate, which is about 5 months after; that the cross examination of the witnesses, in 

law of above facts, was required to test the veracity, authenticity and reliability of their 

atements which was denied by the lower adjudicating authority. I find that the copy of 

spatch slips recovered from the factory premises of Appellant No. 1 and 

)rresponding central excise invoices are required to be verified thoroughly and 

?mand of central excise duty can be confirmed only for those quantities of goods, 

iiich were cleared without preparation of central excise invoices and without payment 

central excise duty. Therefore, I am of the considered view that it is proper to remand 

is case back to the lower adjudicating authority for proper scrutiny of the documents 

lid for passing of speaking and reasoned order after verifying dispatch slips under 

3ntra1 Excise invoices involving duty of Rs. 43,34,769/-, as stated by the Appellant No. 

and after allowing cross-examination of buyers of finished goods and supplier of raw 

I aterial/clay, whose statements have been relied upon in the SCN/impugned order. 

The Commissioner (Appeals) has power to remand as has been decided by the 

on'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys (P) Ltd. reported as 

')12(284) ELT 97 (Tn-Del). I also rely upon decision of the Hon'ble Tribunal in the case 

i CCE, Meerut-Il Vs. Honda Sell Power Products Ltd. reported in 2013 (287) ELT 353 

- r1-Del) wherein the similar views have been expressed in respect of inherent power of 

ommissioner (Appeals) to remand a case under the provisions of Section 35A of the 

ct. The Hon'ble Gujarat High Court in Tax Appeal No. 276 of 2014 in respect of 

ssociated Hotels Ltd. has also held that even after the amendment in Section 35A (3) 

I the Central Excise Act, 1944 after 11.05.2011, the Commissioner (Appeals) would 

ttain the power to remand. 
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9. In view of above, I set aside the impugned order and allow all appeals by way of 

remand to be decided by the lower adjudicating authority in terms of Para 7.4 and all 

relevant facts in this regard. 

d3R1 c6 4j  3{tft t1 P 1Ickl 3U1cd cIl ft[f 'ijicil 

9.1 The appeals filed by the Appellants stand disposed off in above terms. 

By RPAD 

To, 

(5TIk '1c) 
'31lckl (3f) 

M/s. Delton Ceramic Pvt. Ltd., 
Near Octiva Ceramic, 
Lakhdhirpur Road, 
8-A National Highway, Lalpar, Morbi 

. 1-i lI1cp 1T. Ri1IR, 
i)c1i 

____ 
eiiciq', i-i1) 

2. Shri Sanjay D. Kotadiya, 
Director of M/s. Delton Ceramic Pvt. Ltd., 
Near Octiva Ceramic, 
Lakhdhirpur Road, 
8-A National Highway, Lalpar, Morbi 

'iq . cpk[q, 
-i Ii1Iic 

dl1, 4-i'N1 

3 Shri Manojbhai V. Sariya, 
Director of M/s. Delton Ceramic Pvt. Ltd., 
Near Octiva Ceramic, 
Lakhdhirpur Road, 
8-A National Highway, Lalpar, Morbi 

31T -lTZft 1rL1l, 
. ik I'i1ict 1T. 

IFIct 
-) 

-3{ Hc1 c1ldq', 

4 Shri Bipinkumar R. Panara, Proprietor of 
M/s. Rangoli Marketing, 
Ceramic Plaza-2, 
National Highway, Morbi 

-1HI 3fR. q -Ikl, 
'i)d1 -lI'R)I, 

-iii 

5 Shri Rajesh G. Makadiya, Authorized 
Signatory of M/s. A.M. Corporation, 
Parshwanath Complex, 
Opp. Kuber Cinema, 
National Highway, Morbi 

'j'i '31). i-cpqi, 

r. r. 14 PlLfl.l'1, 

11Q1 -i1) 
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)PV for information and necessary action to:  

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone Ahmedabad 

for his kind information. 

2) The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 

3) he Deputy Commissioner, GST & Central Excise Division, Morbi. 

Guard File. 
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