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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

FfaFar & 9fAarEr & = g gar /Name&Address of the Appellants & Respondent :-

1. M/s. Anshul Exim P. Ltd., Plot No. G-2722-23, Kranti Gate Road GIDC Lodhika Metoda 360 021 ,
Dist : Rajkot
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunai (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shali be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duty demandiinterest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be ceriified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeais) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to fite the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penaity, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shali include :

[0)] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any couniry or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside india.
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In case of goods exponed outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. it should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision appﬂcatlon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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In case, if the order covers various numbers of order- in Original, fee for each O.L.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjudicating authority shail bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-i in terms of the Court Fee Act, 1975, as amended.
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Attention is aiso invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in



Appeal No. V2/225/RAJ/2017

:: ORDER IN APPEAL ::

M/s. Anshul Exim Pvt. Ltd., Plot No. G-2722/2723, Kranti Gate
Road, GIDC, Lodhika, Metoda—360 021, District-Rajkot (hereinafter
referred to as “the Appellant”) has filed present appeal against Order-
in-Original 76/R/AC/2016-17 dated 14.03.2017 (hereinafter referred
to as “the impugned order”) passed by the Assistant Commissioner,
Central Excise Division—I, Rajkot (hereinafter referred to as “the

sanctioning authority™).

2. The brief facts of the case are that the appellant filed, on
01.06.2016, five rebate claims under Rule 18 of the Central Excise
Rules, 2002 (hereinafter referred to as “the Rules”) of duty paid on
raw materials used in the manufacture of the exported goods, details

thereof are as under:

Sr. ARE-2 No. & Date Date of | Last date for
No. shipped on | submission of
Board claim
1 07/2015-16 23.06.2015 | 06.07.2015 05.07.2016
2 12/2015-16 16.08.2015 | 24.08.2015 23.08.2016
3 13/2015-16 23.08.2015 |07.09.2015 06.09.2016
4 14/2015-16 29.08.2015 | 07.09.2015 06.09.2016
15 15/2015-16 02.09.2015 |21.09.2015 20.09.2016

2.1 The appellant had filed above five rebate claims on 01.06.2016,
but the same were returned by the sanctioning authority vide letter W
No. V.72(18)790/2016/Ref dated 29.08.2016 to the appellant stating
that the rebate was claimed on gross quantity of raw material used in
“manufacture of exported goods, including the recoverable waste,
which was not admissible and asked them to resubmit after
necessary rectification. The appellant resubmitted the rebate claims
on 22.09.2016 after rectifying the defects. Show Cause Notice No.
V.84(18)1976/2016/Ref dated 02.12.2016 was issued on ground that
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the above said rebate claims filed on 22.09.2016 beyond the time
limit of one year in terms of Section 11B of the Central Excise Act,
1944 (hereinafter referred to as “the Act”), which was adjudicated by
the sanctioning authority vide the impugned order wherein he
rejected all five rebate claims under Rule 18 of the Central Excise
Rules, 2002 read with Section 11B of the Central Excise Act, 1944.

3. Being aggrieved with the impugned order, the appellant

preferred present appeal, /inter-alia, on the following grounds:

3.1 The department vide letter dated 29.08.2016 had admitted
that all 5 rebate claims were filed on 01.06.2016 by them i.e.
within one year from the relevant dates stated in Column No. 6 of
the Table given in the impugned SCN, hence it cannot be rejected

on the ground of time bar.

3.2 The sanctioning authority erred in relying upon Para 2.4 of
Chapter 9 of CBEC's Excise Manual of Supplementary Instructions,
2005 inasmuch as it is applicable to only those cases where refund
claim is filed without requisite documents and not for any other
reason. However, it is evident from the letter dated 29.08.2016 of
the Division that the reason behind returning the claims was not
absence of documents and therefore, reliance placed on CBEC’s

Excise Manual of Supplementary Instructions, 2005 for rejecting

the rebate claims by citing time bar is completely misplaced. V@wW

3.3 Reliance placed by the sanctioning authority on decision in
case of Jain Grani Marmo P. Ltd. reported as 2014 (314) ELT 936
(G.0.1.) is also misplaced inasmuch as the appellant, unlike in that
case, has not withdrawn the original for removing deficiency and
decisions in case of Indian Oil Corporation Ltd. reported as 2016
(342) ELT 48 (Gu) and Vikram Knittex Pvt. Ltd. reported as 2014-
TIOL-333-HC-AHM-CX are also misplaced inasmuch as the said

decisions do not deal with submission, return and re-submission of
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refund claim on the ground involving calculation of refund amount.

3.4 The appellant placed reliance on decision of the Hon'ble
CESTAT in case of Balmer Lawrie & Co. Ltd. reported as 2015
(315) ELT 100 (Tri. Kol) wherein it is held that claim refiled after
removal of defects cannot be rejected on the ground of time bar
and the original date when refund claim was filed for the first time

must be reckoned as date of filing of refund.

3.5 The sanctioning authority was required to sanction whatever
amount admissible to the appellant. The letter dated 29.08.2016
was issued even after expiry of time limit for submission of original
claim, in respect of rebate claims mentioned at Sr. No. 2 and Sr.
No. 3 of the table shown in the impugned SCN and hence, the
appellant could not have complied with the same in any
ev.entuality, therefore, rejection of rebatejiable to be quashed and

| set aside. ‘(ﬁfww

4.  Personal hearing in the matter was attended to by Shri Vikas
Mehta, Consultant who reiterated the grounds of appeal and
submitted that all 5 claims were originally made in time; that
department instead of issuing SCN returned claims on 29.08.2016
(received by them in 1t/2" week of September, 2016), they rectified
defects and re-submitted on 22.09.2016 i.e. within 2 weeks of receipt
from the department; that holding it time barred is not correct, legal
and proper in light of CESTAT decision reported as 2015 (315) ELT
100 (Tri. Kol) in the case of Balwer Lawrie & Co. Ltd.; that CESTAT
also decided similarly in another case of Siddhanatha Textiles Pvt.
Ltd. reported as 2010-TIOL-136-CESTAT-MAD.

Findings:
5. I have carefully gone through the facts of the case, impugned
order and submissions made by the appellant in grounds of appeal,

written as well oral submissions during the course of personal
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hearing. The issue to be decided in the present appeal is that
whether the impugned order rejecting five rebate claims filed by the
appellant on the ground of limitation as provided under Section 11B

of the Act, is correct or not?

6. I find that the appellant had filed all five claims initially on
01.06.2016 for rebate of duty paid on raw materials used in
manufactire of goods exported on 06.07.2015; 24.08.2015;
07.09.2015; 07.09.2015 and 21.09.2015 vide ARE-2 No. (i) 07/2015-
16 23.06.2015; (i) 12/2015-16 dated 16.08.2015; (iii) 13/2015-16
dated 23.08.2015; (iv) 14/2015-16 dated 29.08.2015 and (v)
15/2015-16 dated 02.09.2015 respectively. However, the said rebate
claims were subsequently returned to appellant for removal of
defects vide letter No. V.72(18)790/2016/Ref dated 29.08.2016 of
theDepartment. The appellant had resubmitted all rebate claims on
22.09.2016 after rectifying the defects in less than a month.

6.1 I find that the appellant had originally filed all 5 rebate claims
on 01.06.2016 for rebate of duty paid on raw materials used in
manufacture of exported goods within the time stipulated under
Section 11B of the Act. In the instant case, the sanctioning authority
vide letter dated 29.08.2016 directed appellant for rectification of
quantity of raw materials used in the manufacture of goods exported,
which were corrected and rebate claims were re-submitted on
22.09.2016. In the face of these facts, it cannot be said that the
refund claims were filed on 22.09.2016 or require to be treated as
having been filed on 22.09.2016. Hence, I am of the considered view
that 01.06.2016 is required to be considered as date of filing of
rebate claims even if rebate claims were resubmitted on 22.09.2016
after correction as desired by the sanctioning authority. Therefore, I
hold that appellant has filed all these rebate claims in time as
stipulated under Section 11B of the Central Excise Act, 1944 and

rebate claims cannot be rejected on the ground of time bar.
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6.2 My view is strengthened by the final order of Hon’'ble CESTAT
in the case of Balmer Lawrie & Co. Ltd. reported as 2015 (315) ELT
100 (Tri. Kolkata). Para 5.1 of the said judgment is reproduced as
under:-
"5.1 Now, reverting to the dispute whether the refund
claim is filed béyond the period of one year from the
relevant date, we find that the Applicant had filed the
refund claim initially on 11-12-2002, for an amount of
Rs. 9,06,932/- involving the period, 13-2-2001 to 30-4-

2002. The said refund claim was subsequently returned to

the Appellant for removal of defects by the Assistant

Commissioner on 5-3-2003. Accordingly, the defects were

removed and the refund claim was again submitted on 12-
6-2003. It is the contention of the Appellant that the date

of refund claim be considered as 11th December, 2002,

whereas the Revenue submits that it was complete in all
respects, when filed on 12th June, 2003, hence that should
be taken as the filing date. In rejecting the refund claim as
time-barred, both the authorities below had observed that
the date on which refund claim was filed only after
removal of defects, be considered as the date of filing of
the refund claim. We do not find force in the W )
observation/reasoning of the Department, inasmuch as the —
refund of duty was sought after having been paid in
excess at the time of removal/clearance of the goods from
the factory and the same was filed on 11th Dec., 2012.
The cause of action arose on the date of payment of duty,
and the claim had been filed within the time stipulated
under Section 11B of the CFA, 1944, as prescribed on 11-
12-2002. The mandate of sub-section (2) of Section 118 of
CFEA, 1944 is that the Asst. Commissioner should accept it
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in full or in part or may reject it. However, instead of
rejection of the claim, it was directed by the Department
on 5—3—2003’, to file more documents/removal of defects,
which the Appellant had carried out the said direction by

removing the defects. In such circumstances, it cannot be

said that the refund claim was filed for the first time on

12th June, 2003 and hence, barred by limitation. In our

view, the date of claiming the refund of duty paid in

excess, be the date when the claim was launched with the
department i.e. on 11th December, 2002.”

I also rely on Para 9 of the order of the Hon'ble CESTAT,
Hyderabad in case of Abhedya Industries Ltd. reported as 2016 (340)
ELT 398 (Tri. Hyd.), which is reproduced as under:

"9, ~Coming to the appeal filed by Revenue, we find that
their grievance is with regard to Commissioner (Appeals)
setting aside the finding of original authority with regard
to time-bar and unjust enrichment. In this regard, we are

of the view that the Commissioner has correctly relied

upon settled case laws which have laid down that the

date of initial submission of the refund claim shall be the

actual date of submission for the purpose of limitation
under Section 118 of Central Excise Act, 1944 and not the

date of resubmission. With regard to the second issue of

unjust enrichment, the said appellate authority’s order
clearly indicates that he has perused copies of invoices
and- other documents, declaration of Ravi Foods that they
had not availed Cenvat credit endorsed by jurisdictional
Superintendent, ledger extracts of the appellants and
Ravi Foods, etc.; and has found payments were made
only to the extent of value of goods excluding duty
amount fnvolved and that in each invoice duty amount

has been deducted from the gross value to arrive at the

o
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amounts payable. We, therefore, are of the opinion that

the appellate authority’s decision with regard to unjust

enrichment and time-bar is fair and judicious.”

7. Inview of above, I set aside the impugned order and allow the

appeal with consequential benefit.
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8. The appeal filed by the appellant stand disposed off in

above terms.

BY R.P. A.D.
To,
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M/s. Anshul Exim Pvt. Ltd.,

Plot No. G-2722/2723, Kranti
Gate Road, GIDC, Lodhika,
Metoda—-360 021, District—Rajkot.
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Copy for information and necessa

action to:

1. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad for favour of kind information.

2. The Commissioner, CGST & Central Excise, Rajkot Commissionerate, Rajkot.
\;/T he Assistant Commissioner, CGST & Central Excise Division-II, Rajkot.

¢ Guard File.
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