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Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

121 rfiearshdl & STAaT FT A7 U9 9T /Name & Address of the Appellants & Respondent :-

M/s Tapariya Dharmesh Jitendrakumar, Brahma Samaj, Rajkot Road, Near
Swaminarayan Temple, Wankaner,
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,
2rold Fﬁ)or?SBﬁggr%a?i B%awag, Asarwa Ahmedabad-380016 in ggse of appeals o%her than as
mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of duty demand/inferest/penalty/refund is 1%%&_0 5 Lac., 5 Lac to
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public_sector bank of the ;t))lace where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruaghcate in Form S.T.5 as prescribed under Rule 9(I) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & gen ty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & inferest demanded & penalty levied is more_than fifty Lakhs rupees, in the form of
crossed_bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise B\ppeals) (one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

Crores,
_Under Central Excise and Service Tax, “Duty Demanded” shall include :

) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken; .
i1} amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay
application and appeals Sending before any appellate authority prior to the commencement of
the Finance (No.Q})Act, 2014.
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evision application to Government of India:
w%rﬁpg@mmﬁwﬁmﬁf@a H, PeT 379G Yok AFAAFIH, 1994 Hr ary
35EE & 9 G & IHcHid I WG, HRd TR, TG dest S8, e #ared, Torea
fqarmar, gty wforer, Shaet &9 s1aw, dug A, A5 Red-110001, # fRar ST =fge) /

A revision application lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep

Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of %oods, where the loss occurs in transit from a factory to a warehouse or

to another fdactory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards paﬁfment of excise duty on final products

under the provisions of this Act or the Rules made there under such order is l?’assed by the

gognrlnglgséloner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (A%peals,) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the QIO and Order-In-Appeal. It should also be accompanjed by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

YAETOT e & Ay REfaf@a FuiRa gew & sereh f s @ik | _
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount
ﬁlvolved Oln Rﬁlpees One Lac or less and Rs. 1000/= where the amount involved is more than
upees One Lac.

IR 3 Y H 5 H MW H FARY § A dAH AT WY F AT Yok 3T, IugFA
T ¥ rar o TR 59 92T F A gU o Fr e 9 a1 ¥ s9e & v quiefy sdiehy
AMTARIUT T UF 3ol AT FAT THR T Uk e ar Sar § | / In case, if the order covers

various numbers of order- in Original, fee for each 0.1.O. should be paid in the aforesaid

manner, not withstanding the fact that the one appeal to the Appellant Tribunal 'or the one

ﬁpplicatlon to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising
s. 1 lakh fee of Rs. 100/- for each.

JUERNT e Yo fAfETH, 1975, & EHA-1 & HTaR ol e Td T AN H
9fy W UiRa 6.50 T @ FAaEYT eF R W g widvl / :

One co of application or O.1.0O. a8 the case may be, and the order of the adjudicatin
authorigy shall %%ar a court fee stamp of Rs. 6.50 ag prescribed under Schedule-1 in terms o%
the Court Fee Act,1975, as amended.

AAT UeF, FET 3cUC Yo TF JaTHT HNAT =T (F faft) Hyemadh, 1982 #F aftia
T 3T aRYUd AT & afEAfAd F arer AT @ 3 o eI 3nefva et Sirar §1 /

Attention is also invited to, the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure} Rules, 1982.

e Hi RS F I3 Sfld F@ § FERE waes, AEd 3R adean sauet F fav,
el fasmeir 39S www.cbec.gov.in & &@ FHd § | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in
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ORDER IN APPEAL

M/s. Taparia Dharmesh Jitendrasinh, Brahma Samaj, Rajkot Road, Near
Swaminarayan Temple, Wankaner (hereinafter referred to as “the appellant”) having
Service Tax Registration No. AJOPT1078NSD001 a Service Provider registered under the
category of Rent-a-cab scheme operator, Manpower Recruitment/Supply Agency and
Survey and Exploration of Minerals has filed this appeal against the OIO No.
09/D/ST/2016-17 dated 29.12.2016 (hereinafter referred to as “the impugned order”)
passed by the Deputy Commissioner, Central Excise & Service Tax Division, Morbi
(hereinafter referred to as “the adjudicating authority").

2/- Briefly stated, the facts are that on gathering intelligence it was found that for
the period from 2010-11 to 2014-15 the appellant had provided taxable services to
various customers and had charged and collected Service tax from their service
recipients but was not found to be paying the entire amount of Service tax. After the
visit by the officers of Preventive wing of Central Excise & Service tax Commissionerate,
Rajkot at the premises of the appellant, a Show Cause Notice dated 20.10.2015 was
issued to the appellant alleging that during the aforementioned period, the appellant
had paid Rs.3,45,92,408/- Service tax out of Rs.3,57,08,256/-. Hence the appellant had
short paid a differential amount of Service fax to the tune of Rs.11,15,848/-. Notice was
issued fo the appellant demanding the recovery of Rs.11,15,848/- under proviso to
Section 73(1) read with Section 68 of the Finance Act, 1994 along with applicable
interest under Section 75 of the Finance Act, 1994. The appellant had paid Rs.?,00,000/-
during the process of the investigation so the Notice proposed the said amount to be
appropriated against the demand. The SCN also proposed Penalties under Section
76,78 and 77{2) of the Finance Act,1994.

3/- This Notice was adjudicated vide OlO No. 09/D/ST1/2016-17 dated 29.12.2016 by
the Deputy Commissioner, Central Excise and Service Tax Division Morbi wherein the
adjudicating authority confirmed the demand of Rs.11,15,848/- under proviso to Section
73(1) read with Section 68 of the Finance Act, 1994 and ordered to opprobrio’fe an
amount of Rs.92,00,000/- which was already paid by the appellant against the above
demand. The impugned order also confirmed interest at applicable rates u/s 75 of the
Finance Act, 1994 and a penalty of Rs.11,15,848/- under Section 78(1) of the Finance
Act, 1994. Further, a penalty of Rs.90,000/- was imposed for failure to file ST-3 returns
from April 2010 to March 2015 {at Rs.5000/- per return from April, 2010 to March, 2011
and Rs.10,000/- per return from April, 2011 to March, 2015) u/s 77(2) of the Finance Act,
1994. The adjudicating authority also ordered to file the ST-3 returns from April, 2010 to .
March, 2015 along with a late fee of Rs.20,000/- per return under provisions of Section
70(1) of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994.

4/- Feeling aggrieved, the appellant filed this Appeal against the impugned order
on the following grounds:- -

e That the the OIO has relied upon the information received from the Service
Receivers and Audited Balance Sheet. The value shown in the Balance Sheet is
based on accounting principles which cannot be compared with the value as
per the 26AS and that there is no mention of payment of Service fax to the
appellant in both cases. It is on record that the service receiver is preparing the
invoice, calculating Service tax and depositing the same hence the appellant is
not aware about their liability.

e That the department has conveniently taken the highest value among the
information submitted by the service receivers, Balance Sheet and 26AS
statement yearwise, ignoring the fact of the value of services provided.

e That the amount received as per the 26AS for the entire period, the liability of
Service tax comes to Rs.3,37,63,372/- out of which an amount of Rs.3,45,92,408/-
plus Rs.9,00,000/- totalling to Rs.3,54,92,408/- which is in excess of their liability, has
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already been paid hence there is no need to issue SCN and impose penalty. The
proceeding initiated is deemed to be concluded.

e Similarly, that the amount received as per the Audited Report for the entire
period, the liability of Service tax comes fo Rs.3,25,93,630/- out of which an
amount of Rs.3,45,92,408/- plus Rs.9,00,000/- totalling to Rs.3,54,92,408/- which is in
excess of their liability, has already been paid hence there is no need to issue
SCN and impose penalty. The proceeding initiated is deemed to be concluded.

e That the amount received as per the information supplied by the service
receivers for the entire period, the liability of Service tax comes to Rs.3,56,77,421/-
out of which an amount of Rs.3,45,92,408/- plus Rs.9,00,000/- totalling to
Rs.3,54,92,408/- has been paid which is short only by Rs.1,85,013/- i.e. only 0.005%
of the total liability which is a meagre amount for which harsh action or penalty is
not required.

e That as the service receivers were preparing the invoices, calculating the Service
tax and were paying the same, the appellant was under the impression that as
the payment is being done directly by the recipient of the services, no return is
required to be filed by them.

e That the department has relied upon various source documents viz. Information
supplied by the service recipients, Audited Balance Sheet and 26AS statements
as there is no concrete evidence to for arriving at the value of services provided
by them and has taken the highest value among the three sources which would
be a case of double taxation on the same value.

» That the reasons for non payment of Service Tax and non-filing the returns were
stated and as soon as the appellant came to know about their liability, the same
was paid. Hence, Section 80 of the Finance Act, 1994 should have been invoked
by waiving the penalty.

* That the appellant has submitted all material facts and have not suppressed
anything with intention to evade tax. All transaction have been recorded in the
books of accounts. The non payment of Service tax and non-filing of returns is
due to the ignorance of Law which is not equivalent to suppression of facts.

* That as the Service tax has been paid along with interest before the issuance of
the SCN, the issue of notice is not required and the penalty can be waived. In
support of this view the appellant has relied upon the following case laws.

1} CCE Vs Hazi Abdul Razak — {2006-5-STT-307 CESTAT SMB)

2) Celton Vs CCE - {2010-28-STT-356307 CESTAT SMB)

3) Saraswati Engineering Vs CCE & ST Nagpur — {011-24-STR-298 Tri. Mum}
4) U.B. Engineering Vs CCE - (2009-23-ST1-194 CESTAT SMB)

5/- The appeal was filed before the Commissioner [Appedals), Rajkot. The
undersigned has been nominated as Commissioner (Appeals) / Appellate Authority as
regards fo the case of appellant vide Board's Order No. 05/2017-Service Tax dated
16.11.2017 issued by the Under Secretary (Service Tax), G.O., M.O.F, Deptt of Revenue,
CBEC, Service Tax Wing on the basis of Board's Circular No. 208/6/2017-Service Tax
dated 17.10.2017.

6/- Opportunities for Personal hearings were granted as prescribed but the
appellant or their legal representative did not appear for the same.

7/- | have carefully gone through the facts of case and the grounds mentioned in
the appeal filed by the appellant. The question to be decided in the appeal is whether
the appeliant is liable for the payment of Service Tax of Rs.11,15,848/- for the period
from 2010-11 to 2014-15 which is short paid along with interest and penalties as imposed
by the adjudicating authority or otherwise.

8/-  The liability of the appellant has been determined by the department for the
period from 2010-11 to 2014-15 as described in Para 16.1 of the impugned order, by
way of calculating from the available documents i.e. the information supplied by the
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appellant's service recipients, Audited Balance Sheets and 26AS statements for the
relevant years. | am in agreement with the adjudicating authority with regard to
computation of the appellant's Service tax liability. Accordingly, it is clear that the
appellant has short paid Service tax to the tune of Rs.11,15,408/- as demanded u/s
73(1) of the Finance Act, 1994 vide the impugned order, which is recoverable along
with interest u/s 75 of the Finance Act, 1994 and penalty of Rs.11,15,408/- u/s 78{1) of
the Finance Act, 1994, as imposed vide the impugned order. Also, the adjudicating
authority has rightly ordered to appropriate the amount of Rs.9, OO ,000/- dlready paid by
the appellant against the demand.

9/- In view of the above, the appellant’s contention that they have paid a totdl
Service tax liability if relied upon 26AS statements or the Audited Balance Sheets is not
sustainable as the amount of Service tax of Rs.11,15,408/- plus interest and other
penalties still remains pending as per the liability of Service tax determined by the
department. Hence, the guestion of not issuing the SCN or invoking other provisions in
this regard does not arise. In consonance of my above findings, the case laws cited by
the appellant in their grounds of appeal with regard to non-issuance of the SCN and
waiver of penalty become irrelevant in the instant case.

10/-  Asregards to the imposition of Penalty of Rs.90,000/- towards failure to file the ST-
3 returns for the period detailed at para 19{iv) and imposition of late fee of Rs.20,000/-
per return detailed at para 19(v) of the impugned order, | find that as the records of the
appeliant reflect their business income as such. | derive that the appellant was in full
knowledge of the fact that they were liable to comply with the provisions of the Service
tax regime even after the fact that the calculation and payment of Service tax were
being made by the service recipients. Hence, | find that the appellant's contention that
they were unaware or under the impression that they were not required to file ST-3
returns is not excusable. In these aspects, | agree with the adjudicating authority.

11/- 1 further emphasize my view and rely upon the Judgement of the CESTAT, West
Zonal Bench in case of M/s Mulund Gymkhana Vs. Commissioner of Service Tax,
Mumbai where in it is viewed that “Ignorance of the law cannot be accepted as a
reasonable cause for failure to pay Service tax”.

12/-  In view of the foregoing discussion, the OIO is upheld and the Appeadl filed by
the appellant is disallowed. The above appeal stands disposed off.
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Additional Diredo/ré’éﬁé%l (DGTS)
/igrld §bod
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Date: /04/2018

BY RPAD.

M/s. Taparia Dharmesh Jitendrasinh,
Brahma Samaqj, Rajkot Road,

Near Swaminarayan Temple,
Wankaner

Copy tfo:
1. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.
2. The Commissioner, CGST & Central Excise, Rajkot / Commissioner (Appedals), Rajkot.
3. The Jurisdictional Dy. / Assistant Commissioner, Central Excise & Service Tax Morbi.
4. The Jt/Addl Commissioner, Systems, CGST, Rajkot
S GuardFie.

(Dr. Balbir Singh}-- -






