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Date of Order: Date of issue:
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Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad. .
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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

3T IRl WYFA IHYF UL/ WG G, Fogid 3cUIG Yo/ JATR, Toiehie | SAHTIR
/ eS| AR SRR ST e 3neRr ¥ ghora: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

rdfieral & UfAaET #T A1 U9 9ar /Name & Address of the Appellants & Respondent :-

M/s S.Poojari & Co., Plot No. 8, Opp : I0C Petrol Pump, Near Express Hotel,
Khambhalia Highway, Shapar- Patiya, Jamnagar 361 141

56 IREHE) ¥ @alid B afFd PERa a0 F 3ugEd wRwd / wftEeRer & aae
T g T qHhaT 51/

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

WAT Yesh Fedld 309G Yo U9 Jaa el ~araniienter & 9fd 3ie, S 3e0E qeh
FRAMIA ,1944 1 U7 35B & IWid vd  faed dOFRE, 1994 & urr 86 F Iddd
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

T il & FEEUT W A WA e, A I Yok Ud et rdvenT
TR 67 Ay fs, d€e sdie o 2, 3 & WA, 75 e, H H e a@ige |

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

IRFT TG 1(a)ﬁamumm3:mmmmmm%ﬁ,mmzﬁw
mmmm(m)ﬁmmm,,mmwmm
JEHACIATE- 3¢ootE &Y & ST AT I/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

ond Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1{a) above
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The appeal to_the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal} Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of duty demand/in erest/fpenalty/refund is upto 5 Lac., 5 Lac to
50 Lac and above 50 Lac respectively in _the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nomma%_ed public _sector bank of the place where the bench of the Tribunal is situated.
Application made for grant of S%sthall e accompanied by a fee of Rs. 500/-. .

YT TR & THET , 1&a , 1994 &1 4RT 86(1) & 3T A
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruaﬁ)lhcate in Form S.T.S5 as prescribed under Rule 9(1})) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accoma}l)amed by a fees of Rs. 1000/-
where the amount of service tax &’interest demanded & gen ty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more_ than ﬁft%th‘akhs rupees, in the form of
crossed_bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 52) & 9(2A} of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise &ppeals} (one of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apﬁeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,

1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,

an appea] against this order shall lie before the Tribunal on payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in

%1spute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
rores,

_Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
11) amount of erroneous Cenvat Credit taken;
1i1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authori rior to the commencement of
the Finance (No.QFAct, 2814. PP P

£



©

(i)

(iv)

(vi)

(E)

(G)

R TR H TAURTOT Hde :

Revision a%plication to Government of India:
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A revision agplicatiqn_ lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Dee

Building, Parliament Street, New Delhi-110001, under Section, 35EE of the CEA 1944 ig
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

I AT & TRl FehaleT & AHS A, Sigi =ehale Rl ATel A1 fohell FREH § #3R I, H TEAT

% R A R Fed FREE AT R DU 93T IE @ gEY SN I TR & afue, ar R

ianqgimw#m#uﬁww%m,ﬁﬂhmﬁmﬁ@mqgﬁm*w
A HI

In case of any loss of %oods, where the loss occurs in transit from a factory to a warehouse or
to another factory or Trom one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

ARG & areY Bl ooz a7 & # g aw @ A & R F ggaa wed A woal g
FT IS YeF & o (RAT) F AW #, 3 AR F et By asg a1 & & e & arl g1
/

In case of rebate of duty of excise on goods exported to any country or territory outside India

of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

A& 3cuE e F PN U AT NG & SIgY, AT AT S N A e R g g/

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
YRARET 3cle & 3cUTgeT Yok & I & AU S 3gd hdie 5w s vl gas fafte
Jaur % ded A S & 3 T e o e @rie) ¥ qEnr Red s (@ 2),
1998 $r aRT 109 F @RI AIT T IS dNIE 3ryar AR @ ar 9 & aRa ke 7w g

Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under such order is 1E\)_alssed by the
1

go%ningigssioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

IRFT e H 3 WA YT FET EA-8 H, Al Y FI Ieuea Yok (o) AgHTEed,
2001, & A 9 & 3iaTa AR §, 5@ 3T & TIVT F 3 AR/ F JdId H JHT ART |
IRFT ST & WY FoT 30 T 3 e A &) Ui Heged H SN R @ gy F
379G Yok fAfad, 1944 & a4 35-EE & ded WURA Yoo & @@l & @ed | & d W
TR-6 &1 9fy Hedat &1 o=l @ilRel /

The above zg)pljcation shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal, It should also be accompanied by a_copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

TeT{IRToT Jdes & WY AEfaf@a WUl e & sl & e e |
SET Goe WA Uk oI O AT IAY A G aF FIY 200/ - F IR B Sme 3R afe deee
&H T o 9 ¥ SAERT g al §99 1000 -/ &I IETT 161 ST |

The revision application shall be accompanied by a fee of Rs. 200/- where the amount
1151volved Om Rllllpees One Lac or less and Rs. 1000/~ where the amount involved is more than
upees One Lac.

IR 3 IRY F B A N T WARY § N TAF A IJRY F AU Yoh H I, IH4FT
ZaT § Fhar o AR 59 aTd ¥ 21 gU o 7 ey Ui 1 ¥ g9 & U auneta sy
Wﬁﬁmmmwaﬁwmmm%I/Incase,iftheordercovers

various numbers of order- in Original, fee for each Q.1.O. should be paid in the aforesaid

manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one

%pplication to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising
s. 1 lakh fee of Rs. 100/- for each.

YN e qew HAFGH, 1975, F IqgA-1 F I[N [ A Ud RATT IE 6

yf R IR 6.50 WA AU ek [He o Gl ATl / _

One cqu (1?1fal all%plication or 0.1.0. a8 the case may be, and the order of the adjudicatin
S

authori ear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms o%
the Court Fee Act,1975, as amended.

AT e, FFT IeE Yook Ud Jare IS srnfiEer (FwE fafl) fmrach, 1982 gttt
T 3o GaYd ATl S EATT ST aer e S 3R o canT aeied BRI airer 81/

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

3o Sl R @ e alfl@er e & Fefad e, fawga it addas gt & fav,
srdrerelf femefer Asaee www.cbec.gov.in B & FHd & | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the _higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in
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BRIEF FACTS OF THE CASE :

M/s. S. Poojari & Co., Plot No. 8, Opp.- 10C Petrol Pump, Near Express Hotel,
Khambhalia Highway, Shapar Patiya, Jamnagar — 361 141 ( hereinafter referted to as “the
appellant” ) registered with Service Tax Department vide STC No. AGYPP8755BSTO01 and
engaged in providing services under the category of “ Maintenance or Repair Service”,
“Manpower Recruitment or Supply Agency Service” and Supply of Tangible Goods Service
filed this appeal against OO No. DC/JAM/ST/07/2016-17 dated 09.12.2016 (hereinafter
referred to as “the impugned order”) passed by the Deputy Commissioner, Central Excise,
Jamnagar ( hereinafter referred to as “ the adjudicating authority”).

2. Briefly stated, the facts are that the during the course of inquiry, it was observed that
the appellant was providing the taxable services of “Supply of Tangible Goods”, “Manpower
Recruitment or Supply Agency Service”, “ Maintenance or Repair Service”, “Business Support
Service”. The appellant had already charged service tax from the customers but not deposited
to the government account. Further reconciliation of the profit & loss accounts for FY - 2012-13
(from January 2013) and 2015-16 (upto September 2015) with invoices and Form 26AS also, it
was observed that the appellant had undisputedly provided taxable services to the tune of Rs.

19,41,82,107/- during FY 2012-13 (Form Jan 2013) to 2015-16 (upto 30.09.2015) on which

service tax of Rs. 39,79,265/- was not paid/short paid. They had also not filed any ST-3 returns
of the said period. Accordingly, a show cause notice No. V.ST/AR-II/JMR/ADC(BKS)/37/2016-17
dated 17.05.2016 was issued to the appellant demanding the Service Tax with interest and
penalties. This notice was adjudicated vide the impugned order, wherein the adjudicating
authority confirmed the demand of Rs. 39,79,265/- and ordered appropriation of Rs.
27,80,000/- paid during the course of investigation and Rs. 11,99,265/- paid vide challan no.
50023 dated 27.07.2016 and vacated the protest raised by the appellant vide their letter dated
01.09.2016. Further, ordered levy of interest and penalty under Section 78 of the Finance Act,
1994. The adjudicating authority imposed a penalty of Rs. 1,00,000/- for failure to file the ST3
returns for the period from October 2012 to March 2015 and dropped penalty under Section
76 and Section 77 {2} of the Finance Act, 1994. B

3. Feeling aggrieved, the appellant had filed the appeal on the following grounds :

¢ - That the adjudicating autho-rity has erred in law as well as on facts while issuing a show
cause notice dated 17.05.2016 without considering the fact that the impugned notice is
contradictory to the provisions of the Finance Act and is unsustainable in law because if
the appellant has voluntarily paid the tax before the issuance of the show cause notice,
then issue of show cause notice under Section 73(1) is not valid in the eyes of law;

e That the adjudicating authority has erred in law as well as on facts while levying interest '
at applicable rate under Section 75 of the Finance Act, 1994;

e That the adjudicating authority had ignored the fact that due to medical treatment of
the appellant being carried out at Mumbai, the day to day business of the firm.was
handled by the son of the appellant who was not much conversant with the procedures
of the service tax compliance and had less knowledge about service tax law, on account
of which the failure to file ST-3 returns had been resulted;

e That the adjudicating authority has erred in imposing penalty of Rs. 1,00,000/- under
Section 70 of the Finance Act, 1994 ignoring the fact that it was only procedural lapse
and the appellant had never intended to breach the provision of the Act and Rules of

O’zo(wc@/

Service Tax;
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¢ That the adjudicating authority has erred in imposing penalty under Section 78 of the
Finance Act, 1994 without considering the provisions of Section 80 which reads as “Not
withstanding anything contained in the provisions of Section 76, Section 77 or Section
78, no penalty shall be imposable on the appellant for any failure referred to in the said
provisions, if the appellant proves that there was reasonable cause for the said failure
since the provision was in force during the period of dispute of service tax liability”;

* That while passing the impugned order the appellant was a Proprietor of M/s. Poojari &
Co and also in M/s. S. Poojari & Crane Services and the 26 AS reflects the income of both
the firms and though the appellant had discharged the service tax liability in one firm,
he cannot be again demanded the same payment from the appellant as it would lead to
duplication of the liability payment;

4, The personal hearing was held on 13.04.2018, Shri. Sagar Shah, C.A appeared on behalf
of the appellant. He submitted a set of written submissions in this regard.

5. The appeal was filed before the Commissioner (Appeals), Rajkot. The undersigned has -
been nominated as Commissioner {Appeals) / Appellate Authority as regards to the case of
appellant vide Board’s Circular No. 208/6/2017-Service Tax dated 17.10.2017 and Board’s
Order No. 05/2017-Service Tax dated 16.11.2017 issued by the Under Secretary (Service Tax),
G.0.l, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing.

6. I have carefully gone through the facts of case, the grounds mentioned in the appeal
and the written submission dated 13.04.2018 submitted during the personal hearing by the
appellant. The issue to decide in this case is whether the appellant is liable to pay service tax of
Rs. 39,79,265/- alongwith interest under Section 75 and whether they are liable to penalty
under Section 78 of the Act and late fee under Section 70 of the Act.

7. The adjudicating authority in his finding has observed that the appellant had
undisputedly provided taxable service on which the service tax of Rs. 39,79,265/- was not paid/
short paid. During the course of investigation Rs. 27,80,000/- was paid and balance service tax
amount of Rs. 11,99,265/- was paid under protest vide challan no. 50023 dated 27.07.2016.
The adjudicating authority held that applying the provisions of Section 75 of the Act, the
appellant cannot escape from the liability to pay interest on the non payment or delayed
payment of service tax. The adjudicating authority further held that as the appellant faiied to
file ST-3 return and this has resuited into contravened of Section 70 of the Act, read with Rule 7
of the Service Tax Rules, 1994. The adjudicating authority further held that there was wilful
suppression on the part of the appellant which rendered themselves liable to penalty under
Section 78 of the Finance Act, 1994.

8. Here, | find that the appellant has submitted that the demand of service tax of Rs.
37,79,265/- derived by the adjudicating authority is incorrect and required to be revisited.
Under Section 72 of the Finance Act, the adjudicating authority has the power to Best
judgement assessment. The same is reproduced below for reference :

SECTION 72. Best judgment assessment. — If any person, liable to pay service tax, — (a} fails to
furnish the return under section 70; (b} having made a return, fails to assess the tax in accordance
with the pro'visions of this Chapter or rules made thereunder, the Central Excise Officer, may
require the person to produce such accounts, documents or other evidence as he may deem
necessary and after taking into account all the relevant material which is available or which he has
gathered, shall by an order in writing, after giving the person an opportunity of being heard, make
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the assessment of the value of taxable service to the best of his judgment and determine’the sum
payable by the assessee or refundable to the assessee on the basis of such assessment.

As the appellant had not filed the ST-3 returns and the figures in 26 AS, Profit & Loss
accounts and invoice details were all different, the adjudicating authority has correctly
ascertained the value of the taxable services to the best of his judgement. The appellant has
contended that the appellant has voluntarily paid the tax before the issuance of the show
cause notice, then issue of show cause notice under Section 73({1) is not valid in the eyes of law.
Here, 1 find that the appellant had only paid Rs. 27,80,000/- during the course of investigation,
i.e. before the issue of show cause notice out of the total amount of Rs. 39,79,265/- . Balance
amount of Rs. 11,99,265/- was paid after the issuance of show cause notice. Therefore, the
contention of the appellant doesn’t hold any weight.

9. The adjudicating authority has correctly ordered levy of interest under Section 75 of the
Finance Act, 1994 as the appellant had clearly failed to make payment of service tax on the
taxable services collected, but not deposited to the government exchequer.

10. The adjudicating authority has correctly imposed penalty of Rs. 1,00,000/- under Section
70 of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules, for failure to file ST-3
returns for the period October 2012 to March 2015. i find that the appellant had failed to
assess the service tax and also failed to file ST-3 returns which they were required to be
statutorily filed. This omission on the part of the appellant had resulted into contravention of
Section 70 of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994 and
rendering themselves liable to penalty of Rs. 20,000/~ per ST-3 returns not filed.

11. The adjudicating authority has correctly imposed penalty under Section 78 of the
Finance Act, 1994 as there is clear wilful suppression. The appellant had never disclosed to the
department that they had not paid service tax on the service provided. All the evidence were
gathered during the inquiry initiated by the department. Non payment of service tax, at any
point of time during the period under consideration shows their malafide intention of evading
the payment of service tax. Therefore, | find that the present case is fit for imposing penalty
under Section 78 of the finance Act.

12. In view of above, the impugned order dated 09.12.2016 is upheld and the appeal is
rejected.

13.  The appeal filed by the appellant stand disposed of in above terms.

(S dmetlen

ADDITIONAL DIRECTOR GENERAL (DGTS)

AZY&A(I? (;E/P{Afé/ .

Date: .04.2018 F.No. V2/43/RAJ/2017
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BY RPAD.

To,

Ms. S. Poojari & Co.,

‘Plot No. 8, Opp.- 10C Petrol Pump,

Near Express Hotel, Khambhalia Highway, Shapar Patiya,
Jamnagar — 361 141.

Copy to :

1. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.

2. The Commissioner, CGST & Central Excise, Rajkot

3. The Deputy Commissioner, CGST (Central Excise & S.Tax Division), Jamnagar.
4. The Jt/Addl Commissioner , Systems, CGST, Rajkot

5/ Guard File.

6. P.A




