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Date of Order: 26.04.2018

Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

et & JfAar &1 A TF 9dr /Name & Address of the Appellants & Respondent :-

M/s Sahil Enterprise, Prop. Malkisatsingh I Randhawa (HUF)Randhawa House27, Sunny
Bunglow, Swastik SocietyJamnagar
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

AT qeF e 3G Yoo Ud Aar AT wgranfOeaor & 9id 3, Sl 3G eh
FRWMIA 1944 §1 U 35B & AT wd Red yOFRe, 1994 & uwr 86 F 3iddd
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- ‘1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of duty demand/inferest/ fpena.lty/ refund is u{)t.o 5 Lac., 5 Lac to
50 Lac and above 50 Lac respecfively in the form of crossed bank draft in favour of Asst.
. Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public sector bank of the ;[))Iace where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. )
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadru;l)hcate in Form S.T.5 as prescribed under Rule 9( II)) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should_be accomﬁamed_ 1:31 a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more_ than fifty Lakhs rupees, in the form of

crossed_bank draft in favour of the Assistant R¢§13trar_ of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 52) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise E\ppeals) (one of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
((i:ispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
rores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

1) amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken;
1i1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay

application and appeals 8ending before any appellate authority prior to the commencement of
the Finance {No.2} Act, 2014.
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revision application lies to the Under Secret to the G i isi
Application Unit, Ministry of Finance, De gtm%rr}l’f o(% Re?reng‘éemmeml:*“lg(f)r{ngéae’va%evll)ségn

I 4t
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 ilpl
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of x%oods, where the loss occurs in transit from a factory to a warehouse or
to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

HRT & aeT Fhel IS AT BT W AT R @ oA & R F e FY A W osW g
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In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

I 3cUE Yoo 1 SPEEET T 9T e & ART, AU Ar e W A feta fawar e g
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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yraerEl & ged Hea A o ¥ 3N T e S REd @) & @ e 3RmaA (@ 2),
1998 &I €T 109 & &ar ad & 715 Al 3rrar GARAf o ar @ig & aia e aw g

Credit of any duty allowed to be utilized towards payment of excise du&y on final products
under the provisions of this Act or the Rules made there under such order is passed ba\(I the

gotrmingig?aioner {Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

IFT Indesd ¥ &Y 9iAAl Y9I H&w EA-8 #, S & Feg Icuied Yoo (3die) e,
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The _above altappl.ication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (A%peals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It shouid also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

YALRIOT e & G Aeiafda @uiRa geh & sraeh & seh @ik |
el Heldol T U ol §UY AT Y A @ ol ¥ 200/- F IEA par e IR AR dowa
&H U6 oG 99 § SI6T 8 ar 7 1000 -/ FT 37T ST |

The revision application shall be accompanied by a fee of Rs. 200/- where the amount
involved in Rupeées One Lac or less and Rs. 1000/~ where the amount involved is more than
Rupees One Lac.

R 50 IRY F TS AT RN F T § A dedE T W F AT e H P, Iuded
3T A RraT T AR S§ AT F g gv o &1 e 9 1 ¥ sue & Qv guieufy e
ARSI Y U 3N AT FET TIER A Uh A [HAT Sar § |/ In case, if the order covers

various numbers of order- in Original, fee for each Q.1.O. should be paid in the aforesaid

manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one

%pphcatmn to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising
s. 1 lakh fee of Rs. 100/ - for each.

TUERNTRT Fararerr o 3fafwe, 1975, & g1 % IETUR Fo e U4 TP oA &
9y W RRT 6.50 U F FAET Iq5F ik o9 g ifevl /

One copy of a%plication or O.1.O. a§ the case may be, and the order of the adjudicatin
authorigy shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-1 in terms o
the Court Fee Act, 1975, as amended.

THT Ao, FE0T 3UE Yok U At HAST sranfeaor (@R fafen) Hesmaed, 1982 7 aftla
Ud 3 GEfPud AT @ HEATAT S ate aar i iR s eare anefa fRam sar €1/

Attention is also invited to, the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

3o Sl e & I af@er e & weftd sads, feqa 3R aderas gauEt & fav,
srfrarelf fremefr d9aEe www.cbec.gov.in Y 5@ Fha § | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in

W
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BRIEF FACTS OF THE CASE :

M/s. Sahil Enterprise [Proprietor — Malkiatsingh I. Randhawa (HUF) ], Randhawa House,
27, Sunny Bunglow, Swastik Society, Jamnagar — 361007 ( hereinafter referred to as “the
appellant” ) registered with Service Tax Departnhent vide STC No. AANHM4275QSD001 and
engaged in providing services under the category of “ errection, commissioning and installation
service ”, filed this appeal against 0IO No. DC/JAM/ST/08/2016-17 dated 09.12.2016
(hereinafter referred to as “the impugned order”) passed by the Deputy Commissioner, Central
Excise, Jamnagar ( hereinafter referred to as “ the adjudicating authority”).

2. Briefly stated, the facts are that the during the course of inquiry, it was observed that
the appellant was providing the taxable services to M/s. Finetech Corporation Pvt. Ltd. under
the category of “errection, commissioning and installation service” for the period from July
2014 to June 2015 totally amounting to Rs. 3,31,25,513/- and the appellant had charged and
collected the service tax amounting to Rs. 41,58,771/- and not deposited the same into
government exchequer. They had also not filed any ST-3 returns of the said period. Further on
reconciliation of the taxable service, the amount of service tax liability was Rs. 45,43,879/- (as
per Annexure ‘A’ to the SCN). Accordingly, a show cause notice No. V.ST/AR-
I/JMR/ADC(BKS)/107/2015 dated 30.11.2015 was issued to the appellant demanding the
Service Tax with interest and penalties. This notice was adjudicated vide the impugned order,
wherein the adjudicating authority confirmed the demand of Rs. 45,43,879/- and ordered
appropriation of Rs. 7,50,000/- against the service tax demand confirmed. The adjudicating
authority ordered that, any other amount paid against the liability of the presenf SCN also
stands appropriated. Further, ordered levy of interest and penalty under Section 78 of the
Finance Act, 1994. The adjudicating authority imposed a penalty of Rs. 60,000/- for failure to
file the ST3 returns for the period 2014-15 to 2015-16 and dropped penalty under Section 76 of
the Finance Act, 1994.

3. Feeling aggrieved, the appellant had filed the appeal on the following grounds :

e That the adjudicating authority has erred in law as well as on facts while issuing a show
cause notice dated 03.05.2016 without considering the fact that the impugned notice is
contradictory to the provisions of the Finance Act and is unsustainable in law because if
the appellant has voluntarily paid the tax before the issuance of the show cause notice,
then issue of show cause notice under Section 73(1) is not valid in the eyes of law;

e That the adjudicating authority has erred in law as well as on facts while levying interest
at applicable rate under Section 75 of the Finance Act, 1994;

e That the adjudicating authority has erred in imposing penalty of Rs. 60,000/- under
Section 70 of the Finance Act, 1994 ignoring the fact that it was only procedural lapse
and the appellant had never intended to breach the provision of the Act and Rules of
Service Tax;

e That the adjudicating authority has erred in imposing penalty under Section 78 of the
Finance Act, 1994 without considering the provisions of Section 80 which reads as “Not
withstanding anything contained in the provisions of Section 76, Section 77 or Section
78, no penalty shall be imposable on the appellant for any failure referred to in the said
provisions, if the appellant proves that there was reasonable cause for the said failure
since the provision was in force during the period of dispute of service tax liability”;

Ohetoll)
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4, The personal hearing was held on 13.04.2018, Shri. Sagar Shah, C.A appeared on behalf
of the appellant and reiterated the submissions made earlier in this regard.

5. The appeal was filed before the Commissioner (Appeals), Rajkot. The undersigned has
been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of
appellant vide Board’s Circular No. 208/6/2017-Service Tax dated 17.10.2017 and Board’s
Order No. 05/2017-Service Tax dated 16.11.2017 issued by the Under Secretary (Service Tax),
G.0.l, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing.

6. | have carefully gone through the facts of case, the grounds mentioned in the appeal
and the submissions made by the appellant. The issue to decide in this case is whether the
appellant is liable to pay service tax of Rs. 45,43,879/- alongwith interest and whether they are
liable to penalty under Section 77 and 78 of the Act and late fee under Section 70 of the Act.

7. The adjudicating authority in his finding has observed that the appellant had
undisputedly provided taxable service on which the service tax of Rs. 45,43,879/- was not paid/
short paid. During the course of investigation Rs. 7,50,000/- was paid. The adjudicating
authority held that applying the provisions of Section 75 of the Act, the appellant cannot escape
from the liability to pay interest on the non payment or delayed payment of service tax. The
adjudicating authority further held that as the appellant failed to file ST-3 return and this has
resulted into contravention of Section 70 of the Act, read with Rule 7 of the Service Tax Rules,
1994 and under Section 77(2) of the Act. The adjudicating authority further held that there was
wilful suppression on the part of the appellant which rendered themselves liable to penalty
under Section 78 of the Finance Act, 1994.

8. Here, | find that the appellant has not disputed the service tax liability. The appellant
has contended that the appellant has voluntarily paid the tax before the issuance of the show
cause notice, and that issue of show cause notice under Section 73(1) is not valid in the eyes of
law. Here, | find that the appellant had only paid Rs. 7,50,000/- during the course of
investigation, i.e. before the issue of show cause notice out of the total amount of Rs.
45,43,879/- . Other amount voluntary paid was after the issuance of show cause notice.
Therefore, the contention of the appellant doesn’t hold any weight.

9, The adjudicating authority has correctly ordered levy of interest under Section 75 of the
Finance Act, 1994 as the appellant had clearly failed to make payment of service tax on the
taxable services collected, but not deposited to the government exchequer.

10. The adjudicating authority has correctly imposed penalty of Rs. 60,000/- under Section
70 read with Section 77(2) of the Finance Act, 1994 for failure to file ST-3 returns for the period
2014-15 to 2015-16 { Upto September 2015). | find that the appellant had failed to assess the
service tax and also failed to file ST-3 returns which they were required to be statutorily filed.
This omission on the part of the appellant had resulted into contravention of Section 70 of the
Finance Act, 1994 read with Rule 7 of the Service Tax Rules, 1994 and rendering themselves
liable to penalty of Rs. 20,000/- per ST-3 returns not filed under Section 77(2).

11.  The adjudicating authority has correctly imposed penalty under Section 78 of the
Finance Act, 1994 as there is clear wilful suppression. The appellant had never disclosed to the
department that they had not paid service tax on the service provided. All the evidence were
gathered during the inquiry initiated by the department. Non payment of service tax, at any
point of time during the period under consideration shows their malafide intention of evading
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the payment of service tax. Therefore, | find that the present case is fit for imposing penalty
under Section 78 of the finance Act.

12. In view of above, the impugned order dated 09.12.2016 is upheld and the appeal is
rejected.

13.  The appeal filed by the appellant stand disposed of in above terms.

(DR, BALBIX SINGI
ADDITIONAL DIRECTOR GENERAL (DGTS),

AZU,%@@@A@K

Date : .04.2018 F.No. V2/44/RAJ/2017
BY RPAD.
To,

M/s. Sahil Enterprise

[Proprietor — Malkiatsingh I. Randhawa (HUF) ],
Randhawa House, 27, Sunny Bunglow,

Swastik Society, Jamnagar — 361007

Copy to:

The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.

The Commissioner, CGST & Central Excise, Rajkot

The Deputy Commissioner, CGST (Central Excise & S.Tax Division), Jamnagar.
The Jt/Addl Commissioner , Systems, CGST, Rajkot

f Guard File.
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