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3tTt 3in1r/ Ii ti 3i17.taT! j.lt-ti/ tqq, 31TsTi, ztr'ltO nt/ '1l'4'(, (I,14"lc I ,,tIJ.it( I sn5ftttTsri catI flc1 ai 

9 3t1tT * l: I 
Arising out of above mentioned 010 issued by Additional!Joint/Deputy/Assistant Commissioner, Central Excise I Service Tax, 

Rajkot I Jamnagar / Gandhidham 

Er 3141 €di & ',ilciic1 f all.9 t! ir /Name&Address of the Appellants & Respondent :- 

1. MIs. R. V. Movaliya Construction Co., S/14, Municipal Shopping Centre Mavdi Main Road Rajkot, 

r 3ntr(31) * e) .i  mr 1t1I cll  * q'tti m1Itrt I it1'aui t OtT 3rtftr  t 't'cir li 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

4ltr ttw j'it trsi t ot.tt 3ttflpr .-iitf1q, ut e gf 3141w, -li .tc'Th. ii 3TIflltn11r 1944 t c-TTTr 35B t 

3fPtFr Icrt 31I1Thr'l994 Rr 86i3i +Ji 4,l1 Il 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 1 Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) o4Iut * ma1Fnr aift itoi tflai nrs, .s,.quc.i nie v  3T4tsft'r .-tti1oi t 1 i1, 
l 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) j''l'rv1 t'm 1(a) * aiiv 3it1tft e M5raT nN mtt 3t'l* ltlaT t, k jc-'4i nTi otw 3Tt?llsr .iiiifl.eui 
(tIFz) t '41rvr lr tfljr, , flfPr r, ais? 3taM 31f1Oiw- 1°°? t t ,,it1t t1u ii' 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- i(s) above 

(iii) 31tftlsr .-qIa'I i 5T Y t1T * V 'q  jrt4 tt_(3ttft) 1oiov, 2001, * 1{ 6 3j 
11* EA-3 1T r0 * 6 1t iai itSu I * * w t cqio r Tsi 

tii pu ,,io/t.ii, qv 5 aTF rr i*i wi, 5 rtr sIr 50 511sF any mi 3tlmr 50 wrsi qv * 3jlltnF 't mar51: 1,000/- 
mae, 5,000/- a* 3tsmT 10,000/- aXT* 511 fI5iif5r t1511 sram *r is( 51l 1lttFI51 5ll51i 511 P15l15T, *i11i 3t'fltP1 
.-qiqiIq'i r nnssr e qq, t-ct( i 51ii * 1r5ft 3ft *4i'1t.1w T C,URi 3Tlt )taif,ci t flt' clI(i 11 51T nitII.' I 
ial  tq  mr asistim, *m ltt ss miser * 'larr m1' r iieli 314Pr  l 511511 tT1r I 1V1W 3tltsr (s~  31th) 

1v n ma-nw siTar 500!- ty  511 ¶tsftftit nimar assi mssrr llsir- 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500!-. 

3tt115?lsi .-mii11woi wr8T 3T4, ¶rc1 3t 1siar, 1994 t luST 86(1) 1 3(515)51 1.ti'a ¶ioicl, 1994, * lui 9(1) 
1tsftftar wiw S.T.-5 * ui tiita * f   ajar frsr 3tltsr )  3141sF 4t ssfy ,  

(3a* * IrST ti1 ti5lll5l5l f  mi1V) 3flT $.1  * 5151 * 5151 t 51151, 51fT Ui 4t suit ,xTt1 $t aut 3/tT iiir ma 
 any 5 mm' sir ji  mat, 5 51151 any au 50 51151 qy rim 315191 50 51151 5tlV * at1Pri t?t mar51: 1,000/- at14, 5,000/- 
315191 10,000/- an* mr Itiify SIaI 5l 4t *ic'l'.l 51l 1l5flft5T nr an miriiar. e.t1d 311t14p1 .qiitlui  4r miser e 

iti.i' 1-cia t miss * Ci'))t.4w aw tsr oir s141 kai1i tat i'tc oeii 1i 151511 uifv I *Iallc1 i'c an Wiriisr, 
tat t 3at 111511* lT iii' siartliy 314l5'f51 .-uiii1i t 111511 )5T51 I TTal5t 3lltur (at: 3ffT) t fl51 33Tàmw-rx mar 

500/- STlV 511 ltt-i'tftit 1j 31511 511511 i'lsrr I! 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994. and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less. Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000!- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(A)  

(B)  



(C) 

(I) 

(v)  

(vi)  

(D) 

(I) ftcd 3tftl1PflT, 1994 r tim 86 r 3-t1m3f (2) v (2A) 3rlthlT *r r4f 3Pflr, eIw mc')l, 1994, Plui 9(2) 
9(2A) dc1 Iti1iftr sltr S.T.-7 *r TF (1.'fl t   lTT 3TRTim, l,rli jr'-IIC. 3TtrT 3jTr (3Ft, OIT rMIC 
c,OW tljftr 3tir r 1ff ic.c t (3* T 9f ttiTllfltyl e'kf't 1l)e) 3lT tiqr (i tiCI4'4' i1im 3TT 4iU4ct, 

r/ , f MI?PT wF 3jit gf 1 1ir * 4t 3tlttr 3f   8lfi I I 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) flrr cMl il 3t1llst Ii)'i'tU (4tR.c) i ti1 3{41ft   * -le cII 31 1l1fl 1944 t 
tfl'T 35qc r 3jpj, ft Ic4e 3t11I, 1994 r tim 83 3Tlt   wY 3ft 11 f 4 1T 3ntr 9l 31'flr 
Ml1itUr 3Ffl '4'(c 4 .r'l wT stilr 10 wf11r (10%), sthr *  
fml?,ci , wr t4ji1 1 iV, aI t r tim i 3)w 1T T* 3ir r ifT im ul ty 311I1 

 tr I4t 3tR11 "slur fIT sly ur1sl" fr tn1a 
(i)  
(ii) ic tsii r 4 ic'ci 
(iii) iac tslT 1qiia ¶ui 6 311P)i r wsr 
- nt 1 r sum i suiuu 1M (it. 2) 3t1lislis 2014 s 311 1rif 3s4tilit sn1tr i ititt 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
(I) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

)TRit iRluT t .ii'u tuc1.1 
Revision applIcation to Government of India: 
ir 3jtur r tsIlsTor i1lwi 1f11d iii ,   ti 31Ifly1, 1994 T turn 35EE 31)it 3TT 

 tluit  ttislur srssr  lrt i'it, i,ati 1311ir, sflsft 41f, .8e-i ltr tIm. irim i4, si*1fl-i1000i, ff 
11l 3l11t uiltl / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Sectiori-35B ibid: 

ni1 slur * frIfl .i4t1frl * ,'iic *, afilt ,iJoi 1IIft unit fl wReiI1 * tIm t qRsrsl i oki.i su 1uft 3Im *wi ir 
fflt 1I1 im tIm * II tIm  4&w, itr 1if * yr tI51i°r * slit i Ilitq,l t f<w, f*f 4'Re1I.. yr 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

t 1T TJ yr yY 1d 5 iit i fjIJl°l * slim w Silt tlT tTf 4 jc"4lc t ISE (1c) t 
J1lJ  *, tIm 1T 1ilfr i1 lT   8t 5TSft ii 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

cqic. ttlt wr tiIllt ¶i ft tIm t 4lel yr tJ,Ztlt k Slit lci 1i Rtt l/ 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

ir4l ir'l.1 it r tuT81T ftT 5ff  I,sk ir 3Tfflt1Iysr nit  ¶1 snyuisft r i slim *t 4 3flT * 
sff 3T1n1im (3ltfrsl) s'coir rrt atilil (it. 2), 1998 *t tim 109 i Ol(l  t 4 c1l5 sisTer eii tit yr * 

tllftlt lnl SW lI 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

3)'Iç1 snsr r tl1sri nqy ii EA-8 *, sft r -r 'ii ier (3tllr) 1iie4f, 2001,   9 i 3iir#Tt 1I."c , 
T 3tlir iTWUT i 3 srn 3ilPtlt t 'iifl i1e I i4d 3Tlim T 5151 tI s4ti it 3i41it 3nr *r t ci1lst ie.i t ,,iift 

ii)vl inT f iic tim 3t111i5lit, 1944 r 11151 35-FE i dart  ftfrfiit *1 3TflRMt i ua-i i litt lT TR-6 *1 SI1 
i1c'ldi t ,,ii.fl eil','l I 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order Sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

tlsrtlasur 3irim 5  it I111CI ftitftit tim f 318F1* t .ikfi 'iil  I 
3161 ei ner ni si yr  wit n sti* 200!- 511 éIdI.j (ir SITe 1151 SIlt 51 * oelI 
yq 1000 -I 51 spies 1u stu I 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

s1 tr 31ltr *4  s,it 311tff 511 *ioltT Sf STe/I51 5F stiktr s fffiv itt oidl.i, t it f151T 31151 it1i pit 
fttfu ti  im e*t irsr1i ii ff i/ 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Centrat Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100!- for each. 

 iR 31II1Islit, 1975, i aisft-1 i 3illitlT Sr 3i1tr 115 115T5 31Ttr f lT fltt'rfts 6.50 51* 511 
.-qlc'Hl tl f~,C 117ff SIST wf'.'l I 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a Court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

uflsir tim, flelsr jc't units nit qie-t 31411fl71 sl rifilsisor (511* 11l) I'ieac'fl. 1982 it iIltci 1151 3tslT i ftTTT &4iJiQi 5ff 
SI* 1 silT 3ff tills 3flwl1r l4i 31151 ff1 I 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

351 311f13f171 4I,lfl 5fr 31tf131 iIs  * i1*lliit lMw. lff9it sifT .i&1j.4j ct51Ul* flu lir, 311f11115tf ¶4il4lU ii 
www.cbec.gov.in  5ff filt I I 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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::ORDER IN APPEAL::  

MIs. R.V. Movaliya Construction Co., S114, Municipal Shopping Centre, 

Mavdi Main Road, Rajkot (hereinafter referred to as "Appellant") filed present 

appeal against Order-In-Original No. 65/ST/2016 dated 29.03.2017 

(hereinafter referred to as "the impugned order") passed by the Assistant 

Commissioner, Central Excise Division, Morbi (hereinafter referred to as "the 

lower adjudicating authority"): - 

2. The brief facts of the case are that based upon third party data 

received from then CBEC, inquiry was initiated against appellant which 

revealed that appellant had provided 'Erection, Commissioning and 

Installation Service', 'Commercial and Industrial Construction Service', and 

'Works Contract Service' to various customers including Paschim Gujarat Vij 

Company Limited (hereinafter referred to as "PGVCL") and Dakhin Gujarat Vij 

Company Limited (hereinafter referred to as "DGVCL") during FY 2011-12 to 

FY 2014-15 and it was alleged that they had short-paid service tax of Rs. 

21,24,796/-. Show Cause Notice No.V.ST/AR-ll/STAX- 

RJT/ADC/BKS/28/2016-17 dated 02.05.2016 (hereinafter referred to as 

"SCN") was issued to appellant demanding service tax of Rs. 21,24,796/-

under proviso to Section 73(1) of the Finance Act, 1994 (hereinafter referred 

to as "the Act") along with interest under Section 75 of the Act and proposing 

to impose penalty on the appellant under Section 76, 77 & 78 of the Act. The 

lower adjudicating authority vide impugned order confirmed demand of 

service tax of Rs. 21,24,796/- along with interest and imposed penalty of Rs. 

21,24,796/- under Section 78 of the Act with option to pay reduced penalty 

and also imposed penalty of Rs. 10,000/- each under Section 77(1)(a) and 

Section 77(2) of the Act but did not impose penalty under Section 76 of the 

Act. 

3. Being aggrieved with the impugned order, appellant preferred present 

appeal, inter-alia, on the following grounds:- 

(i) During FY 2011-12, appellant had provided various services of Rs. 
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3,72,702/- to H.P. Patel Construction Co., Royal Builders and individual 

stomers for construction of single residential units; that service provided to 

.P. Patel Construction Co. of Rs. 9,44,376/- was below exemption limit of 

s. 10 lakhs; that service of construction or road and bridge of Rs. 8,61,616/-

rovided to Royal Builders was exempt from service tax as service recipient 

as R&B Department, Government of Gujarat; that service of Rs. 25,65,950/-

'as in the form of construction of single residential unit to individual 

jstomers, which was exempted as per Sr.No. 14(b) of Notification No. 

5/2012-ST, thus, total taxable turnover for FY 2011-12 was Rs. 9,44,376/-

)elow Rs. 10 lakh) and appellant was/is not liable to pay any service tax 

uring the year. 

i) During FY 2012-13, appellant had provided various services of Rs. 

2,38,784/- to H.P. Patel Construction Co., Royal Builders, Kunal Structure 

Idia Pvt. Ltd., Rajkot Irrigation Division, Tacon Infrastructure Pvt. Ltd. and 

Idividual customers for construction of single residential unit; that for 

3rvices of Rs. 9,60,532/- provided to H.P. Patel Construction Co., appellant 

ad paid service tax of Rs. 38,223/- vide Challans dated 25.07.2014 and 

ated 26.12.2012 and appellant is willing to pay service tax on remaining 

mount; that services of Rs. 20,06,060/- towards construction of underground 

rainage and minor bridge provided to Kunal Structure India Pvt. Ltd. and 

rvice of Rs. 11,14,963/- towards road widening and strengthening to Tacon 

ifrastructure Pvt. Ltd. were exempt from service tax; that exempted services 

f Rs. 8,32,151/- and Rs. 80,808/- were provided to Rajkot Irrigation Division 

nd Royal Builders respectively; that service of Rs. 12,44,270/- received 

)wards construction of single residential unit of individual customers which 

'as exempted in terms of Sr.No. 14(b) of Notification No. 25/2012-ST; thus, 

)tal taxable turnover for FY 2012-13 was Rs. 9,60,532/- which was below 

s. 10 Iakhs but considering future business expansion, appellant had 

oluntarily paid service tax and appellant is ready to pay service tax on Rs. 

13,063/- for the year. 

ii) During FY 2013-14, appellant had provided services of Rs. 46,27,429/- 
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to H.P. Patel Construction Co., Kunal Structure India Pvt. Ltd., Rajkot 

Irrigation Division, A.A. Patel, DGVCL and PGVCL; that service tax of Rs. 

72,637/- was paid by them vide challans dated 21.05.2014 and dated 

15.07.2015 for the services provided to H.P. Patel Construction Co.; that 

services of Rs. 1,90,111/- of construction of underground drainage and minor 

bridge provided to Kunal Structure India Pvt. Ltd. were exempted service, 

however, by mistake appellant had paid service tax of Rs. 8,1631- vide 

challans dated 21.05.2014 and dated 15.07.2015; that service of Rs. 

2,95,356/- provided to Rajkot Irrigation Division was also exempted from 

service tax; that service tax of Rs. 15,574/- paid on service of Rs. 3,15,000/-

provided to A.A. Patel vide challans dated 21.05.2014 and dated 15.07.2015; 

that services provided to DGVCL of Rs. 9,76,311/- and to PGVCL of Rs. 

13,81,450/- were exempted from service tax in terms of Notification No. 

2/2014-ST dated 30.01 .2014. 

(iv) During FY 2014-15, appellant had provided services of Rs. 92,27,746/-

to DGVCL and PGVCL; that services of Rs. 82,12,291/- provided to DGVCL, 

appellant had paid service tax of Rs. 28,795/- vide challan No. 635 dated 

15.07.2015 on taxable value of Rs. 9,54,355/-; that service of Rs. 10,15,455/-

provided to PGVCL on which service tax of Rs. 6,586/- was paid vide challan 

No. 635 dated 15.07.2015 on taxable value of Rs. 1,33,206/- though services 

provided to DGVCL and PGVCL are exempt from service tax. 

(v) Notwithstanding above submissions, appellant submitted that benefit of 

cum-tax price as per Section 67(2) of the Act may be granted to them as held 

in following case-laws:- 

• Attitude Training & Development India (Pvt.) Ltd. — 2010 (19) STR 48 

(Tn. - Chennai) 

• Joe Transport — 2010 (18) STR 646 (Tn. — Chennai) 

• Andhra Bank —2010 (18) STR 475 (Tn. — Bang.) 

• PKN Bus Service —2010 (18) STR 424 (Tn. — Chennai) 

• Future Focus Infotech India Pvt. Ltd. — 2010 (18) STR 308 (Tn. 

Chennai) 
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• V. Sriram & Co. —2010 (18) STR 213 (Tn. — Chennai) 

• Safe Test Enterprise —2010 (18) STR 172 (Tn. Chennai) 

• Planners India Pvt. Ltd. — 2006 (4) STR 206 (Tn. — Del.) 

'i) Appellant obtained service tax registration on 28.02.2012 and taxable 

irnover for FY 2011-12 was below Rs. 10 lakh and appellant was not liable 

pay any service tax for the year. Though there was slight delay in taking 

gistration, there was no financial loss to the department. Therefore, penalty 

nposed for delay in taking service tax registration may be waived 

nsidering the fact of the case and bonafide intention of the appellant. 

• The Assistant Commissioner, Central GST Division-I, Rajkot vide letter 

No. IV/15-173/ST/REC/16-17 dated 09.01.2018 submitted comments on 

e Grounds of Appeal filed by appellant stating that PGVCL and DGVCL are 

lectric companies incorporated during 2003 by Gujarat Electricity Board as a 

art of the efforts towards restructuring of power sector and were created with 

mandate to run as a Commercial Organization. Hence, both these 

Dmpanies are not to be considered as Government or Government authority 

nd any exemption on that count cannot be extended to the appellant. 

urther, the appellant had also provided their services in the capacity of sub-

ntractors, who were not the Government Department. Therefore, the 

xemption claimed by the appellant does not stand. Prior to 01 .07.2012, the 

rvices which were specified in clause (105) of Section 65 of the Act were 

ixed under Section 66 of the Act, however, w.e.f. 01.07.2012, after 

itroduction of Section 66B of the Act, all services, other than the services 

pecified under negative list under Section 66D of the Act or exempted 

therwise, became taxable services. The services provided by appellant did 

ot fall under negative list of services and were also not exempted, therefore, 

e services provided by the appellant would attract service tax under Section 

6B of the Act. Further, the year-wise exemption on the services provided by 

ie appellant towards widening of road civil work, construction of Government 

toad, Drainage work, etc. have already been extended to the appellant. As 

er definition of Government authority under Notification No. 25/2012-ST 
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dated 20.06.2012, 'Government authority' means a Board, or an authority or 

any other body established with 90% or more participation by way of equity or 

control by Government and set up by an Act of the Parliament or State 

Legislature to carry out any function entrusted to a Municipal under Article 

243W of the Constitution. PGVCL and DGVCL have been set up under the 

Companies Act and hence contention of the appellant that the services 

provided by them to PGVCL and DGVCL are exempted under the exemption 

notification No. 25/2012-ST dated 20.06.2012 is not correct and not 

acceptable. The details of services provided by the appellant were detected 

on the basis of investigation made by the department and it is clear that 

appellant failed to make payment of service tax and violated provisions of the 

Act and the Rules framed thereunder. Hence, penalty imposed on them under 

Section 77(2) and Section 78 of the Act is correct. There are catena of 

judgments, wherein it has been held that in case of non-payment of 

duties/taxes with intent to evade the same, penalty is imposable. 

5. Shri Pragnesh B. Hirpara, Advocate, on behalf of appellant, vide his 

letter dated 17.01 .2018, waived personal hearing and requested to decide the 

case on merit. No one from department appeared for personal hearing, 

though P.H. Notices were issued to the Commissionerate. 

FINDINGS: - 

6. I have carefully gone through the facts of the case, the impugned order 

and submissions of the appellant in their appeal memorandum. The issue to 

be decided is whether the impugned order, in the facts of this case, 

confirming demand of service tax and imposing penalty of Rs. 21,24,796/- on 

the appellant is correct or not. 

7. I find that the impugned SCN had been issued to appellant under which 

demand of service tax of Rs. 21,24,796/- was made for 'Erection, 

Commissioning and Installation Service', 'Commercial and Industrial 

Construction Service', and 'Works Contract Service' provided to various 

customers including PGVCL and DGVCL for the FY 2011-12 to 2014-15 as 
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er service tax calculation under Annexure-A to the impugned SCN. I find 

iat for the year 2011-12, service tax has been demanded on value of Rs. 

44,736/- earned by appellant towards providing Commercial or Industrial 

onstruction Service and Rs. 25,65,950/- towards repairing work. The 

ppellant has contended that they earned income of Rs. 25,65,950/- towards 

pairing of single residential units of individual customers but did not submit 

ny evidences to this effect. In absence of evidence produced by the 

ppellant, I have no option but to reject appeal in respect of F.Y. 2011-12 and 

onfirm demand along with interest under Section 75 of the Act. 

.1 I find that for the year 2012-13, service tax has been demanded on 

alue of Rs. 9,60,437/- earned by appellant towards laying of GSPC Gas line 

nd Rs. 12,44,365/- towards carrying out Misc. Construction/repairing work. 

he appellant has again contended that they earned income of Rs. 

2,44,365/- towards repairing of single residential units of individual 

ustomers but did not submit any evidences whatsoever in this regard. 

herefore, demand confirmed by the lower adjudicating authority is correct, 

gal and proper and I uphold the demand for F.Y 2012-13 along with interest 

nder Section 75 of the Act. 

.2 In respect of service tax demanded on the services provided by 

ppellant during FY 2013-14 and FY 2014-15, I find that appellant has 

ontended that they have provided Erection, Commissioning and Installation 

ervice to PGVCL and DGVCL whereas service tax is exempted to the 

ervices provided to PGVCL and DGVCL under Notification No. 25/2012-ST 

ated 20.06.2012 as service receivers are Government Authority. I find that 

xemption to all services for transmission of electricity provided vide 

lotification No. 11/2010-ST dated 27.02.2010 was withdrawn vide 

lotification No. 34/2012-ST dated 20.06.2012. I further find that Sr.No. 12 of 

lotification No. 25/2012-ST dated 20.06.2012 did not provide any exemption 

n the services provided for transmission and distribution of electricity w.e.f. 

1.07.2012 even though it exempted service tax on various services provided 

) Government authorities, as under: - 
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12. Seivices provided to the Government, a local authority or a 
governmental authority by way of construction, erection, 
commissioning, installation, completion, fitting out, repair, 
maintenance, renovation, or alteration of - 

(a) a civil structure or any other original works meant 
predominantly for use other than for commerce, industry, or any 
other business or profession; 

(b) a historical monument, archaeological site or remains of 
national importance, archaeological excavation, or antiquity 
specified under the Ancient Monuments and Archaeological Sites 
and Remains Act, 1958 (24 of 1958); 

(c) a structure meant predominantly for use as (i) an 
educational, (ii) a clinical, or (iii) an art or cultural establishment; 

(d) canal, dam or other irrigation works; 

(e) pipeline, conduit or plant for (I)  water supply (ii) water 
treatment, or (iii) sewerage treatment or disposal; or 

(f) a residential complex predominantly meant for self-use or 
the use of their employees or other persons specified in the 
Explanation I to clause 44 of section 65B of the said Act; 

7.3 The appellant had provided Erection, Commissioning and Installation 

service of HT/LT Line which is not covered under clause (a) to (f) of Sr.No. 12 

to Notification No. 25/2012-ST dated 20.06.2012. I further find that PGVCL 

and DGVCL are the companies incorporated under Companies Act and 

conducting commercial activities and therefore, both these companies cannot 

be considered as Government authority during the period from 01.07.2012 

onwards in terms of definition of 'Government Authority' provided under Para 

2(s) of the said Notification, which reads as under: - 

"governmental authority" means a board, or an authority or any 

other body established with 90% or more participation by way of 

equity or control by Government and set up by an Act of the 

Parliament or a State Legislature to carry out any function 

entrusted to a municipality under article 243W of the Constitution. 

7.4 In view of above, I find that benefit of exemption from payment of 

service tax as contended by the appellant is not admissible to them. Hence, I 
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phold demand of service tax of Rs. 15,28904/- also for the years 2013-14 

nd 2014-15 along with consequential interest under Section 75 of the Act. 

As regards, cum-tax benefit, it is an admitted fact that the appellant did 

ot charge and have not collected any amount towards service tax 

eparately, hence consideration is not inclusive of service tax. Since no 

ervice tax has been charged and collected from the customers cum tax value 

enefit can't be extended to the appellant applying the ratio of the 

idgement passed by the Hon'ble Supreme Court in the case of Amrit Agro 

idustries reported as 2007 (210) E. L. T. 183 (SC) since ratio of the 

idgment has to be applied in service tax matters also. Para 14 of the said 

dgment is reproduced as under: 

"14. In our view, the above judgments in the case of Maruti Udyog 
Ltd. and Srichakra Tyres Ltd. have no application in the facts of 
the present case. In the case of Asstt. Collector of Central Excise 
v. Bata India Ltd. reported in 1996 (84) E.L. T. 164 this Court held 
that under section 4(4)(d)(ii) of Central Excises and Salt Act, 1994 
the normal wholesale price is the cum-duty price which the 
wholesaler has to pay to the manufacturer-assessee. The cost of 
production, estimated profit and taxes on manufacture and sale of 
goods are usually included in the wholesale price. Because the 
wholesale price is usually the cum-duty price, the above section 
4(4)(d)(ii) lays down that the "value" will not include duty of excise, 
sales tax and other taxes, if any, payable on the goods. It was 
further held that if, however, a manufacturer includes in the 
wholesale price any amount by way of tax, even when no such tax 
is payable, then he is really including something in the price which 
is not payable as duty. He is really increasing the profit element in 
another guise and in such a case there cannot be any question of 
deduction of duty from the wholesale price because as a matter of 
fact, no duty has actually been included in the wholesale price. It 
was further held that the manufacturer has to calculate the value 
on which the duty would be payable and it is on that value and not 
the cum-duty price that the duty of excise is paid. Therefore,  
unless it is shown by the manufacturer that the price of the qoods 
includes excise duty payable by him, no question of exclusion of 
duty element from the price for determination of value under 
section 4(4)(d)(ii) will arise." 

(Emphasis supplied) 

Regarding imposition of penalty of Rs. 10,000/- for not obtaining service 

ix registration imposed under Section 77(1 )(a) of the Act, I find that appellant 

Page No. 10 of 11 



Appeal No: V2/274/RAJ/2017 

11 
has obtained service tax registration on 28.02.2012, whereas they were liable 

to service tax in 2011-12 and therefore penalty under Section 77(1)(a) of the 

Act is not imposable and I find that penalty of Rs. 10,000/- has been correctly 

imposed. It is on record that the appellant failed to assess their service tax 

liability properly and have not paid service tax payable by them, they are 

liable to penalty under Section 77(2) of the Act and I uphold the same. 

10. Regarding penalty imposed under Section 78, I find that appellant has 

suppressed the fact that they had provided taxable services from 2011-12 to 

2014-15 and has also not paid service tax at the material time and facts come 

to knowledge of the department only after enquiry was initiated against the 

appellant and therefore, I uphold penalty equal to demand confirmed under 

Section 78 of the Act. 

11. In view of the above factual and legal position, I uphold the impugned 

order and reject appeal, as detailed above. 

. s3iL1Q1cPdkkl 1l  fEtTi5T Pk.11l 3q)cfrI  dl 'iildl 

12. The appeal filed by the Appellant is disposed off in above terms. 

çc 

(ci-jl& '-Ici1) 

31k11-d (31)c1) 

By RPAD 

To, 
M/s. R.V. Movaliya Construction Co., 
S/14, Municipal Shopping Centre, 
Mavdi Main Road, 

. 3TRft I?i 
i/s, 1ici Ti , 

J+1) lr1 

Rajkot 
Copy for information and necessary action to:  

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone 
Ahmedabad for his kind information. 

2) The Commissioner, GST & Central Excise, Rajkot Commissionerate, 
Rajkot. 

3).The Assistant Commissioner, GST & Central Excise Division-I, Rajkot. 

'_ 4) Guard File. 
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