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Passed by Shri Chandrakant Valvi, Commissioner , Central GST & Excise, Bhavnagar
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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Chandrakant Valvi,
Commissioner , Central GST & Excise, Bhavnagar has been appointed as Appellate Authority
for the purpose of passing orders in respect of appeals filed under Section 35 of Central
Excise Act, 1944 and Section 85 of the Finance Act, 1994.
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

Ffrerhar & UfAETdY &1 1 U4 TaT /Name & Address of the Appellants & Respondent :-

M/s. Natha Rama & Co., Arambhada Road, Contractor Area, Surajkaradl - 361 364, Dist : Dev
Bhumi Dwarka
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

FIffeor i ¥ wEElud w3l A WAT Yok, Few Icuige Yok U AaER Iy
=T #r R 915, 3eC sdfd o 2, 3. F. [H, 75 Redl, F 7 A= 9w |/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal %CESTAT) at,
2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentionéd in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
against one which at least should be acco_mtpamed by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of duty demand/inferest/ fpenalty/refund is upto 5 Lac., 5 Lac to
Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public sector” bank of the place where the bench of the Tribunal is situated.
Application made for grant of sga}%_;_hall e accompanied by a fee of Rs. 500/-. ]
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The appeal under sub section_{1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadrughcate in Form S.T.5 as prescribed under Rule 9( IP)) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed a%ainst
(one of which shall be certified copy) and should be accom anied tgr a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is mare
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more_than fifty Lakhs rupees, in the form of
crossed_bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall k-
filed in For ST.7 as prescribed under Rule 9 é2) & 9(2A) of the Service Tax Rules, 1994 -
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise E\ppeals) (one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,

1944 which is also made agplicable to Service Tax under Section 83 of the Finance Act, 1994,

an appeal against this order shall lie before the Tribunal on payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

Crores,
Under Central Excise and Service Tax, “Dut{)Demanded” shall include :
i) amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken;

ii1) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the commencement of
the Finance (No.2} Act, 2814.
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Revision %plication to Government of India:
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A reyision agplicatiqn_ lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep

Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of %oods, where the loss occurs in transit from a factory to a warehouse or
to another factory or from one warehouse fo another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are ekxported to any
country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules madée there under such order is passed by the

[(Xlotmrlnglgssloner {(Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (A%peals) Rules, 2001 within 3 months from the date on which the order
sought to be agpeale against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a co%)y of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application. shall be accompanied “by a fee of Rs. 200/- where the amount
ﬁlvolved Om Rﬁlpees One Lac or less and Rs. 1000/- where the amount involved is more than
upees One Lac.
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covers various numbers of order- in Original, fee for each Q.L.O. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one aﬁ)phcatlon to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lakh fee of Rs. 100/ - for each.
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One copy of application or O.1.O. a8 the case may be, and the order of the a(;ljudicatin%

authority shall bear a court fee stamp of Rs. 6.50 a$ prescribed under Schedule-I in terms o
the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may reier to the Departmental website www.cbec.gov.in




Appeal No: V2/329/RAJI2017

:: ORDER IN APPEAL :;

M/s. Natha Rama & Co., Armabhada Road, Contractor Area,
Surajkaradi, Distt. Jamnagar 361 345 (hereinafter referred to as “the appellant”)
has filed the present appeal against Order NoV,44(18)/123/Refund/2016-17/546
dated 31-05-2017 (hereinafter referred to as “the impugned order”) passed by the
Deputy Commissioner, Central Excise & Service Tax Division, Jamnagar (hereinafter

referred to as “the lower adjudicating authority”).

2. ' Briefly stated the facts of the case are that the appellant was served
SCN No.ST/AR-JMR/JC/331/2012 dated 20.12.2012 by the Department for non
payment / short payment of Service Tax to the tune of Rs. 18,68,475/-, which was
decided by the Department vide OlIO No. 56/ADC/2013 dated 28-06-2013 / 10-07-
2013, wherein the Department has.confirmed the demand of Service Tax of Rs.
18,68,475/- alongwith interest and also imposed penalties under Section 77 and 78
of the Finance Act, 1994. The present appellant had filed an appeal before the
Commissioner (Appeal) against the said OlO No. 56/ADC/2013 dated 28-06-2013 /
10-07-2013, which was decided vide OIA No. RJT-EXCUS-000-APP-157-14-15 dated
28-08-2014 by the Commissioner (Appeals), Central Excise & Service Tax, Rajkot
wherein he upheld the OIO No. 56/ADC/2013 dated 28-06-2013 / 10-07-2013 issued
by the Additional Commissioner, Central Excise and Service Tax, Rajkot. The
present appellant filed an appeal before Hon’ble CESTAT, Ahmedabad against the
OIA No. RJT-EXCUS-000-APP-157-14-15 dated 28-08-2014 alongwith an application
for condonation of delay of 148 days. The Hon’bie CESTAT, Ahmedabad vide Order
No. A/11240/2015 dated 24-08-2015 rejected the application for condonation of
delay and dismissed the appeal'filed by the appellant. The Appellant against the
Order No. A/11240/2015 dated 24-08-2015 passed by the Tribunal, Ahmedabad
filed Tax appeal No. 311 of 2016 before the Hon’ble High Court of Gujarat,
Ahmedabad. The Hon’ble High Court of Gujarat, Ahmedabad vide Order dated 04-
08-2016 has quashed and set aside the Tribunal’s Order No. A/11240/2015 dated
24-08-2015 and condoned the delay in filing the appeal and appeal has been
restored back to the CESTAT, Ahmedabad to decide it on merits. Meanwhile, during
the intervening period; department persuaded the matter and an amount of Rs.
31,93,999/- vide Challan dated 27-02-2016 and Rs. 18,93,365/- vide Challan dated

03-05-2016 were deposited in the Government exchequer.

3. As such, the matter was restored at CESTAT level again to decide the

s
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_4-
issue on its own merit, the appellant filed a refund claim of Rs.50,87,364/- before
the lower adjudicating authority claiming the amount as excess pre-deposit than
required in terms of provisions of Section 35F of the Central Excise Act, 1944 made
applicable to service tax vide section 83 of the Finance Act, 1994, which was

rejected by the lower adjudicating authority vide the impugned order.

4. Being aggrieved, appellant has preferred the present appeal and
contended that lower adjudicating authority rejected their claim of Refund of
Service Tax, being excess pre-deposit under section 35F of the Central Excise Act,
1944 made applicable to service tax vide section 83 of the Finance Act, 1994, of Rs.
50,87,364/- without considering the provisions of the Service Tax Law; that they
refer to the provision of section 35F-of the Central Excise Act, 1944; that they rely
on the Board’s Circular No. 984/08/2014-CK dated 16th September, 2014, wherein
Board has categorically stated no recovery is to be made during the pendency of
appeal; that being aggrieved by the order passed by the Commissioner (Appeals),
Central Excise, Rajkot, they preferred an appeal before Honble CESTAT,
Ahmedabad along with a Condonation of Delay Application for condoning the delay
of 148 days; that they also made pre-deposit of Rs.1,86,848/- [10% of Duty (Service
Tax)] as per section 35F of the Central Excise Act, 1944 made applicable to service
tax vide section 83 of the Finance Act, 1994; that Hon'ble CESTAT has dismissed
their Appeal by rejecting their Application for Condonation of Delay without going
into the merits of the case vide Order No. A/11240/2015 dated 24-08-2015; that
against the Tribunal’s Order, they preferred Tax Appeal with Hon'ble Gujarat High
Court on 18-02-2016 as per provisions of section 35G of the Central Excise Act, 1944
and Hon'ble High Court of Gujarat has vide its order dated 04-08-2016 quashed and
set aside Hon'ble CESTAT's order dated 24-08-2015 and delay of 148 days also
condoned and Appeal was restored back to the Hon'ble CESTAT, Ahmedabad, which
is pending for hearing; that meanwhile during the Recovery Proceedings, Total
amount of Rs.50,87,364/- has been deposited over and above pre-deposit of
Rs.1,86,848/- already made while filing the appeal with Hon’ble CESTAT,
Ahmedabad; that considering the provision of section 35F of the Central Excise Act,
1944 read with Board Circular No. 984/08/2014-CK dated 16th September, 2014, no
recovery/payment is required to be made, in excess of Pre-Deposit in terms of
section 35F of the Central Excise Act, 19441 during pendency of appeal; that there
is no doubt about the fact that their appeal is pending for hearing before Hon'ble
CESTAT, Ahmedabad; that had they have filed appeal before CESTAT in time, they
could not be forced to pay any amount in excess of Rs.1,86,848/-; that delay in
filing of appeal has been condoned by the Hon’ble High Court, Ahmedabad and
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hence, their appeal is now pending with CESTAT, Ahmedabad pending decision on
merit; that no amount can be recovered in excess of 10% pre-deposit; that Refund
Claimed by them ought to have been granted but the same was not granted by the
Adjudicating Authority and hence they requested to grant the éame; that rejecting
the claim of Refund of Service Tax, being excess of pre-deposit under section 35F
of the Central Excise Act, 1944 made applicable to service tax vide section 83 of
the Finance Act, 1994, of Rs. 50,87,364/- holding that the recovery was not stayed
by any appropriate authority; that it is worthwhile to note that now after
introduction of provisions of mandatory pre-deposit, there is no requirement to
obtain stay on recovery; that when required pre-deposit has been made and appeal
is pending, there is automatic stay till the disposal of appeal; that it is undisputed
fact that after order of Hon'ble Gujarat High Court, their appeal has been restored
back to Hon'ble CESTAT and pending of hearing; that in this situation withholding of
amount in excess of mandatory pre-deposit is against the provision of law and
hence the same should forthwith be refunded; that rejecting the claim of Refund
of Service Tax, being excess pre-deposit under section 35F of the Central Excise
Act, 1944 made applicable to service tax vide section 83 of the Finance Act, 1994,
of Rs.50,87,364/- holding that amount paid during recovery proceedings cannot be
regarded as pre-deposit under section 35F of the Central Excise Act, 1944; that
rejecting the claim of Refund of Service Tax, being excess pre-deposit under
section 35F of the Central Excise Act, 1944 made applicable to service tax vide
section 83 of the Finance Act, 1994, of Rs. 50,87,364/- without giving any Show
Cause Notice or Opportunity of being personally heard; that it is on record that No
Show Cause Notice or Opportunity of personal hearing was given before returning
the Refund Claim; that thus action of the Deputy Commissioner, Central Excise,
Jamnagar seems to be against the principles of natural justice and thus, they
requested to quash and set aside the decision; that rejecting the claim of Refund
of Service Tax, being excess pre-deposit under section 35F of the Central Excise
Act, 1944 made applicable to service tax vide section 83 of the Finance Act, 1994,
of Rs.50,87,364/- though Hon’ble CESTAT has dismissed the appeal filed by them

on technical ground of delay only and without going into the merits.

5. Personal hearing in the matter was held on 06-03-2018, which was
attended to by Shri Keyur P. Radia, Chartered Accountant, wherein he reiterated
their written submissions. He further requested that the issue not reached the
finality before Hon’ble CESTAT and as such the recovery made by the Department
needs to be refunded to them which is more than required pre-deposit as per the
provisions of preferring an appeal in the issue.
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5.1 During the course of personal hearing, the appellant submitted
written submission dated 05-03-2018, wherein he stated that Hon'ble Gujarat High
Court has condoned the delay of 148 days in filing the appeal before Honble
CESTAT and thus restored the appeal to the CESTAT, Ahmedabad, which is still
pending; that Hon'ble CESTAT has not decided the appeal on merits of the case till
date; that during the pendency of the appeal, they were required to make pre-
deposit of Rs.1,86,848/- (i.e. 10% of duty demanded) as per the provisions of the
section 35E of the Central Excise Act and no recovery can be made over and above
as per Board Circular No.984/08/2014-CK dated 16-09-2014; that against this total
payment of Rs. 52,74,212/- was made during the pendency of appeal as contended
in their Appeal Memorandum; that thus, Rs.50,87,364/- is required to be refunded
to them, since the holding of the same is without authority of law; that the learned
Adjudicating Authority has denied to refund the same, and therefore they
requested in this appeal to order the same; that Hon'ble CESTAT has dismissed the
appeal on 1 September 2015 and recovery was initiated on 22" February 2016;
that they refer the Board’s Circular No.1035/23/2016-CX dated 04-07-2016; that in
the present case, the department’s demand has not been confirmed by the Hon'ble
CESTAT till the date and thus the above circular is not applicable and thus
rejecting the refund in the guise of this circular is not legal and requested to pay
the refund; that Decision/Order rejecting the refund is passed without issuing any
Show Cause Notice and without providing opportunity of being heard though
specifically requested, thus, order is passed in violation of Principal of Natural
Justice; that it is on record that Adjudicating Authority has rejected the Refund
Claim on the same date on which we have submitted reminder request; that
Refund Claim is rejected with pre-determined mind only; that amount of
Rs.52,74,212/- ’paid during the pendency of appeal comes to near about 3 times of
Service Tax demand of Rs.18,68,475/-; that due to withholding such huge amount
they were facing financial crunch and their Working Capital position became quite
vicarious; that refund be granted to them alongwith interest; that they rely on
decisions of the Hon’ble Supreme Court viz. (i) Prince Khadi Woolen Handloom
Producers Co-operative Ind. Society v/s. CCE 1996 (88) E.L.T. 637 (SC) (ii) Kuil
Fireworks v/s. CCE 1997 (95) E.L.T. 3 (SC) (iii) CCE, Hyderabad V. ITC Ltd. reported
at 2005 (179) E.L.T. 15 (SC).

6. I have carefully gone through the facts of the case, impugned order,

appeal memorandum and the submissions made by the appellant.
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6.1 The limited issue to be decided in the present appeal is whether the
Lower Adjudicating Authority’s orders disallowing the refund filed by the appellant
is correct, or otherwise in the backdrop of the circumstances as the appellant have

contended that they have made excess pre-deposit made as per Section 35-F of the
Central Excise Act, 1944.

7. It is noticed that initially, the Department issued SCN No. ST/AR-
JMR/JC/331/2012 dated 20.12.2012, which was-‘adjudicated by the Department
vide OIO No. 56/ADC/2013 dated 28-06-2013 / 10-07-2013, wherein the
Department has confirmed the demand of Service Tax of Rs. 18,68,475/- alongwith
interest and also imposed penalties under Section 77 and 78 of the Finance Act,
1994. It is also noticed that against the OlIO No. 56/ADC/2013 dated 28-06-2013 /
10-07-2013, the Appellant preferred an Appeal before the Commissioner (Appeal),
Rajkot, who decided the issue vide OIA No. RJT-EXCUS-000-APP-157-14-15 dated
28-08-2014 wherein the OO No. 56/ADC/2013 dated 28-06-2013 / 10-07-2013
issued by the Additional Commissioner, Central Excise and Service Tax, Rajkot was
upheld. Against the said OIA No. RJT-EXCUS-000-APP-157-14-15 dated 28-08-2014,
the appellant filed an appeal before Hon’ble CESTAT, Ahmedabad alongwith an
application for condonation of delay of 148 days. The Hon’ble CESTAT, Ahmedabad
vide Order No. A/11240/2015 dated 24-08-2015 rejected the application for
condonation of delay and dismissed the appeal filed by the appellant. The
Appellant against the Order No. A/11240/2015 dated 24-08-2015 passed by the
Tribunal, Ahmedabad filed Tax appeal No. 311 of 2016 before the Hon’ble High
Court of Gujarat, Ahmedabad. The Hon’ble High Court of Gujarat, Ahmedabad vide
Order dated 04-08-2016 has quashed and set aside the Tribunal’s Order No.
A/11240/2015 dated 24-08-2015 and condoned the delay in filing the appeal and
appeal has been restored back to the CESTAT, Ahmedabad to decide on merits.

7.1 It is also noticed that the appellant alleged that during the period
from 2015-16 and 2016-17, an amount of Rs. 31,93,999/- vide Challan dated 27-02-
2016 and Rs. 18,93,365/- vide Challan dated 03-05;2016 were recovered by the
Department. The appellant has also produced both copies of the Challans atongwith
the memorandum of app\eal. The appellant filed refund claim on 20-03-2017 and
requested to refund their excess pre-deposit amount of Rs. 50,87,364/-
(Rs. 31,93,999/- (+) Rs. 18,93,365/-) before the lower adjudicating authority,

which has been rejected vide the impugned order.
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7.2 On going through the impugned order and refund claim filed by the
appellant, | find that the appellant filed refund claim amounting to Rs. 50,87,364/-
(Rs. 31,93,999/- (+) Rs. 18,93,365/-). However, on going through the main appeal
involve the service tax demand of Rs. 18,68,475/-, which is presently pending
before the CESTAT, Ahmedabad on account of restoration by the Hon’ble High
Court of Gujarat, Ahmedabad. Thus, it is clear that the issue presently pending
with the Hon’ble Tribunal, Ahmedabad involve the Demand of Service Tax
amounting to Rs. 18,68,475/- alongwith interest and penalties as confirmed vide
0I0 No. 56/ADC/2013 dated 28-06-2013 / 10-07-2013.

7.3 It is also noticed that as per Board Circular No. 984/08/2014-CK dated
16-09-2014, no amount is required to be paid in excess of mandatory pre-deposit -
during the pendency of appeal. It is not disputed that the amount of Rs.
50,87,364/- paid by the appellant is over and above mandatory pre-deposit, and
when the Hon’bie High Court of Gujarat, Ahmedabad has condoned the delay in
filing the appeal with the CESTAT, Ahmedabad and hence, restored back the
appeal to the CESTAT, Ahmedabad, therefore, the appeal is undoubtedly pending
with the CESTAT for decision on merit. In this circumstances, | agree with the
contention of the appellant that no amount is required to be paid over and above
mandatory pre-deposit of Rs.1,86,848/- and therefore, the amount of Rs.
50,87,364/- recovered by the department is in excess of pre-deposit deposited by
the appellant and the same is in against the instructions contained in the Board
Circular No. 984/08/2014-CK dated 16-09-2014. Further, it is evident that the
appeal is pending before the CESTAT, Ahmedabad for hearing and therefore, | hold
that appellant is eligible for refund of Rs. 50,87,364/- as claimed by them.

7.4 I find that the lower adjudicating authority has rejected the refund
claim on the basis of CBEC Circular No. 1035/23/2016-CX dated 04-07-2016.
However, on going through the said circular, it is noticed that the same is
applicable in case of confirmed demand only and in the present case in hand, the
demand is not confirmed by the Hon'ble CESTAT, Ahmedabad and thus the above
circular can not be made'applicable and as such, rejecting the refund in the guise
of the above circular is not proper and according to law. Accordingly, | hold that

appellant 'is eligible for refund of Rs. 50,87,364/- as claimed by them.

8. In view of above discussion, I set aside the impugned order passed by
the lower adjudicating authority and allow the appeal filed by the appellant with
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8.3 The appeal filed by the appellant stands disposed off in above terms.

e firar,

.

By Regd. Post AD

To

M/s. Natha Rama & Co., AGY AT AT US FHYel, .
Armabhada Road, IRETET s, PRl TRAT, YL,

Contractor Area, R - ST - 368 394

Surajkaradi, B B :

Distt. Jamnagar-361 345

Copy to: - _
1. The Chief Commissioner, GST & Central Excise, Anmedabad Zone, Ahmedabad.
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
3. The Additional Commissioner, GST & Central Excise, Rajkot Commissionerate,
Rajkot
4. fThe Deputy Commissioner, GST & Central Excise Division, Jamnagar
Guard File.
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