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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Chandrakant Valvi,
Commissioner , Central GST & Excise, Bhavnagar has been appointed as Appellate Authority
for the purpose of passing orders in respect of appeals filed under Section 35 of Central
Excise Act, 1944 and Section 85 of the Finance Act, 1994,
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

r’ . HNAFAT & fAQEY FT AT Ud 9ar /Name & Address of the Appellants & Respondent :-

M/s. Shruti Engineers P. Ltd. (now Merged with Rajoo Engineers Ltd.), Survey No. 210, Plot No.
1, Industrial Area,, Veraval (Shaper), Rajkot,
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ I})nder Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribupal (CESTAT) at,

2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruphcate in form EA-3 / a
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accom anled
against one which at least shoud be accompanied by a fee of Rs. 1,000/- R 00/-,
Rs.10,000/- where amount of duty demand/interest/penalty/refund is u to 5 Lac., 5 Lac to
50 Lac and above 50 Lac respectively in the form o crossed bank draft in favour of Asst.
Registrar of branch of any nommated pubhc sector bank of the place where the bench of an
nomlnated public sector bank of the gace where the bench of the Tribunal is situated.
Application made for grant of sta; e accompanied by a fee of Rs. 500/-.
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The appea_l under sub sectlon (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed qua ruaﬁ) licate in Form S.T.5 as prescribed under Rule 9(1 ﬁ)of the
Service Tax Rules 1994 | be accompanied by a copy of the order appealed against
(one of which shall be cert1ﬁed copy) and should be accoma]J)anle dy a ees of Rs. 1000/-
where the amount of service tax & 1nterest demanded & ty lev1e of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest man ded & penalty 1ev1ed is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of serv1ce
tax & interest demanded & penalty levied is more_than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the As31stant R istrar_of the bench of nominated Public
Sector Bank of the place where the bench of unal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs 500 -
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The appeal under sub section (2} and (2A) of the section 86 the Finance Act 1994, shall ~nﬁ i
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commlssmner
Central Excise {Appeals) (one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an ap E eal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made agphcable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

Crores,
Under Central Excise and Service Tax, “Du Demanded” shall include :
i) amount determined under Section 11
i1) amount of erroneous Cenvat Credit taken;

ii1) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the fprov131ons of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the commencement of
the Finance {No.2) Act, 28 v
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Revision application to Government of India:
i T S
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A revision applicati i’q to the Und asé 0oL T .
vision application lies to the Under Secret to the G i isi
gpphcatlon nit, Ministry of Finance,  De artmaérgf o(% Re%ena‘éemlﬁlﬁn%lgcf)rfngé%’va%evgégg
uilding, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1} of Section-35B ibid:

e A & R Jhae F AR F, TET AHE A Al @ Rl SREE ¥ 6ER IE & aewe
& aRT a1 BRI 3 FREe a1 i R s $ER 9 @ g SiSR 98 IR & aRie, ar fer
ggﬂqgglfrm#ma;ww#m,%ﬁrmﬁmﬁ?&rﬁm@ﬁm%w
In case of any loss of %oods, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or inga warehouse P &
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In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacl:)ture of theygoods I\;Vyhich are g{’ported to any
country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under such order is }?assed by the
1

go%nrlngigsgoner {Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, )
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (A%peals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by twg copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR- Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount
involved in Rupees One Lac or less and Rs. 1000/~ where the amount involved is more than
Rupees One Lac.
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covers various numbers of order- in Original, fee for each O.1.O. should be pral_d in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant ribunal or
the one application to the Central Govt. As the case may be, 1s filled to avoid scriptoria work if
excising I?s. 1 lakh fee of Rs. 100/- for each.
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O 0 f application or O.L.O. a8 the case may be, and the order of the adjudicatin
a&fhgﬁ%’ s(})lall Iz:ar a court fee stamp of Rs. 6.50 ag prescribed under Schedule-I in terms o%
the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the

Customs, Excise and Service Appellate Tribunal {Procedure) Rules, 1982
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et sl d9ETST www.cbec.gov.in Y && WA § | /

For the elaborate, detailed and latest provisions relating to filing of appeal tc the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in
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:: ORDER IN APPEAL ::

M/s. Shruti Engineering Private Limited, now merged with M/s. Rajoo

_Engineers Limited, Survey No. 210, Plot No. 1, Industrial Area, Veraval (Shapar),

Dist. Rajkot 360 024 (hereinafter referred to as “the appellant”) has filed the
present appeal against Order in Original No. 123/ADC/PV/2016-17 dated 07/08-02-
2017 (hereinafter referred to as “the impugned order”) passed by the Additional

Commissioner, Central Excise & Service Tax, Rajkot (hereinafter referred to as
“the lower adjudicating authority”).

2. Briefly stated the facts of the case are that the appellant engaged in
manufacturing of all structure / part of plastic machine falling under the Chapter
Heading 761009010 & 84779000 of the Central Excise Tariff Act, 1985. The
appellant carried out job work as required by M/s. Rajoo Engineers Pvt. Ltd.,
Shapar (Veraval). During the course of audit, it is observed that the appellant had
raised invoices to M/s. Rajoo Engineers Pvt. Ltd., Shapar (Veraval) towards
convefsion charges for the period 2010-11 to 2012-13, as per Rule 10A of the
Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000
instead of Rule 8 of the Central Excise Valuation (Determination of Price of
Excisable Goods) Rules, 2000, by taking 110% of Cost of Production. The said
observation culminated into issuance of Show Cause Notice No. V.Ex/15-32/Audit-
I/ Commissioner-7/2015-16 dated 03-03-2016, which was adjudicated by the lower
adjudicating authority vide this impugned order.

3. Being aggrieved, appellant has preferred the present appeal and
contended that the lower adjudicating authority has not conSidered the fact that
the scheme of amalgamation was effective from the date on which the certified
copies of the order of the High Court under Sec. 391.and 394 of the Companies Act,
1956; that the relevant text of clause 1.4 of the High Court order is reproduced

under :-

Effective  date’ or ‘coming into effect of this scheme' means the
date on which the certified copies of the Orders of the High Court
of Judicature at Gujarat or any ot her appropriate authority under Section 391 and
394 of the Act sanctioning the Scheme are filed with the Registrar of Companies,
Gujarat. :
3.1 That the lower adjudicating authority has not gone through the above
clause regarding effective date and concluded that they were deemed to be
merged with Ms/ Rajoo Engineers Limited w.e.f. 1.4.2010; that the lower

adjudicating authority has also placed reliance on the judgment in the case of M/s
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Marshall Sons & Co. (India) Ltd. v/s ITO reported at ,[1 996] 223 ITR 809 (SC); that if

the court so specifies a date, there is little doubt that such date would be the
date of amalgamation/date of transfer; that where the court does not prescribe
any specific date but merely sanctions the scheme presented to it, as has happened
in the case relied upon by the Department, it should follow that the date of
amalgamation/date of transfer is the date specified in the scheme as "the transfer
date"; that the adjudicating authority has not considered the vital observation of
the Apex Court that if the court specifies a date, such date would be the date of
'amalgamation/ date of transfer; that only a date had not been specified by the
Court, the date of transfer is the date specified in the scheme as 'the transfer
date’; that in the instant case, the High Court of Gujarat has specified the effective
date, thus, the effective date would be the date as specified by the Court and not
1.4.2010 as held by the adjudicating authority; that the certified copy of the order O
of the High Court of Gujarat has been filed with the Registrar of Companies,
Gujarat on 13.4.2013 and as such the effective date for merger would be 13.4.2013
and not 1.4.2010 as held by the adjudicating authority; that the adjudicating
authority has erred in holding that they and M/s Rajoo Engineers Limited are inter-
connected units in terms of Section 4(3)(b)(i) of thé Central Excise Act, 1944
merely by considering the date of merger as effective on 1.4.2010; that their
circumstances amply demonstrates that till 12.4.2013, they and M/s Rajoo
Engineers Limited were separate legal entities registered with the Registrar of
Companies; that both the companies were distinct entities and both the firms were
having distinct PAN; that PAN of the appellant is AAHCS1602A and the PAN of M/s
Rajoo Engineers Limited is AABCR3204M; that Department has also issued two
separate central excise registrations to both the firms; that they were granted o
Central Excise Registration bearing No. AAHCS1602AXM002, while M/s Rajoo
Engineers Limited were granted Central Excise Registration bearing No.
AABCR3204MXM001; that the registration of the appellant was surrendered on
2.5.2013 after the amalgamation scheme became operative; that the adjudicating
authority has brushed aside théir contentions on the sole ground that the deemed
merger was effective from 1.4.2010 and as such concluded that the companies
were interconnected; that the statement showing the share-holding pattern as per
the clause 35Q of the Income Tax Act, which is incorporated in the audited report
for the year 2010-11 clearly shows that the shares of our above said firm were held
by the 6 individuals; that the share holding pattern clearly indicate that other than
the above 6 individuals there were no share holders of their company; that not a
single share of their was held by M/s Rajoo Engineers Limited; that for a body

corporate to be called a holding company, at least 51% of the shares of the
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subsidiary should be held by the holding company viz. M/s Rajoo Engineers Limited

in the instant case; that the statutory audit report clearly indicates that M/s Rajoo
Engineers Limited, is holding none of the shares of the above said company and as
such the theory of holding company; that the term ‘subsidiary company’ has been
defined under Sec. 2(87) of the Companies Act, 2013 as under:

“(87) "subsidiary company” or "subsidiary”, in relation to any other
company (that is to say the holding company), means a company in
which the holding company- controls the composition of the Board
of Directors; or exercises or controls more than one-half of the
total share capital either at its own or together with one or more

of its subsidiary companies:”

3.2 That M/s Rajoo Engineers Limited neither controls the composition of
Board of Directors of our above company nor does control more than one-half of
the total share capital; that their company could not be termed as a subsidiary
company of M/s Rajoo Engineers Limited, in terms of the above definition; that
even otherwise, the provisions of Rule 8 of the valuation rules is not applicable to
them as their company was a separate legal entity and have supplied the goods
under consideration to M/s Rajoo Engineers Limited, which was a separate legal
entity; that Rule 8 of the valuation rules would be applicable in cases where the
excisable goods are used for consumption by assessee (manufacturer of the said
goods) or on his behalf (manufacturer of the said goods); that the excisable goods
under consideration have neither been consumed for manufacture of other articles
by them nor have they been used for manufacture of other articles; that the goods
under consideration have been handed over by them to another legal entity viz.
M/s Rajoo Engineers Limited, thus, the provisions of Rule 8 of the valuation rules
are nof applicable to their case; that they rely on the citation passed by the
Tribunal in the case of M/_s’Tara Industries Ltd. reported at 2003 (161) ELT 758 (T)
and case of M/s Rolastar P Ltd. reported at 2012 (276) ELT 87 (T); that in their
case, the goods have been sold to another legal entity viz. M/s Rajoo Engineérs
Ltd., and accordingly, there is no sale to related person in the instant case; that
whatever central excise duty paid by them would be eligible as cenvat credit to
M/s Rajoo Engineers Limited, who are also a registered manufacturer with central
excise department; that such Cenvat credit would be taken by M/s Rajoo Engineers

Limited, which would be utilized towards payment of their duty liability; that thus,

" the entire exercise of recovering central excise duty from them would be revenue

neutral since the same would be eligible as cenvat credit to M/s Rajoo Engineers

¢
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Limited; that thus, the entire case is revenue neutral; that it is a well settled law

that demand is not sustainable in the event that the situation comes to revenue
neutrality; that they rely on the case laws viz. (1) M/s Special Steel Ltd. reported
at 2015 (329) ELT 449 (T) (2) M/s Hindustan Zinc Ltd. reported at 2008 (232) ELT
687 (T) (3) Commissioner v. Coca-Cola India Pvt. Ltd. as reported at 2007 (213)
E.L.T. 490 (S.C.) (4) Commissioner v. Patel Alloy Steel P. Ltd. reported at 2014
(305) ELT 476 (Guj) (5) India Pistons Ltd. v. Commissioner as reported at 2008 (221)
E.L.T. (6) Commissioner v. Crystal Quinone Pvt. Ltd. as reported at 2009 (233)
E.L.T. 499 (Tribunal) (7) Commissioner v. Indeos ABS Ltd. as reported at 2010 (254)
E.L.T. 628 (Guj.) (8) Daman Ganga Board Mills Pvt. Ltd. v. Commissioner as
reported at 2012 (276) E.L.T. 532 (Tn’bunal) (9) Mafatlal Industries Ltd. v.
Commissioner as reported at 2009 (241) E.L.T. 153 (Tribunal) (10) P.T.C. Industries
Ltd. v. Commissioner as reported at 2003 (159) E.L.T. 1046 (Tribunal); that audit
objection raised as Revenue Para 1 under Final Audit Report No. Audit-
I/RJT/I/E/462/2014-15 dated 24.4.2015 by the Department; that all the facts
were clearly known to the department at the time of audit of the appellant,
wherein objection was raised under the head of 'Other Revenue Para’ under FAR
No. D-378/2012-13 dated 9.11.2012, wherein it has been explicitly mentioned that
the alleged three subsidiary units (of which one was M/s Shruti Engineering Pvt.
Ltd.) were not including the cost of conversion charges'in the assessable value and
the assessable value was required to be calculated in terms of Rule 8 of the
valuation rules; that the said FAR also contains the remarks in relation to the said
revenue para to the effect that The jurisdiction AC/DC are requested to take
necessary action for safeguard of revenue’; that the— harration under the head
‘Other revenue para’ clearly indicates that the department was in the knowledge
about the entire facts and nothing stood without the knowledge of the department;
that the said FAR No. D378/2012-13 has been issued on 9.11.2012 and the audit had
commenced on 1.4.2011 as apparent from the FAR; that everything was in the
knowledge of the department as on 1.4.2011 and yet the show cause notice has
been issued on 03.03.2016 by invoking the extended period of limitation; that the
reasons for invoking the extended period of limitation has been spelt out at para 6
in the notice that ‘the assessee had not disclosed to the department that they were
not paying duty on the conversion charges; that they have deliberately suppressed
the material facts from the department with an intention to evade payment of
- central excise duty' etc.; that it is now well settled law that whatever was not
statutorily required to be declared and if not declared does not tantamount to
suppression of facts; that in case of revenue neutrality, the extended period of

limitation is not applicable; that they rely on various citations viz. (a) M/s

L
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Reclamation Welding Ltd. reported at 2014 (308) ELT 542 (T) (b) M/s Premier

Instruments & Controls Ltd. reported at 2005 (183) ELT 65 (T} (c) M/s Indian Oil
Corporation reported at 2010 (262) ELT 751 (T) (d) M/s Lanco Industries Ltd.
reported at 2010 (255) ELT 275 (T) (e) M/s Nabros Pharma P Ltd. reported at 2009
(247) ELT 439 (T) (f) M/s P R Rolling Mills P Ltd. reported at 2010 (249) ELT 232

(T); that thus, the show cause notice issued by the Department itself, is hit by bar
of limitation.

3.3 The appellant further contended that the lower adjudicating authority
has erred in imposing penalty under Section 11AC of the Central Excise Act, 1944,
that the fact that the duty amounting to Rs. 81,63,545/- and interest amounting to
Rs. 15,00,000/-, though not payable as discussed above, was paid well before the
issuance of show cause notice has not been considered by them; that the payment
of the interest of Rs. 10,26,208/- under Challan No. 000148 dated 12.3.2016 also
made by them after issuance of show cause notice dated 3.3.2016, which has also
not been considered by the adjudicating authority; that the provisions of Section
11AC of the Central Excise Act, 1944 can be invoked only if there is an element of
intention to evade payment of dufy; that they had nothing to gain since the duty
paid by them was eligible és cenvat credit to M/s Rajoo Engineers Limited, and as
such the exercise is revenue neutral; that in case of revenue neutrality, there is no
intention to evade payment of duty and as such penalty is not imposable upon
them; that they rely on case laws vii. (@) M/s Patel Alloy Steel P Ltd. reported at
2014 (305) ELT 476 (Guj) (b) M/s. Lanco Industries Ltd. reported at 2010 (255) ELT
275 (T) (c) M/s Premier Instruments & Controls Ltd. reported at 2005 (183) ELT 65
(T) (d) M/s BPL Sanyo Utilities & Appliances reported at 2002 (149) ELT 1416 (T).

4. Personal hearing in the matter was held on 06-03-2018, which was
attended to by Shri Archit Kotwal, Consultant wherein he reiterated their
submission mentioned in the Ground of Appeals. He further requested to allow
their appeal on the ground mentioned in the Appeal Memorandum and further

stated that he would submit further written submission within 15 days.

5. The appellant vide letter dated 28-03-2018, received on 03-04-2018,
submitted written submission, wherein he, further continued to contend that it is
incorrect that they were a subsidiary company of M/s Rajoo Engineers Ltd.; that
they were holding PAN No. AAHCS1602A, Central Excise Registration No.
AAHCS1602AXM002  and ’ Registrar of Companies Number CIN - u
272090.12002PTC040949 whereas, M/s. Rajoo Engineers Ltd. is holding PAN No.
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AABCR3204M, Central Excise Registration No. AABCR3204MXM001 and Registrar of

Companies Number CIN —L27100GJ1986PLC009212; that both the companies were
having different and separate identity; that there was nothing in the show cause
notice alleged that both the entities were related in the manner as specified under
Section 4(3)(b) of the Central Excise Act, 1944; that the resolution of merger was
passed by M/s Rajoo Engineers Ltd. on 15.4.2010, which has been reproduced at
Page 18, para 19.7 of the impugned Order; that as per the resolution, the merger
was approved subject to the approval of the Gujarat High Court which was
accorded on 4.4.2013; that the effective date for merger would be 13.04.2013 in
terms of para 1.3 of the High Court Order dated 4.4.2013; that the certified copy
of the order of the High Court of Gujarat had been filed with the Registrar of
Companies on 13.4.2013; that in terms of the approval of merger, the central
excise registration and service tax registrations of M/s Shruti Engineering Pvt Ltd.
were surrendered vide their application dated 11.7.2013; that the assets and
liabilities of M/s Shruti Engineering P Ltd. was transferred to the books of accounts
of M/s Rajoo Engineers Ltd. only after effective date for merger i.e. 13.04.2013;
that Chartered Accountant’s certificate to substantiate the same has been
submitted; that on such transfer of the assets and liabilities, their company viz.
M/s Shruti Engineering Pvt. Ltd. stood dissolved in terms of para 15 of the High
Court’s order dated 4.4.2013; that the scheme of merger involved 3 companies viz.
M/s Hitesh Engineers Pvt. Ltd, M/s Vishvakarma Fabricators Pvt. Ltd. and Shruti
Engineering Pvt. Ltd with Rajoo Engineers Ltd; that no similar action has been
initiated against the remaining two entities viz. M/s Hitesh Engineers Pvt. Ltd and
M/s Vishvakarma Fabricators Pvt. Ltd.; that the action initiated against them were
with a prejudiced mind-set of the department; that they rely on the case of M/s
Seth Brothers (Perfumers) P Ltd. reported at 2016 (344) ELT 647; that there was
evidence of flow back or extra commercial consideration in the transaction
between both the companies; that due to on-going process of amalgamation, they
did not desire any hindrance to the scheme by way of liabilities arising out of the
present issue and with an intent to avoid such disputes; they had paid up the duty
during the course of investigation itself; that they had paid duty and interest more
than the actual amount demanded in the show cause notice; that the Order-in-
Original may be set aside and the amount of duty and interest are required to be

refunded to them;

6. | have carefully gone through the facts of the case, impugned order,

appeal memorandum and the submissions made by the appellant.
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6.1 The limited issue to be decided in the present appeal is whether the

Lower Adjudicating Authority’s orders confirming the demand of Central Excise
duty amounting to Rs. 65,11,253/- alongwith interest and penalties imposed under

Section 11AC(i)(a) is correct, or otherwise.

7.1 | find that d{.lring the course of audit, it was observed that the
appellant had raised invoices to M/s. Rajoo Engineers Pvt. Ltd., Shapar (Veraval)
towards conversion. charges as per Rule 10A of the Central Excise Valuation
(Determination of Price of. Excisable Goods) Rules, 2000 instead of Rule 8 of the
Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000 by
taking 110% of Cost of Production, which has led into issuance of Show Cause
Notice No. V.Ex/15-32/Audit-1ll/Commissioner-7/2015-16 dated 03-03-2016, which

was adjudicated by the lower adjudicating authority vide the impugned order.

7.2 Thus, to examine as to whether the appellant is inter-connected with
M/s. Rajoo Engineers Ltd., | have gone through the various documents provided by
the appellant and it is noticed that the appellant was holding PAN No.
AAHCS1602A, Central Excise Registration No. AAHCS1602AXM002 and Registrar of
Companies Number CIN — U 272090.12002PTC040949 whereas, M/s. Rajoo
Engineers Ltd. was holding- PAN No. AABCR3204M, Central Excise Registration No.
AABCR3204MXMO001 and Registrar of Companies Number CIN -
L27100GJ1986PLC009212. Thus, both the companies were possessing different PAN
Cards, Central Excise Registrations and Different Company Registration Numbers
and therefore, it is evident that the Appellant as well as M/s. Rajoo Engineers,

both were possessing separate identity.

7.3 Now, to ascertain as to whether the appellant is subsidiary unit of
M/s. Rajoo Engineers Ltd., | have gone through the resolution dated 15 April 2010
passed by the Managing Director of M/s. Rajoo Engineers Limited, wherein it was
resolved for merger of the appellant viz. M/s. Shruti Engineering Pvt. Ltd. and
other two firms with M/s. Rajoo Engineers Limited. The relevant portion of the

resolution is reproduced below :-

“Resolved that subject to provisions of the Companies Act,
1956 and subject to provisions as contained in the
Memorandum and Articles of Association of the company
and subject to approval and sanctions to be obtained from
the Stock Exchange, and the Hon’ble High Court of Gujarat
and other authorities, the approval of the Board be and is
hereby given for Merger of three private limited
companies, Hitesh Engineers  Pvt. Ltd., Vishwakarma
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Fabricators Pvt. Ltd. and Shruti Engineering Pvt. Ltd. with
M/s. Rajoo Engineers Ltd.”

7.4 Thus, it is noticed that subject to approval of Companies Act, 1956,
Memorandum and Articles of Association of the company, Stock Exchange, Hon’ble
High Court of Gujarat, it was resolved to merge M/s. Shruti Engineering Pvt. Ltd.
and other two firms with M/s. Rajoo Engineers Limited on 15-04-2010. Further, it
is noticed that the Hon’ble High Court of Guajrat had sanctioned the scheme of
amalgamation on 30-11-2012.  Further, it is also noticed that the appellant had
filed certified copies of the order of the Hon’ble High Court of Guajrat before the
Registrar of Companies on 13-04-2013. Further, on going through the surrender
application of Central Excise Registratioh, it is noticed that the appellant had
surrendered their application after the issue of order of Hon’ble High Court of
Gujarat and completion of all other formalities. Further, it is also noticed that M/s.
M. N. Manvar & Co., Chartered Accountant has also certified that total assets and
total liabilities of the appellant were transferred on 30-04-2013. Thus, it is evident
that till 30-11-2012 i.e. the date of amalgamation sanctioned by the Hon’ble High
Court of Gujarat, the Appellant as well as M/s. Rajoo Engineers Ltd., both were
possessing separate identity and thus, it is evident that neither the appellant was a
subsidiary company of M/s. Rajoo Engineers Ltd. nor the appellant and M/s. Rajoo
Engineers Ltd. were inter-connected units as defined under Section 4(3)(b)(i) of the
Central Excise Act, 1944.

7.5 On the factual matrix of the case i.e. valuation procedure adopted by
the appellant, | need to appreciate the provisions under Rule 10A of the Central
Excise Valuation (Determina'tion of Price of Excisable Goods) Rules, 2000, which is

reproduced herein under :-

“RULE 10A. Where the excisable goods are produced or
manufactured by a job-worker, on behalf of a person (hereinafter
referred to as principal manufacturer), then, - '
(i) in a case where the goods are sold by the principal
manufacturer for delivery at the time of removal of goods from
the factory of job-worker, where the principal manufacturer and
the buyer of the goods are not related and the price is the sole
consideration for the sale, the value of the excisable goods shall be
the transaction value of the said goods sold by the principal
manufacturer; _

(ii) in a case where the goods are not sold by the principal
manufacturer at the time of removal of goods from the factory of
the job-worker, but are transferred to some other place from
where the said goods are to be sold after their clearance from the
factory of job-worker and where the principal manufacturer and
buyer of the goods are not related and the price is the sole
consideration for the sale, the value of the excisable goods shall be
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the normal transaction value of such goods sold from such other
place at or about the same time and, where such goods are not
sold at or about the same time, at the time nearest to the time of
removal of said goods from the factory of job-worker;

(iii) in a case not covered under clause (i) or (ii), the provisions
of foregoing rules, wherever applicable, shall mutatis mutandis
apply for determination of the value of the excisable goods :
Provided that the cost of transportation, if any, from the premises
wherefrom the goods are sold, to the place of delivery shall not be
included in the value of excisable goods.

Explanation. - For the purposes of this rule, job-worker means a
person engaged in the manufacture or production of goods on
behalf of a principal manufacturer, from any inputs or goods

supplied by the said principal manufacturer or by any other person
authorised by him.”

7.6 It can be seen from the above reproduced provisions that provisions of
Rule 10A of the Central Excise Valuation (Determination of Price of Excisable
Goods) Rules, 2000 can be brought into play when there is a situation where
excisable goods are produ'ced or manufactured by a job worker on behalf of a
person and cleared to the buyer of the principal and/or cleared to a depot or a
consignment agent. The intention of the Legislature was to capture the tax on the
goods, on the value of the said goods when cleared to the ultimate consumers. In
the case in hand, | find that provisions of Rule 10A(i) and (ii) does not arise.
Provisions of Rule 10A(iii) gets attracted, which talks about a situation where 10A(i)
or (ii) does not apply. The said proVision (iii) very clearly mandate that in a case
not covered under clause (i) or (ii), the provisions of foregoing rules, wherever

shall apply mutatis and mutandis for determination of value of the excisable goods.

7.7 ' It is noticed that the lower adjudicating authority is of the view that
provisions of Rule 8 of the Central Excise Valuation (Determination of Price of
Excisable Goods) Rules, 2000 will apply in the present case. In order to examine
the provision of Rule 8 of the Central Excise Valuation (Determination of Price of

Excisable Goods) Rules, 2000, | reproduce the provisions of Rule 8 :-

“RULE 8. Where the whole or part of the excisable goods are not
sold by the assessee but are used for consumption by him or on his
behalf in the production or manufacture of other articles, the
value shall be [one hundred and ten per cent] of the cost of
production or manufacture of such goods.”

7.8 It can be seen from the above reproduced Rule that this will come
into play only when the goods are used for consumption by the assessee or on his
behalf, in the production or manufacture of other articles, in such a case the value
shall be 110% of the cost of production or manufacture of such goods. If this rule
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needs to be applied in the case, then it is to be on record that all plastic machine

structure is a product of the appellant herein and is consumed by them on
appellant’s behalf, in his factory for further manufacturing of goods. In the
absence of any such situation, | am of the view that provisions of Rule 8 will not
come into play and thus, the Rule 8 will not get attracted in this case and
accordingly, | hold that valuation adopted by the appellant as per Rule 10A of the
Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000 is
proper. Further, it is also noticed that the Department or lower adjudicating
authority could not fetch any documentary evidences-of any excess cash neither
received by the appellant nor paid by M/s. Rajoo Engineers Ltd. Further, it is also
not available on record that the appellant, had provided the similar items, on
higher charges, to any other customer other than the Appellant. Thus, in absence

of iota of evidence for receipt of excess cash by the appellant from M/s. Rajoo

Engineers Ltd., therefore on this count also, | hold that the valuation adopted by C”

the appellant as per Rule 10A of the Central Excise Valuation (Determination of
Price of Excisable Goods) Rules, 2000 is proper. Accordingly, | hold that confirmation
of demand is not sustainable and therefore, | set aside the demand of Central Excise
duty confirmed under Section 11A(4) readwith Section 11A(5) of the Central Excise
Act, 1944 vide the impugned order.

7.9 Once, demand of Central Excise is not tenable as held above, the
question of recovery of interest under Section 11AA of the Act and penalty imposed

under Section 11AC(1)(a) of the Act does not survive.

8.1 In view of above discussion, | set aside the impugned order passed by
the lower adjudicating authority and allow the appeal filed by the appellant with

consequential relief.

¢ iRl EaRT gof A 715 T & AIeRT sRad als F fwar
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8.2 The appeal filed by the appellant stands disposed off in above terms.

(/V\ \&
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By Regd. Post AD
To

M/s. Shruti Engineering Pvt. Ltd.,

(now merged with M/s. Rajoo Engineers
Limited), Survey No. 210, Plot No. 1,
Industrial Area, Veraval (Shapar),

Dist. Rajkot 360 024.

(3 A, 5L Fohfew s A o)
ad FFsT 201, vdic #a% 1, gsfegaa oin,
Fad (AW), BTegFe-TsIFIc 360 024.

Copy to:-

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
The Additional Commissioner, GST & Central Excise, Rajkot Commissionerate,

Rajkot

1.
2.
3.
The Deputy Commissioner, GST & Central Excise Division-ll, Rajkot.
. Guard File.
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