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3TITTff ,4j (t9) 1~1lc1, th.?°.°t3 ITT   31T1r 311kr r. 

ot/o9-1[ R,allc4, .?L°?b 310-I*I&UI *, ?t Ia-ccIo-d kK, 31Ncl-d, a-c1l c14.-d t! cfl T 

3c'4I 1e-cl,  ,1Ic11dI'( t Scc-t 31ffrT SS 3ç9Jc 1c4' 3TfI11PT ?SW * 

1flT 3fl d  3Tt11fr 31TT tñ 3 f 

[ c -çj fi TiT . 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Chandrakant Valvi, 
Commissioner, Central GST & Excise, Bhavnagar has been appointed as Appellate Authority 
for the purpose of passing orders in respect of appeals filed under Section 35 of Central 
Excise Act, 1944 arid Section 85 of the Finance Act, 1994. 

T 3PR 31N'*d/ 14cfd 31N1c4-c-I/ i'-IIQlctdI -IIIc4, 3-INcl-c-1, o-çl 5c'IIC ic4'I , IcIi(, &is,1ctk. I 'JiJ ,Ho1dI' 
I Trl cc1I ' 1flki iiYTr 311T *11d: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar I Gandhidham 

tJ e1c*,c1 & &Ic ailJ-1 t1 ff /Name & Address of the Appellants & Respondent 

MIS. Rajendra Industries, Plot No. 2636, Kranti Gate, Lodhika GIDC,, Metoda ,Kalavad Road, 
Dist: Rajkot 

 31T(3T q  cç -"11ci * ic*-ci rifrt I rr1Irur 
3Ttf (:kR '1'dI II 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

*1lii 1c cb 3c-4I 1c4' tF ctJct( 3I1)cl c4,(uI Slft 314t[, açI .ic'-IIC 1cb 

31fiT ,1944 1TU 35B i 3ii9T fci 3Tf1W, 1994 ITU 86 3Tth 
1T -$4,c11 I! 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) dcIUI d-lc"4I4,a1 ?IJ1I 'o-cii 3ct1lC1 1e-cl, t c1Irj,& 3l'-Ilc4 
 t t*I 4t,   1c' t 2, 3TR . '-WI, aI 1~, t t-ilI  ElT1V li 

The special bench of Customs, Excise & Service ''ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Dethi in all matters relating to classification and valuation. 

(ii) ,j'.1ctd '-1It-ic 1(a) icIIV W 3T4tfr 3TEEff W 3TEM +1dI  Zr 3c'-lIC 1e-cb 1 

cct( 3I4lQ   (R-è.) , c,Ic iW, IIeI' T 3t'HT* 

3d-lIlC,- ooF flr 1ia E1TfV Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 



(ii) 3Ik o- IiIl1ic41 tT 3Tt l'-cc1 c %i 3c'-l1c 1cc  (3T1) lc1eI, 2001, 

fi 6 3tdr 1ftr f'   EA-3 r C  f1I IIoll lTtV_I 
c4 4'1 V I1T, li 3c-'-ll 1ci *1' 4-lldl *t -i'I'aI 3 idtIl d41 5 
cIl zrr ii ci, 5 ci   ir 50 e1Isi t-i dct 3T-T1 50 e1U IJ 3Tthi ' fr -tT: 

1,000/- i,_5,000/- ki'1 3TTT 10,000/- 'l 1itfi?i "la-fl 1Q4' ,1e1daI i fc.*1r 
1e4 T dIc1Io1, '1Id 3l4)c 4I ]in i *151 aflJj ' 

1I1l1ct ccii'i ,jii ct iti eIl s1Io1I E1TfV I 161Ic1 1tR T dIcifrt, 

ci ir r iisii 'ii nfv ii *IGi1!C-I 3i1i  *r iusii Rr iir jrr 
(t 3) j fi  3T1rxr9 Tf 500/- kd.lQ r iir1r  i -u ci'o11 5'd1I li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac. 5 Lac to 
50 ac arid above 50 Lac respectively in the form of crossed bank draft m favour of Asst. 
Registrar of branch of any nominated pubhc sector bank of the place where the bncb of any 
nomnatd pubhc sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500 / -. 
34L1 1T1TtXOi 3T11, 1c-d 3T)1JT, 1994 I RF 86(1) 3Jf ,cfl4,* 

l-iJ-1c1lc4', 1994, i 1l1d1 9(1) cl5cl f*1T I'I4 S.T.-5 41I 311 1d11 t! 3*1i 

a4 ElTf1T) 3fIT cfdl t! 'ift 15i *'lcllch& 4 J-IIdI ,ik'i 1T d-lldi 3fr( çdfl 

d!II 1J-to1I, '&"-IV 5 e1I'1s ZIT 5*11 did-I, 5 '1Is '11 TF 50 c'Isl 3T.111 50 e1Il  
3TXili tI ,d1T: 1,000/- 't',_5,000/- .'L4 3TTT 10,000/- 'b'-1 r fiIftT 1J1I 1c#i 
*1e4di I 1ftT kli f 1dIdIo1, r1r rifoi ir iusn 

i flofdb ff II'd c* Tq?J cc1I'l fii *'llolf ElTfT,T 
f dI1Ic1, c4i I 31- 1I*1l 5'aI EJff1T s]I5 *161Id i4) 1 Tf4 1JT r 1iLslI fTT 

TTF 311f ( 31th fv 3ftfl ITT 500/- IiJ 1 tI1r 11' lJ1I 'l"iMI eu I! 

The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescnbe under Rule 9(11 of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha1l be certified copy) and should be accompanied by a fees of Rs. 1000/ - 
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceedmg Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft m favour of the Assistant Registrar, of the bench of nommated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

facci 3ir, 1994 t 1Hr 86 4r 3-m3 (2) (2A) i 3TTT co 31[, d1Idlij 

ld1dil, 1994, i IH 9(2) 1TEt 9(2A) cl5cf IfIftT S.T.-7 311 *1nd1 V 3Ti WT 
31I..lcfd, ia-cIl ic'-IJC 1ecb 3TTI1 3iVlctcl (314I), io-ck 3ç-'lIC, lc'cli C,cli'U tT1ftT 3TIT *I w1- 

(iiJl ti ¶,ld1I1i]d 51o4'I lTtV) 3 3lJF*1 cII *15JId4,  31N4c1 31TT 3'.lkk;I-d, 
?orç 3cqlc, 1c.-dn/ d1Jcb(, 3i4k uuthoi 3T cii'ol 4T 1't ào c1Ic 31T 

WT *1eldcl fr 1t I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 12) & 9(2A) of the Service Tax Rules, 1994 an 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

*Iij ii, ,ock 3c'-lI e4 tF 1cb( 31LfleI 1,l1fcb'UI (Z) Ai  314tfr -iwi 

.jr4IC, Th  3i1l?1T 1944 r m 35tr 3tdr, 5fr r ccI1 31fi1T, 1994 4t TT 83 

3Tl1 d1Icb( e3Idj 4r dI , 'H 3TIkr Efl 31'-flc'ii TF1TUT • 
3Jt *1l 

t d-IidI 10 iTT (10%), 31 d-1l1 aId-1o1I facillac-I , ff -IiI, 3T' 

faciif~ci , ihf Sldlçllol fai1I s)IW, fi i -ITU ,'id1I t ii  dk1I 31ff1r r rrfr r 

3c9I 1edi t1E1' ,c1Ict 3Jd[ 'J-IIdl W 1c4" fd-'i rif 

(i)  
(ii) 'liac. 1d1I 4t ?f1 dl  dIçjç ifr 

(iii) 'o1C. '1J-II ld-IIc  i 1Id1 6 3TT#T r I.c1-id1 

- 5*1 i facc?( 1 ( 2) 31f1 2014 i 31RT ' fb*1I 1L 
IIIIdb iT 17If 31'3f t!3 T('1Id1a 5'ld'lI/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded' shall include 
i amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i)  

(C) 1RT  41 FtYawr 3iir: 
Revision appIiation to Government of India: 

[ 3iTr r TTTUT '4i1c1,( -iIçi d-Iiie , iT jc1ic Icct 3Tf11r, 1994 4r mrr 
35EE TF dcb 31F 33 *Hc*,I, M1UF 31TF $i4 fcci ii I'1cl 

i,t iYt +i.ic iiii, 4 1'-e)-iibooi, 1ii ,ii-n tn1vi / 
A reision application lies to the Under Secretary to the Government of India, Revision 
Application unit, Mmistry of Fmance, Department of Revenue 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

J11c' o1c11lo1 i J-flJ-J ç , 'fi oiqfla1  t 1*i'  * tn 
ff f 3 cø rr f  f*fl t!i l-lIdIJ1oI T f  

rr gTm   *  f  ii rr  4g 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or Irorn one warehouse to another during the course of processing of the 
goods m a warehouse or in storage whether in a factory or in a warehouse 

(ii) TR :r ff cçj cllt,t) tT ift 
5c'lIC icl,   (fl)  fr   f;h4:n 'u'  Tf th t d4) 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or temtory outside India. 

.3c-'4I i[ dIçjIø- ¶ fii Tr ttTt[ iT iT it 'Hief ld 1rF dI I / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

(iv) jç'.fl jçj i 1dIdId i  fr '1 3I11rTr t! *  
1ITft dc1 'HIal r 3ft  .MTr ft iiiij "(3jtr) i ci'u f -i 311rznr (r 2), 
1998 1t Q1Rr 109 ii 1c 4  qi1 fv rrr ji 
Credit of any duty aiJowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

.34W1 31TT t t k14I EA-8 , 51t 3ç o1 1ct (3t) 1lc1cI 
2001, IJ{ 9 i 3t9F  , r 3TTT i iwi i 3 -iftc 9T & nfr? tifv_I 

5c9   31 1JT, 1944 *r .im 35-EE c1ci 1fta Th'# 4r 31ci.1d1l c1't '1T 
TR-6 'AI4     nfvi / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which t1e order 
sought to be appealed against is communicated and shall be accompanied by two cqpies each 
of the 010 and Order-In-Appeal. It should also be acconpanted by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE dl CEA, 1944, under 
Major Head of Account. 

(vi) 3TIt 4Thki 1ftr 1c1' 31id * iifl TfV 
*Ieda1 kci,,H T c'1I1 ') ff i'k1't' fr  200/- r 31lc1Ii fii '1IL 3fl i1? ,Heidol 

jcl,,9 i4 e1H I) j- ICt t ''4 1000 -I 1 31IdIo1 11I 511V I 
The revision application shall be accompanied by a fee of Rs. 200/.- where the amount 
involved m Rupees One Lac or less and ifs. 1000/- where the amount involved is more than 
Rupees One Lac. 

 31lr  4 r 311fr zr iir ft f-1-' Tr 3UT 1v  1 3ioiciiai, 3LIctc1 
1ii ii iI r ir i  31 r fnr t c4> to1 i f1L! 1T1 i1'l.i 

ajI(Ic4,(UI 1t TTh 31'1'IW ff *T ,H,tcfl,C i7 311T  Bi I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the facl that the one appeal to the Appellant I ribunal or 
the one apphcation to the Central ovt. As the case may be, is filled to avoid scnptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

zithMr -iNieiQ- 1c'' 3riPT, 1975, 3Io1.T-I 31T1T ir 3iTr tF TTT 31lT *r 
wfr 1r-trftr 6.50 . r iii R.1 'kit ifvi / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms ox 
the Court Fee Act,1975, as amended. 

(F) ia-çl .3c'-lIC iecb t .c1Ic1 3i4lci 1RT1TtJT (ct,I  11)_1l,Hcic., 1982 
fT d-lld-leil 11c1 cl*  ctI  1frtl 3 1Y t1TT 31Ic*4d 'IIct! / 

Attention is also invited to the rules covexing these and other related matters contained in the 
Customs, Excise and Service Appeliate Tribunal (Procedure) Rules, 1982. 

(G) r i1el 3T'1r cI1 c Jlc1 cIc4,, 1-c1c1 31 oJ 

31T4'MTZf tFTI 1'HI www.cbec.gov.in  it ?,i HctcI I / 
For the elaborate, detailed and latest provisions relating to filing pf 
appellate authority, the appellant may reler to the Departmental weosite 

(v) 

(D)  

(E)  

ol çld-1 i 

appeal to the higher 
www.cbec.gov.in  
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:: ORDER IN APPEAL::  

M/s. Rajendra Industries, Plot No. 2636, Kranti Gate, Lodhika GIDC, 

Metoda, Kalavad Road, Rajkot (hereinafter referred to as "the appellant") has 

filed the present appeal against Order-in-Original No. 72/D/2016-17 dated 28-02-

2017 / 03-03-2017 (hereinafter referred to as "the impugned order") passed by the 

Assistant Commissioner, Central Excise Division-I, Rajkot (hereinafter referred to as 

"the Lower adjudicating authority"). 

2. Briefly stated facts of the case are that the appellant holding, Central 

Excise Registration No. AAKFR466ODXMOO1, was engaged in manufacture of Box 

straps falling under Chapter Sub Heading 39211900 of the First Schedule to the 

Central Excise Tariff Act, 1985. During the course of audit, it was noticed that the 

appellant has wrongly availed the Cenvat Credit of Rs. 14,70,854/- on the duties 

paid on imported 'Fully Automatic Strapping Machine' and 'Semi-automatic 

Strapping Machine', considering them as capital goods, which were subsequently 

sold in the market, instead of using the same for manufacture of their final 

product. The said observation culminated into the Show Cause Notice No. V.39/AR-

III/RJT-DVN-II/ADC(PAV)/154/2015-16 dated 29-01-2016 to the appellant, which 

was adjudicated vide the impugned order wherein the lower adjudicating authority 

has disallowed the Cenvat Credit of Rs. 14,70,854/- and confirmed the demand and 

ordered to reverse the same under Section 11 D(2) of the Central Excise Act, 1944. 

The lower adjudicating authority has also ordered for recovery of the interest 

under the provisions of Section 11 DD of the Central Excise Act, 1944. Further, the 

lower adjudicating authority has also imposed penalty amounting to Rs. 

14,70,854/- upon the Appellant under Rule 15 of Cenvat Credit Rules, 2004 

readwith Section 11AC of the Central Excise Act, 1944. 

3. Being aggrieved by the impugned order, the appellant preferred the 

present appeal, inter-alia, on the grounds that the impugned order on the ground 

that the goods in question i.e. 'Semi-automatic Strapping Machine' imported by 

them were not input or Capital Goods as the same were not used in or in relation 

to the manufacture of excisable goods is wrong; that they have not availed and 

utilized the CVD paid on the 'Semi-automatic Strapping Machine' for payment of 

central excise duty on goods cleared by them; that they have cleared the goods as 

such from their factory and whatever CVD paid, has been mentioned in the Invoice 

for clearance of 'Semi-automatic Strapping Machine' and the same has been paid as 

Central Excise duty on clearance of the said goods; that they have not availed and 
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utilized the Cenvat credit of CVD paid on such imported goods for payment of 

Central Excise duty on excisable goods manufactured by them; that as per the 

abstract of Cenvat Credit Account showing the details of credit and debit of CVD on 

imported goods viz. 'Semi-automatic Strapping Machine'; that it is clear that they 

have not utilized Cenvat credit for payment of Central Excise duty on excisable 

goods manufactured by them; that they have only made entries in the record for 

their ease and accounting purpose; that there is no wrong availment of Cenvat 

credit of CVD paid by them and there is no question for recovery of such credit as 

wrong availment; that Corrigendum! Addendum to the Show Cause Notice can not 

be issued after submission of reply by them; that by corrigendum fact / merit of 

the case has been changed and they did not accept the same; that they relied upon 

the following case laws wherein it is held that after submission of written 

submission and after personal hearing, Corrigendum! Addendum to Show Cause 

Notice can not be issued; 

(i) CENTURY LAMINATING CO. LTD. Versus COMMISSIONER OF C. EX., 

MEERUT-II2009 reported at (236) E.L.T. 182 (Tn. - Del.) 

(ii) CHAWLA TRADING CO. Versus COMMISSIONER OF CUS. (EXPORT), 

NHAVA SHEVA reported at 2015 (330) E.L.T. 470 (Tn. - Mumbai) 

(iii) MAHINDRA 86 MAHINDRA LTD. Versus COMMISSIONER OF C. EX., 

MUMBAI-V reported at 2006 (196) E.L.T. 62 (Tn. - Mumbai) 

4. The appellant further contended that that the case law of MAHINDRA and 

MAHINDRA LTD. Versus COMMISSIONER OF C. EX., MUMBAI-V reported at 2006 (196) 

E.L.T. 62 (Tn. - Mumbai) has distinguished in the case of CCE versus Konark 

Industries; that in the said case the Hon'ble Tribunal has observed that by the way 

corrigendum to Show Cause Notice the classification of the goods was corrected 

and the same was prospective in nature; that in this present case no such change 

has been made, but the entire new facts and grounds were introduced and added 

besides the original Show Cause Notice, which is not permissible; that the 

Department has also relied upon case law of CCE Calcutta versus Praduman Steel 

Ltd., reported in 1996 (82) ELT 441 (Sc) (Exhibit-6), where the Hon'ble Supreme 

Court has held that 'mere mention of wrong provision of law when power exercised 

is available even though under a different provision, is by itself not sufficient to 

invalidate exercise of that power'; that they also agreed that typographical 

mistakes can be amended and corrigendum of SCN can be issued; that wrong 

mention of Section or Rule in the Show Cause Notice do not change the merit of 

the case; that in the present case, by the way of Corrigendum! Addendum, the 

merit of the case is changed by introducing new paragraph and by introducing new 
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Section under Central Excise Act and new set of allegations were made, even after 

submission of reply to the original Show Cause Notice and after personal hearing, 

which is not permissible in the law; that under para 6(a) of the Corrigendum! 

Addendum dated 04.01 .2017, it has been alleged that they have done only trading 

activity and collected the Central Excise duty from the buyer; that it has also been 

alleged that as per section1ID of the Central Excise Act, 1944, the Central Excise 

duty, so collected by them was required to be recovered from them; that they 

have already paid the amount of Central Excise duty so collected in invoices issued 

for clearance of the said goods and therefore the department could not recover the 

same amount again; that the department has alleged in para 6(b) of the 

Corrigendum that they in unauthorized manner, facilitated the buyer to avail the 

Cenvat Credit, which is wrong; that as the goods were cleared on payment of 

Central Excise duty and even if the buyer has taken the credit then the same is 

revenue neutral; that on the alLeged goods, duty has been paid two times; that 

once, as CVD on importation and again in the form of Central Excise duty, on 

clearance; that on the alleged goods duty would have been borne one time and 

credit has to be taken one time; that the effect of payment of duty and cenvat 

credit is being neutralized and therefore, there is no revenue loss; that they rely 

on various case laws wherein it is held that even in not manufactured goods! 

traded gods, if the same is cleared on payment of Central Excise duty, then there 

is no requirement of reversal of Cenvat Credit since payment of duty on such goods 

is as good as reversal of Cerivat Credit; that they rely upon the following case laws; 

(i) M/s Vickers Systems International Ltd Vs CCE, Pune-I 

reported in 2008-TIOL-300-CESTAT-MUM(Exhibit-7) 

(ii) M/s Bhusan Steel Ltd., versus Commissioner of Central 

Excise, reported in 2014 (299) ELT 254 (Tn. - Dl) 

(iii) Commissioner of C. Excise versus Narmada Chematur 

Pharmaceuticals Ltd., reported in 2005 (179) ELT 276 

5. That considering the above facts and circumstances, they reiterate that 

even, any Cenvat credit of CVD availed on imported goods and the same are 

cleared as such on payment of duty, it is nothing but one kind of reversal and there 

is no need to recover the said amount again; that demanding reversal of amount of 

Cenvat credit of CVD paid on imported goods viz. 'Semi-automatic Strapping 

Machine' is not legal and not correct; that the allegation made in the Show Cause 

Notice for wrong availment of Cenvat credit and the order for reversal and demand 

of Rs. 14,70,854!- during the period April ,2012 to February,2014 was required to 

be quashed and set aside; that extended period could not be invoked in this case; 

Page No. 5 of 14 



(I) 

Appeal No: V21216/RAJ/2017 

-6- 
that they have not mis-declared or suppressed any fact which was required to be 

declared before the department; that they have filed monthly return ER-i, time to 

time wherein they have already shown the amount of CVD paid on imported goods 

viz. 'Semiautomatic Strapping Machine and they have paid the same amount as 

Central Excise duty, while clearing the imported goods, as such; that they have 

been clearing the imported goods as under invoice, declaring all facts and on 

payment of Central Excise duty; that they have not suppressed any material fact 

from the department; that from these facts, the demand is also hit by limitation of 

time as per provisions contained in Section hA of the Central Excise Act, 1944; 

that invocation of extended period in the present Show-Cause Notice under Section 

hA of the Central Excise Act, 1944 is not correct and lawful; that they reply upon 

the following case laws; 

Central Warehousing Corporation versus Commissioner of 

Service Tax, Ahmedabad, reported in 2016 (41) S.T.R. 106 

(Tn. - Ahmd) 

Saurin Investment Pvt. Ltd. versus Commissioner of Service 

Tax, Ahmedabad, reported in 2009 (16)  S.T.R. 446 (Tni-Ahmd) 

Chandra Shipping 86 Trading Service versus versus CCE 

Visakhapaatnam-II, reported in 2009 (13) S.T.R. 655 (Tn,- Bang) 

Momentum Strategy Consultants P. Ltd versus Commr. Of S.T. 

Bangalore, reported in 2007 (7) S.T.R. 187 (Tn.- Bang) 

PUSHPAM PHARMACEUTICALS COMPANY Versus COLLECTOR OF 

C. EX., BOMBAY, reported in 1995 (78) ELT 401 (S.C.) 

SARABHAI M. CHEMICALS Versus COMMISSIONER OF CENTRAL 

EXCISE, VADODARA, reported in 2005 (179) ELT 3 (S.C.) 

COMMISSIONER OF CENTRAL EXCISE, MUMBAI Versus C.M.S. 

COMPUTERS P. LTD, reported in 2005 (182) ELT 20 (S.C.) 

6. The appellant further contended that the imposition of penalty under rule 

15 of the Cenvat Credit Rules, 2004 read with Section ii AC of the Central Excise 

Act, 1944 in the present Show Cause Notice was baseless and not lawful under the 

provisions of the Central Excise Act, 1944 and the Cen"T,at Credit Rules, 2004; that 

the penalty under Rule 15 ibid was attractable where the assessee has availed and 

utilized the Cenvat Credit by breaching of any Rules made under the Cenvat Credit 

Rutes,2004 or under the provisions of the Central Excise Act,1944; that it is 

established that they have not availed any credit by breaching any provisions made 

under the Cenvat Credit Rules, 2004 and/or the Central Excise Act, 1944 hence 

they were not liable for any penalty under Rule 15 of the Cenvat Credit Rules,2004; 
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that even there is no scope of penalty under Section 11 D of the Central Excise Act, 

1944; that imposition of penalty under Rule 15 ibid in the present case is required 

to be quashed and set aside; that they rely upon the case law of M/s. Indian Oil 

Corporation Ltd Vs Commissioner Of Central Excise and Service Tax, Vadodara-I 

reported in 2014-TIOL-1066-CESTAT-AHM; that there was no violation of any 

provisions of the Cenvat Credit Rules, 2004 and therefore, the demand of interest 

on such credit is not sustainable and required to be dropped; that the amount of 

Cenvat Credit which is required to be paid/ reversed has been already paid as 

Central Excise duty while clearing the goods as such; that the department can not 

made two allegations at a time, order for reversal of Cenvat amount of Rs. 

14,70,854/- and also demand of Rs. 14,70,854/- under Section lID (2) is not 

proper; that they have acted as a pure trader, they imported the goods, paid the 

CVD portion on their clearance and while clearing the same into DTA, they just 

passed on the CVD portion to their customers; that there is no revenue loss in this 

case and therefore the order is required to be set aside. 

7. Personal hearing in the matter was held on 06-03-2018, which was 

attended to by Shri Moiz M. Dhankot, Chartered Accountant of the appellant and 

reiterated their written submission and further submitted written submission 

wherein he contended that they are engaged in the manufacture of 'Box Straps 

falling under Chapter 39 of First Schedule to the CentraL Excise Tariff Act.1985; 

that they have imported 'Fully Automatic Strapping Machines' and 'Semi automatic 

Strapping Machine', which were necessarily to be supplied along with the 'Box Strap' 

for the purpose of packing; that they have cleared the goods as such from their 

factory and whatever CVD paid has been mentioned in the Invoice for clearance of 

'Semi-automatic Strapping Machine' and the same has been paid as Central Excise 

duty on clearance of the said goods; that. 010 has been passed for recovery of 

wrongly availed and utilized the Cenvat credit to the tune of Rs. 14,70,854/- under 

Rule 14 of the Cenvat Credit Rules. 2004 read with Section 11A(5) of the Central 

Excise Act, 1994; that 010 also passed confirming the demand of an amount of Rs. 

14,70,854/- under section liD (2) of the Central Excise Act. 1944 and ordered 

recovery of the same; that on single issue demand has been raised on two different 

ways i,e. one for reversal of Cenvat Credit and another for Demand of Duty; that in 

both ways nothing is required to be paid or reversed by the appellant as the 

appellant has been clearing the goods on payment of duty and the same is nothing 

but reversal of credit or payment of duty; that the appellant relied upon the case 

law of M/s Vickers Systems International Ltd Vs CCL. Pune I reported in 2008-TIOL-

300- CESTAT-MUM and M/s Bhusan Steel Ltd.. vrsus Commissioner of Central Excise, 
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reported in 2014 (299) ELI 254 (Tn.- DI) and Commissioner of C. Excise versus 

Narmada Chematur Pharmaceuticals Ltd., reported in 2005 (179) ELT 276 ( S.C.); 

that extended period could not be invoked; that all the facts were well within 

knowledge of the department; that the Appellant have not mis-declared or 

suppressed any fact which was required to be declared before the department; 

that they have filed monthly return ER-I, time to time wherein they have already 

shown the amount of CVD paid on imported goods viz. Semiautomatic Strapping 

Machin& and they have paid the same amount as Central Excise duty, while 

clearing the imported goods as such; that the order passed by the lower 

adjudicating authority may be set aside. 

8. I have carefully gone through the facts of- the case, impugned order, 

appeal memorandum and the submissions made by the appellant. The limited issue 

to be decided in the present appeal is whether the Lower Adjudicating Authority's 

orders disallowing the Cenvat Credit amounting to Rs. 14,70,854/- and demand of 

Rs. 14,70,854/- confirmed alongwith interest and penalty is, correct or otherwise. 

8.1 It is noticed that during the course of audit, it was observed that the 

appellant had availed credit amounting to Rs.14,70,.854/- on 'Fully Automatic 

Strapping Machine' and 'Semi-automatic Strapping Machine' imported by them. 

The appellant availed Cenvat Credit on 'Fully Automatic Strapping Machine' and 

'Semi-automatic Strapping Machine' by considering them as capital goods, which 

were subsequently sold in the market, instead of using the same for manufacture 

of their final product. 

9. To ascertain as to whether the goods covered under the definition of 

Capital Goods or otherwise, I have gone through the definition of 'capital goods' 

provided under rule 2(a)(A) of the Cenvat Credit Rules, 2004, which is reproduced 

as under: 

(a) 'capital goods" means, - 
(A) the following goods, namely:- 

(i) all goods falling under Chapter 82, Chapter 84, Chapter 85, 
Chapter 90, heading 6805, grinding wheels and the like, and parts 
thereof falling under heading 6804 of the First Schedule to the 
Excise Tariff Act; 

(ii) pollution control equipment; 
(iii) components, spares and accessories of the goods specified at (i) 

and 'ii,); 
(iv) moulds and dies, jigs and Jictures; 
(v) refractories and refractory materials; 
(vi) tubes and pipes and fittings thereof and 
(vii) storage tank, 
Used- (1)  
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10. It is noticed from the above definition that the goods classified under 

Chapter 82, 84, 85, 90, Sub Heading 6805 and 6804 or pollution control equipment, 

components, spares and accessories of the goods specified above, moulds and dies, 

jigs and fixtures, refractory and refractory materials, tubes and pipes and fittings 

thereof and storage tank, qualify as "capital goods" and Cenvat credit is available 

on such good, provided that they are used in the factory of the manufacturer for 

manufacture of final products. Whereas, in the present case, it appears that the 

goods under question i.e. "Fully Automatic Strapping Machine" and "Semi 

Automatic Strapping Machine", imported by the Noticee have been classified under 

Central Excise Tariff Chapter Sub Heading No. 3921900. Further, it appears that 

the said goods were not used in the factory of the Noticee for manufacture of their 

final product i.e. box straps, instead these machines were sold out under cover of 

invoices. Thus, the said goods viz. "Fufly Automatic Strapping Machine" and "Semi 

Automatic Strapping Machine" does not cover under the definition of capital goods 

as given under rule 2(a) of the Cenvat Credit Rules, 2004. 

11. Now, to examine as to whether the "Fully Automatic Strapping 

Machine" and "Semi Automatic Strapping Machine" are inputs for the appellant or 

otherwise, I have gone through the definition given at Rule 2 (k) of the Cenvat 

Credit Rules, 2004, which reads as under :- 

(k) input' means- 

(i) all goods used in the factory by the manufacturer of the final 
product; or 

(ii) any goods including accessories, cleared along with the final 
product, the value of which is included in the value of the final 
product and goods used for providing free warranty for final 
products; or 

(iii) all goods used for generation of electricity or steam for captive 
use; or 

(iv) all goods used for providing any output service; but excludes - 
(A) light diesel oil, high speed diesel oil or motor spirit, 

commonly known as petrol; 
(B) Any goods used for— 

(a) Construction of a building or a civil structure or a part 
thereof, or 

(b) laying of foundation or making of structures for support 
of capital goods, 

except for the provision of any taxable service specfied in 
sub-clauses (zn), (zzl), (zzm), (zzq), (zzzh) and (zzzza) of 
clause (105) of section 65 of the Finance Act; 

(C) capital goods except when used as parts or components in 
the manufacture of a final product; 

(D) motor vehicles; 
(E) any goods, such as food items, goods used in a guesthouse, 

residential colony, club or a recreation facility and clinical 
establishment, when such goods are used primarily for 
personal use or consumption of any employee; and 

(F) any goods which have no relationship whatsoever with the 
manufacture f  a final product. 
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Explanation  

12. Thus, on plain reading of the above definition, it is noticed that the 

"Fully Automatic Strapping Machine" and "Semi Automatic Strapping Machine", 

imported by the appellant, cannot be considered as "input" also in as much as 

these machines have not been used in or in relation to the manufacture of their 

final product. Thus, it is evident that "Fully Automatic Strapping Machine" and 

"Semi Automatic Strapping Machine" could not qualify as "inputs" under rule 2(k) 

of the Cenvat Credit Rules, 2004. Further, "Fully Automatic Strapping Machine" 

and "Semi Automatic Strapping Machine" neither covered under the Capital Goods 

in terms of rule 2(a)(A) ibid nor covered under the Inputs in terms of rule 2(k) ibid, 

therefore, I hold that the appellant has wrongly availed Cenvat credit on "Fully 

Automatic Strapping Machine" and "Semi Automatic Strapping Machine". 

13. Also, on going through the provisions of Rule 3(1) of Cenvat Credit 

Rules, 2004, it is noticed that a manufacturer or producer of final product or a 

provider of taxable service can avail / take CENVAT Credit of various duties/taxes 

leviable under different provisions of law, which is reproduced as below :- 

"RULE 3. CENVAT Credit. - (1) A manufacturer or producer of final products or a 
provider of taxable service shall be allowed to take credit (hereinafter referred to 
as the CENVAT credit) of- 

(i) the duty of excise specified in the First Schedule to the Excise Tariff Act, leviable 
under the Excise Act; 

(ii) the duty of excise specified in the Second Schedule to the Excise Tariff Act, 
leviable under the Excise Act; 

(iii) the additional duty of excise leviable under sectiori 3 of the Additional Duties 
of Excise (Textile and Textile Articles) Act, 1978 (40 of 1978); 

(iv) the additional duty of excise leviable under section 3 of the Additional Duties 
of Excise (Goods of Special Importance) Act, 1957(58 of 1957); 

(v) the National Calamity Contingent duty leviable inder section 136 of the 
Finance Act, 2001 (14 of 2001); 

(vi) the Education Cess on excisable goods leviable under section 91' read with 
section 93 of the Finance (No.2) Act, 2004 (23 of 2004); 

(via) the Secondary and Higher Education Cess on excisable goods leviable under 
section 136 read with section 138 of the Finance Act, 2007(22 of 2007); 

(vii) the additional duty leviable under section 3 of the Customs Tariff Act, 
equivalent to the duty of excise specified under clauses (i), (ii), (iii), (iv), (v) (vi) and 
(via); 

(viia) the additional duty leviable under sub-section (5) of section 3 of the Customs 
Tariff Act, 

Provided that a provider of taxable service shall not be eligible to take credit of 
such additional duty; 
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(viii) the additional duty of excise leviable under section 157 of the Finance Act, 
2003 (32 of 2003); 

(ix) the service tax leviable under section 66 of the Finance Act; 

(ixa) the service tax leviable under section 66A of the finance Act; 

(ixb) the service tax leviable under section 66B of the finance Act; 

(x) the Education Cess on taxable services leviable under section 91 read with 
section 95 of the Finance (No.2) Act, 2004 (23 of 2004), 

(xa) the Secondary and Higher Education Cess on taxable services leviable under 
section 136 read with section 140 of the Finance Act, 2007 (22 of 2007); and 

(xi) the additional duty of excise leviable under section 85 of Finance Act, 2005 (18 
of 2005) 

paid on- 

(i) any input or capital goods received in the factory of manufacture offinal product 
or by the provider of output service on or after the 10th day of September, 2004; 
and 

(ii) any input service received by the manufacturer of final product or by the 
provider of output services on or after the 10th day of September, 2004, 

including the said duties, or tax, or cess paid on any input or input service, as the 
case may be, used in the manufacture of intermediate products, by a job-worker 
availing the benefit of exemption specified in the notification of the Government of 
India in the Ministry of Finance (Department of Revenue), No. 214/86- Central 
Excise, dated the 25th March, 1986, published in the Gazette of India vide number 
G.S.R. 547 (E), dated the 25th March, 1986, and received by the manufacturerfor 
use in, or in relation to, the manufacture offinal product, on or after the 10th day 
of September, 2004." 

14. In view of above, it noticed that the manufacturer can avail the credit 

of any capital goods or inputs received in their factory subject to such capital 

goods or inputs should be received for use in, or in relation to the manufacture of 

final product. However, it is noticed that in the present case, since the 'Fully 

Automatic Strapping Machine' and 'Semi-automatic Strapping Machine' neither 

qualify as 'capital goods' nor qualify as 'inputs', therefore, on this count aLso, the 

appellant is not eligible to avaiL Cenvat Credit on the same and I hold that the 

Cenvat credit of Rs. 14,70,854/-, avaiLed by the appellant, is not admissible to 

them. 

15. With regard to the plea of the appellant that corrigendum / 

addendum to show cause notice can not be issued, it is noticed that the lower 

adjudicating authority has correctly elaborated the issue at para 14 of the 

impugned order and in view of citations in case of M/s. Cauvery Iron and Steel 

(India) Ltd. v/s. CCE ,Hyderabad 2012(11)LCX 0043 and CCE, Calcutta v/s. 

Pradyuman Steel Ltd. reported at 1996 (82) ELT 441 (SC), and accordingly, I hold 

that corrigendum can be issued before adjudication of the show cause notice. 
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16. Further, to ascertain as to whether the appellant could collect 

Central Excise duty from their buyers considering their  sale of 'Fully Automatic 

Strapping Machine' and 'Semi-automatic Strapping' Machine' as "as such sale or 

not, I have gone through the Rule 3(5) of the said Rules, which is reproduced herein 

below: - 

Rule 3(5) When inputs or capital goods, on which CENVAT credit has been taken, 
are removed as such from the factory, or premises of the provider of output 
service, the manufacturer of the final products or provider of output service, as the 
case may be, shall pay an amount equal to the credit availed in respect of such 
inputs or capital goods and such removal shall be made under the cover of an 
invoice referred to in rule 9: 

Provided that such payment shall not be required to be made where any inputs or 
capital goods are removed outside the premises of the provider of output service 
for providing the output service: 

Provided further that if the capital goods, on which CENVAT Credit has been 
taken, are removed after being used, the manufacturer or provider of output 
services shall pay an amount equal to the CEN VAT Credit taken on the said 
capital goods reduced by the percentage points calculated by straight line 
method as specified below for each quarter of a year or part thereof from the 
date of taking the CENVAT Credit, namely:- 

(a) for computers and computer peripherals: for each quarter in the first year @ 
10%, for each quarter in the second year @ 8% for each quarter in the third 
year @5%,  for each quarter in the fourth and fifth year @1% 

(b) for capital goods, other than computers and computer peripherals @ 2.5% 
for each quarter. 

17. It is noticed that Rule 3(5) is applicable only when inputs or capital 

goods are removed as such from the factory of the manufacturer. In the present 

case, the goods viz. 'Fully Automatic Strapping Machine' and 'Semi-automatic 

Strapping Machine' removed by the appellant were neither inputs nor capital 

goods. Thus, I find that, Rule 3(5) is not applicable in the instant case. 

18. The appellant contended that, the allegation of wrong availment and 

utilization of Cenvat credit was not acceptable to them, as they had not availed 

and utilized the CVD paid on 'Fully Automatic Strapping Machine' and 'Semi-

automatic Strapping Machine' for payment of Central Excise duty on goods cleared 

by them. I find that, all of Cenvat credit availed by the appellant on account of 

CVD paid by them for import of "Fully Automatic Strapping Machine" and "Semi-

Automatic Strapping Machine", the appellant been utilized the said CVD so availed, 

for payment of so called "Excise duty" while clearing the goods to their buyers. In 

the present case, the appellant has imported the 'Fully Automatic Strapping 

Machine' and 'Semi-automatic Strapping Machine' and sold such brought out items 

separately under cover of invoices to their buyers, which is nothing but "trading". 

Excise duty cannot be collected on such trading activity in view of Section 3 of 

Central Excise Act, 1944. The appellant in the present case has sold the 'Fully 

Automatic Strapping Machine' and 'Semi-automatic Strapping Machine' and also 
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charged and collected Central Excise duty thereon. Thus, the appellant has wrongly 

charged / collected the Central Excise duty from their buyers. Therefore, I hold 

that such amount of Central Excise duty charged / collected by the appellant on 

'Fully Automatic Strapping Machine' and 'Semi-automatic Strapping Machine' is 

required to be confirmed under Section liD of the Central Excise Act, 1944. Once, 

the demand itself has been confirmed, I also hold the confirmation of recovery of 

interest thereon. 

19. With regard to the imposition of penalty under Rule 15 readwith 

Section 11AC of the Central Excise Act, 1944, I find that the appellant have 

contended that penalty should not be imposed upon them. It is noticed that the 

appellant is a registered Central Excise assessee, working under the self-

assessment regime and hence they are well aware of the provisions of the Act, as 

well as the Cenvat Credit Rules, 2004. Despite this, they have wrongly taken 

Cenvat Credit of Rs. 14,70,854/- on the 'Fully Automatic Strapping Machine' and 

'Semi-automatic Strapping Machine' imported by them as discussed hereinabove. 

The incidents came into the knowledge of the Department, during the course of 

Audit. Therefore, I find that this is a clear case of suppression of facts and 

deliberate violation of the provisions of Rule 15 of the Cenvat Credit Rules, 2004, 

that must be visited with penalty under Section 11AC of the Central Excise Act, 

1944. Consequently, I hold that the appellant is liable for penalty under the 

provisions of Rule 15 of the Cenvat Credit Rules, 2004 readwith Section 11AC of the 

Central Excise Act, 1944. 

20.1 In view of the discussion held, I uphold the impugned order in toto 

and reject the appeal filed by the appellant; 
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