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3[ff , /o3f (t) 1~',ijct, 1TT t1 sl  31TffT 31Tt I. 

o(5/o 9-tf 1~alI4 .U°?L9 311tI(UI *, t1ac,c,Io-d 3lklcfd, ~ra-c clfcf i cI 

3fr 3c'4I, l*' ,1Ic1,1dI,( IccI 3T1ffZ1T SS lTU, *T 5c4Ic lc'4' 311 Ii ?SN *t 

i c  4r ai  31'f 31Tf tiit 4v(o l 31t i1t i ;ctr 

f.c çj fpff dNI 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Chandrakant Valvi, 
Commissioner, Central GST & Excise, Bhavnagar has been appointed as Appellate Authority 
for the purpose of passing orders in respect of appeals filed under Section 35 of Central 
Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3{R 3ii ,ctdI 'tc1 3fllccc1I i'.114cfc1/ -I1c 31Ictd, 1lR1 ic'-HC, Tc'4'I llc1I4,'(, .U,3lcb'k / 'iIHdl& 

I lrriIrI ccIi 111i ii1 r 3iir f1cI: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar I Gandhidham 

tT 3J4'c*,c1'j & 1iic('l iir .ii -i 1 tTTr /Name & Address of the Appellants & Respondent :- 

MIs. Atul Motors P. Ltd., Opp : Jadeshwar, NH-8, Near International Ceramic, Wankaner 363 
621, 

 3T1t(31l 1Tf c4,  cQ çj f 3Lcfçj 41c4i) f jfcui 
34t1 cIJ'U T c4,di iI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

kb ,rçJ  3c4I 14' 1?T qI4,' 3i'-IIeui Tfl1UT 3Jtf ,  ,o-c ki 3c'4iC 4i 

3TT ,1944 4t 1RT '35B 311[ I fççi 3f1lr, 1994 *t ITU 86 3TMT 
-11c1 5ff 1cf'c1 I! 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) 'icIctrni 111T 9jd 1I 1cb, p"-çl 3c9lC"1 Jc'1i tF .lc1Ici jLIc 

fw ,   1 2, 31R. i. I~.-c'), r Ellf U 
The special bench of Customs, Excise & Service 'I'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 'FC4-d 14t-e 1(a) 6IcII  TtT 31'l 3TlT1T W R1 3T4 I-fl 1ect,, *lZT 3c'-UC, 1ch i 

cflcb 1'.11c4 T1UT (R1'(-èc.) r tr1r -izr 411~c*,i, , iT1' 3fH 
311C,IG1IC,- ooE fr t lfr1 ElTfV I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-3800 16 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 



(iii) 3i4kk IIl1cbuI 11T 3T41T l-c1 f o-çl 1e  (3lt1) c1c.I, 2001, 
fi  6 319f 1ftT 1v   EA-3 t c ii ii-ir iifv t 

 ti T-T, It 3c4Ic I4 T -IIdI ,ThiI *r J-IIdI ediiii djlI 1J-1o1I, 5 
e1Hs F311 4,J1, 5 c'IIl T5O  3T5O cIN1  31fr-fr: 
1,000/- u,_5,000/-  ..A 31tT 10,000/-  'i'l r ftdftr iii 1cb *t rfr Ie{dai ctkl ftiftt 

 r ico1, *ici 3i4cl ii1ciui it *ii'ci i 'ji 
ic1'ict 1-ii c4, 1T ijicj cb TtF__TT 1ii 'ioi Ii1V I '11Id 1R c11, 

3 jfl 5'o-fl flf1 ij -fIic1 3.L 'jç4 a Jc4,UJ TiiT f-TT I If3TIr 
(t 31th) i 31r-1 rTr 500/-  r 1ftr c   q,jj aji i/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs. 10 000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac. 5 Lac to 
50 Lac and above 50 Lac respectively in the form at crossed bank draft m favour of Asst. 
Registrar of brarch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall  be  accompanied by a fee of Rs. 500/-. 
3ilcl 1P1T'[tDT Pf 3N1t, lcd 311PT, 1994 irt TU 86(1) 3T?T ,ticU4. 
l-4Jic, 1994, 14  9(1) cici 1*ftI '>iY S.T.-5 t tF I4' 1 3i 

ff2T 1T 31TF f 31W 4r dId , 31 1ctda1 (3ai  ' 11d 
91fV) 3 cJ-f   tj ff dj 

dIj ,i -t'°1I, 'iv 5 iiis ?T 3,l ct -f, 5 e1i 4'.! 1T 50 ii '"-iv ctcb 3TTT 50 çfl J  
311t1i' fr iF: 1,000/- ''4,_5,000/- 'I 3fTT 10,000/- bL  4T tI*fT l4-fl 1b I 
'eol I 1ftT 1i1 dIc1la1, t1GIc1 3l'lc''kI 4IJI14(Uf 4r 1Hsif

' 

, çj   gfr,- 
1tF r IciIo1, act, t 5T TUI a-fl EITttr siI 'k1ci 3jLç a- lllIfct(UI It NSH 1[ I 
iir anr ( 3th f'iv 31Tfrr nr 500/- iv r 1*1c e1 'l 4&a1I JI)  li 

The appeal under sub section (1) of Section 86 of the Finance Act 1994, to the Appellate 
Tnbiinal Shall be filed in quadruphcate in Form ,S.T.5 as prescnbe under Rule 9(1] of the 
Service Ta Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which sha1l be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount ,of servicç tax & interest demanded & penalty levied is more 
than five lalchs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demanded & penalty levied is more, than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place wher the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

1ccf 31I1zI', 1994 4t cIflT 86 t 3W-flT31t (2) (2A) d;  31, c1Ict 
-ciic1, 1994, 1I  9(2) 9(2A) c-Ic-1 1-tIfT S.T.-7 I' IT 1dT tT 3Eri E1T 

31Il4d, ac 3cYIC. 1c# 3TT1 3iIq41 (31''IW), a-cli 3c-iIc dI(! tiifti 3TI ir w14i 
.4doj (z"i t.ct If ITtV) 3T 31Ntd TT 3irc1 3TT1T VI'1-c1, 

3c4IC c'1'/ ic1Ic4, 1C1 a II4I 1ct'(U 31T c T 1r c1k  3iir r 
d'rrI/ 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 anu 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

J1I .o-4 3çJIc le1- k1lcb( 314)ci cUJ (-&) * i,I1  3P?Ift Jijoicl 
3çIt 1c'1 31fIlfIRW 1944 f TRT 35N i 3fr, ft çc  3Tff4T, 1994 4t w 83 
3Iç .WIcb' Idi IF dI , '1 31lF i1  3iLIcl i1 4,,tu 3Ttf 44,ç j-j 3c-LI; 

ic.1,/c1l T ii i 10 11fT[ (10%), 5ff a1it V J-l'alI fii1~-i , rr II, 5T iEF1 JJ oil 
11l1d , dIilo1 fff llV, T1 fi $*l TT 31?If iJd-ll f aBol ctIe  311 f1[ zr ufr r 

 3T1hTtI 

3cB cb T 3TIi "J-1I'l 1i 'Tt c" c-0i Tu1: Iw  . 

(i)  
(ii) Ioic  1t d 

(iii) *'ioiac.  fi1J1lcic ¶iJ-t 6 3trT 1 4.cbH 

1114'I) d'1I/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, 'Duty Demanded" shall include: 
i amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) 111 i*i. TFflTOT 3iiui 
Revision app1iation  to Government of India: 

r 3TT iT tT9tIVF ii1ci,i fJ-i1 diiaic'$ , .jC-4IC 11' 3Tt11', 1994 4t -TRT 
35EE i t1Hdcb 3TlMr 3T iir 1ct*, qIiJ 3flT 4,  Icc1 d1flel, (I1-c1 
1TrT, iMt d-Ie4, 5tr rtr c d-Hhi, 1?,.-11O001, t fi ''lIa1I 'iii1vi / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Apphçation Unit, Ministry of Finance, Department of Revenue 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1914 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

f , 1'i o1cfri d-fld1c1 , o14'HIa1 f1'i 'HIe t l4) ct,I(,iSAIa1 i '.lI(dIH1 
i TT ff f  3TT ii  T f  fi '4RdI1aj r, 1T f 

ff ç 4 f c4'tIa ff o14Is1 
J11Hcl 1II 

In case of any loss of goods, where the loss occurs in transit from a factory to a warhouse or 
to another factory or Irorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) 1T[ Ii     ii th T d1lc 1iui ¶,4cj-çj -Jç' tg 
jc'fr4 (1c.) Hjd1ç , 5fr 3J1[   ff 1jljçi i dI I 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable matenal used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) 1~, ic4k lc1 f 1dIc1o1 1v 1'ii 3JTT 1TT 1T TTT J-ilc'f Ikc1 1ii dl.LII I / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

ffrr 3c'4IC i 5c'-Hco-t lccl, dIdI f  fr  * r f1ir qit ri fa1-i 
d-J-4 r dt ' 3ftr i fr 3ii - i "(314'tllr) *i eciii fcd 31fi PT (T 2), 

1998 t JW 109 CclRI 1TT * dI  dI 3j dIf  tg qjft f  pr / 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (INo.2) 
Act, 1998. 

3)c4-çj 31TT iIr t MI1.1t W[ 1'i'B EA-8 -, fr 4r -ci iiii   (3T'r) 1.iiici4', 
2001, S1d1 9 319 , t 3r i  i 3 -n i iio4'I E1TtV 

3cYIc lc'i 3T11T, 1944 tinT 35-EE dci 1I1ftIT 1e4 r I.Id1) '1IiT c1't'. tiT 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Fxcise (Appeals) Rules, 2001 withm 3 months from the date on which the order 
sought to be appealed agamst is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR- Challan 
evidencing payment of prescnbed fee as prescribed under Section 35-EE dl CEA, 1944, under 
Major Head of Account. 

tuj 3ff flJ j 3Ild)) t iio1 nfv I 
'I eio-1 (c*J1 iZ4 elilil ' IT 31 T ifr  200J- iI 1dIdI fii iiv 3fr 'j 'icioi 
c4d- ti eIII 'I) fr I) 1000 -I gldlcllal ti ,,ii I 

The revision application shall be accompanied y a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and Ms. 1000/- where the amount involved is more than 
Rupees One Lac. 

5'1 31it c4, 3Tffr iIr *iiir fr ict iw .3T1r ¶  1(4) r Ic1Io1, 3Lc1 

iiii i1i ttc to1 3i'1 
rnfur t tFF 314[ Tr IT R41I,e t t1 31TT 1i lidi I / In case, if the order 

covers various numbers of order- in Original, fee for each 0.1.0. should be aid in the 
aforesaid manner, not withstanding the fadt that the one appeal to the Appellant I ribunal qr 
the one apphcation to the Central (xovt. As the case may be, is filled to avoid scriptona work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

- iin 1c  31f1r, 1975, 3cfl-I 3PT1TT RW 31Tr t PT 311T *r 
 tIT 1ftT 6.50 ' F o-1IIIc'4 1c.ct, R.1nc. if )aji En1VI / 

One copy of application or 0.1.0. a the case may be, and the order of the açljudicating 
authonty shall bear a court fee stamp of Rs. 6.50 as prescnbed under Schedule-I in terms ot 
the Court Fee Act,1975, as amended. 

'k41I le-ct,, 'a-çl'i 3c9i 1e-c+, 1 , lc1ict,' 1k1 O lI1cl,(uI (ct  f1)) f iiel'I, 1982 ti1iir 
1 314 Ttii1iir 'HW- C'11 11a-11Ici ct,&o ciicl 1I-i'-i1 tt 3 ft of 3flc*4c1 tIT '1Ic1I I / 
Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

ôttl 14i1 II4ii 3Tt1W CI1 c4i,(al 4311ki c.1iLl4,, 'k-dc1 31 o- c10-jcjd1 tiiif 
3t1'IWIt 1T4tzr 'iI www.cbec.gov.in ~, ctcl I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may refer to the Departmental wesite www.cbec.gov.in  

(iv)  

(v)  

(vi)  

(D)  

(E) 

(F)  

(G)  



Appeal No 791RAJ12017 

3 

:: ORDERs IN APPEAL::  

M/s. Atul Motors Pvt Ltd., Opposite Jadeshwar, N.H. 8, Near International 

Ceramic, Wankaner, holding the Service Tax Registration No AADCAI55IASDO14, has 

filed present appeal against the Order-In-Original ( hereinafter referred to as "the 

impugned orders") passed by the respective adjudicating authority (hereinafter 

referred to as "the lower adjudicating authorities") as under: 

Sr 

No. 

Appeal No. 010 No. & Date Adjudicating 

Authority 

Amt, 

Involved 

Period involved 

A B C D E F 

1 79/RAJ/2017 11/D/ST/2016-17, 

dtd 27.01.2017 

D.C., C.Ex. &S.Tax 

Divn. Morbi 

3,60,403/- 01.07.2012 

to 31 .03.2015 

2. Briefly stated facts of the case are that the appellant is a dealer of M/s. 

Maruti Suzuki India Ltd and a service provider and holding separate service tax 

registration for different business units at different places. The inquiry initiated by 

DGCEI, Rajkot, revealed that Appellant from the above registered business premises 

was collecting service charges of Rs.64001- per vehicle from their customers as 

"handling charges" and did not pay service tax for the period from 0t07.2012 to 

31.03.2015. The services rendered by the Appellant appeared to be taxable services 

with effect from 01.07.2012 under Section 65 (B) (44) of the Finance Act, 1994 

(hereinafter referred to as "the Act".) Accordingly, show cause notices was issued to the 

Appellant demanding service tax as mentioned in 'Column E' of the Table hereinabove 

under Section 73.of the Act along with interest under section 75 of the Act and penalty 

under Section 78 of the Act. This show cause notices was adjudicated vide impugned 

order by the lower adjudicating authority confirming demand of service tax along with 

interest and imposing penalty under Section 78 of the Act. 

3. Being aggrieved with the impugned order, the appellant preferred the present 

appeal mainly on the following grounds: 

(i) Service charges collected by the appellant were nothing but expenses incurred 

by them prior to sale of vehicle and subsequently recovered from the customer at the 

time of sale of vehicle, without providing any service whatsoever. 

(ii) Activities undertaken by them from the stage of receiving the car/ vehicle and 

upto the delivery of the same to their customer were nothing but services availed by 

them for themselves only since at the time no car/ vehicle were apportioned to any 

customer. 

(iii) Even though activity of selling car without charging 'service charges' was 

I Page3of9 
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possible, however, recovering 'service charges' without selling car was not possible, 

meaning thereby, that recovering service charges and selling of cars were mutually 

integrated and bundled. 

(iv) Adjudicating authority has ignored the clarification given at last Para of Circular 

dated 05.03.2003 which says that 'any activity of sales dealer at the pre-sale stage or at 

the time of sale will not come under the purview of service tax. 

(v) As appellant had not provided any services to their customer and hence 

impugned order is against the provisions of Section 66B of the Act read with Section 

65B(44) of the Act; that the appellant indeed received some consideration in form of 

"service/handling charges" from their customers at the time of sale of vehicle which was 

not for any activity carried out by them but was for the recovery of expenses (like 

unloading expenses, washing expenses, pre-delivery inspection expenses, petrol 

expenses, etc.) incurred by them for services availed prior to the sale of vehicle; that 

when these expenses were originally incurred by them the prospective customer (from 

whom these expenses have been recovered as 'service! handling charges' at the time 

of sale Of vehicle ) was nowhere in picture i.e. at the time of incurring of these 

expenses, no vehicle had been apportioned to the particular prospective customer; that 

at the time of recovery of said 'service! handling charges' there was never any relation 

of 'service provider' and 'service availer' between the appellant and the prospective 

customer and therefore confirming recovery of service tax on such amount is untenable. 

(vi) They are primarily providing services of selling car! vehicle (trading of goods ) 

and services in dispute are sundry services; that services of 'trading of goods' is 

essential character of such services and hence provision of other sundry services are 

naturally bundled services in the ordinary course of business; that in their case main 

services is integrally connected with the provisions of other sundry services; that they 

have provided bundled service in the present case; that activity of "trading of goods" is 

covered under the negative list of services under the Act and hence impugned order 

confirming the demand on sundry services is against the provisions of Section 66F of 

the Act. 

(vii) It is a settled legal position that any expenditure incurred by a dealer before sale 

and to make the goods available to the intending customer at the place of sale is part 

and parcel of the taxable turnover liable to sales tax! vat unless exempted otherwise; 

that since such expenditures are part and parcel of the taxable turnover liable to sales 

tax! VAT, the no service tax was payable on such expenditure. Appellant referred 

decision of Hon'ble Supreme Court in the case of M!s. Dyer Meking Breweries Ltd 

reported as (1970) 3 SCC 253, M!s. Kirampudi sugar Mills Ltd reported as 86 STC 

1991, M/s. Arvind Motors reported as 59 STC 337 . Appellant further reported service 

tax case laws in the case of M!s. Automotive Manufactures reported as 2015 (38) STR 

1191 (Tri-Mumbai) and M/s. Indian Oil Corporation Ltd reported as 2015 (38) STR 501 

(Tri-Mumbai). Appellant submit that "handling charges' are part of "ex showroom price" 

it Page 4 of 9 
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and relied upon the decision of Hon'ble CESTAT in the case of M/s. Maruti Suzuki India 

Ltd reported as 2015 (315) ELT 397 (Tn-Delhi).; that therefore, confirming service tax 

on "handling charges" which is a part of "ex showroom price is not tenable; that they 

have now accepted the legal position that such 'service! handling charges' are part of 

their sale price of the vehicles and accordingly, the same have been absorbed in their 

basic price and in support of their submission appellant produced sample copies of 

recent sale invoices. 

(viii) CBEC vide Circular No. 699/15/2003-Cx dated 05.03.2003 has categorically 

clarified that any activity of sales dealer at the pre-sale stage or at the time of sale will 

not come under the purview of service tax; that the circular is applicable in their case 

even after regime effective from 01 .07.2012. 

(ix) The impugned order is partly barred by limitation as there is no ingredients to 

invoke extended period of limitation; that it was their bonafide belief that such 

'service/handling charges' were not liable to service tax and therefore, there is no 

suppression of facts or willful mis-statement on their part; that interest and penalty is 

also not imposable as recovery of service tax itself is unsustainable in law. 

4. Personal hearing in the matter was attended by Shri Dinesh Kumar Jam, 

Chartered Accountant, to represent the appeal. Shri Jam reiterated grounds of appeals 

alongwith various judgments and referred Board's circular No. 699!15/2003-Cx dated 

05.03.2003 and requested to drop the case. 

FINDINGS 

5. I have carefully gone through the facts of the case, the impugned order, 

appeal memorandum and the submissions made by the appellant in writing as well as 

orally at the time of personal hearing. The issue to be decided in the matter is whether 

appellant is liable to pay service tax on the service charges recovered by them from 

their customers or not? 

6. I find that Appellant has contested the issue on the ground that charges 

recovered by them are towards expenses incurred prior to sale of vehicle and 

subsequently recovered from the customer without providing any service. Appellant also 

contended that activities undertaken by them from 'the stage of receiving the car' to 'the 

delivery to the customer' were services availed for themselves and not apportioned to 

the customer. I find that the argument become void as much as appellant is charging a 

fixed amount of Rs.6400/- per vehicle from the customer. Once a consideration is 

charged and recovered, over and above price of the goods, it can not be said that the 

activity carried out by them is for themelves. I further find that Appellant has 

Page 5 of 9 
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6 
contradictions in their argument that their activity is 'sundry services' provided with main 

services of "trading activity" thus treating the activity as provision of services to the 

customers. It is contended that at the time of incurring expenses (which are recovered 

as "handling charges") no vehicle had been apportioned to any customer and there is 

no relation of 'service provider' and "service receiver". I find that once customer agrees 

to pay the amount, relation of 'service provider" and "service receiver' stands 

established and amount so charged is consideration for such services and therefore, I 

do not agree that the services are availed by them and no services are provided by 

them to customers. I also find that recovery of separate charges as "service charges" in 

addition to sale value of the goods negates the argument of 'bundled services'. The 

reliance placed on CBEC Circular No. 699115/2003-Cx dated 05.03.2003, is also 

misplaced in as much as clarification is given with regard to activity of Teflon coating by 

sales dealer distinguishing it from services classifiable under "Authorized service 

station" prior to negative list regime introduced with effect from 01 .07.2012 under the 

Finance Act, 1994. 

7. Appellant has contended that the recovery of service charges are part of sales 

and any expenditure incurred by a dealer before sale is part and parcel of the taxable 

turnover liable to sales taxi VAT. Appellant relied upon the Hon'ble Supreme Court's 

decision in the case of M/s. Dyer Meaking Breweries Ltd reported as 1970 (3) SCC 253. 

I find from the sample invoices dated 18.01 .2014 & 30.03.2014 submitted along with the 

Appeal Memorandum that charges are recovered separately as "Service Charges" and 

no Sales Tax or VAT has been paid. 

7.1 The Invoices show that VAT @12.5% is paid by the Appellants on assessable 

value of the vehicles and Rs.64001- shown as service charges, which has not been 

included in the assessable value for VAT and has not been considered for assessment 

of VAT at all. The Appellant produced a copy of Hon'ble Supreme Court's decision in 

the case of M/s. Dyer Meaking Breweries Ltd, [1970 (3) SCC 253]. Relevant portion of 

the judgment reads as under:- 

"5. It is common ground that the sale of the liquor took place in 
Ernakulam. The company arranges to transport liquor for sale from 
the factories to tits warehouse at Ernakulam. IT was not brought for 
any individual customer. A/the expenditure incurred is prior to the 
sale and was evidently a component of the price for which the 
goods were sold. It is true that separate bills were made out for the 
price of the goods ex-factory and for 'freight and handling charges". 
But, in our judgment, the Tribunal was right in holding that the 
exemption under Clause (I) of Rule 9 applies when the freight and 
charges for packing and delivery are found to be incidental to the 
sale and when they are specified and charged for by the dealer 
separately and expenditure incurred for freight and packing and 
delivery charges prior to the sale and for transporting the goods 
from the factories to the warehouse of the company is not 
admissible wdr rule 9('f. Rule 9 (f seeks to exclude only those 
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charges which are incurred by the dealer either expressly or by 
necessary implication for and on behalf of the purchaser after the 
sale when the dealer undertakes to transport the goods and to 
deliver the same or where the expenditure is incurred as an 
incident of sale. It is not intended to exclude from the taxable 
turnover any component of the price, expenditure incurred by the 
dealer which he had to incur before sale and to make the goods 
available to the intending customer at the place of sale." 

7.2 I find that above decision of Hon'ble Supreme Court was dealing with the 

provisions of Kerala General Sales Tax Rules,1963. The matter was relating to 

expenses incurred towards transportation of liquor arranged by the appellant and bills 

were raised separately in addition to ex-factory sale price and said charges were not 

computed by the appellant for Taxable Turn Over. Therefore, I am not able to convince 

myself to consider that the judgment is anyway applicable to the present case on hand. 

Similarly, issue involved in the decision of Hon'ble High Court of Andhra Pradesh in the 

case of M/s. Kirlampudi Sugar Mills [86 (STC) 1991] and Hon'ble High Court Karnataka 

in the case of M/s. Arvind Motors [59 (STC) 337] were also in respect of inclusion of 

freight charges in Taxable Turnover under Andhra Pradesh General Sales Tax Ct, 1957 

and Karnataka Sales Tax Act,1957. I also find that the appellant has produced sample 

invoice dated 21 .01 .2017 to submit that "service charges" recovered by them are now 

absorbed in basic price. Thus, the facts not disputed are that "service charges" 

recovered by them were not part of the assessable value under Sales Taxi VAT law of 

State Government. Thus, I find that Appellants have misplaced the reliance on these 

decisions as much as charges recovered, by the appellant are not included in the 

assessable value for the VAT and these decisions are in respect of state sales tax laws 

and prior to introduction of service tax. 

8. Appellant has relied upon Hon'ble CESTAT's decision in the case of M/s. 

Automotive Manufacturers P Ltd [2015(38) STR 1191) Tn-Mum)]. I find that the demand 

of service tax in that case was on 'handling charges' incurred in connection with 

procurement of goods, which are included in the value of the goods sold and sales taxi 

VAT liability was discharged by the assessee on the value inclusive of the handling 

charges, whereas, in the present case VAT/Sales Tax is not assessed on value 

inclusive of service charges recovered by the Appellant. 

8.1 The Hon'ble CESTAT's decision in the case of M/s. Indian Oil Corporation Ltd 

reported as 2015 (38) STR 501 (Tri-Mumbai) also is not applicable as in the said case, 

demand of service tax was on the Contractual Value of Sale Price where Sale Price 

between two parties was arrived at by treating a pre-determined expense of handling of 

cargo under an agreement and where expenses incurred by the Appellants were for 

their own purpose. 
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8.2 Since, the two case laws discussed above deal with different set of facts, they 

can not be made applicable to this case on hand. Thus, I uphold the confirmation of 

demand under Section 73 and payment of interest under Section 75 as held under the 

impugned orders. 

9. Regarding extended period, I find that negative list regime is very unequivocal, 

and except the categories mentioned therein, no activity is entitled for exemption from 

being levied service tax leaving no scope to harbor any doubt. I find that the Appellant 

has recovered the amount from the customer by stating it as 'Service charges" in their 

invoices, however, appellants argued that the said recovery is towards sales of goods 

and hence they did not pay service tax on this amount. Therefore, it is evident that there 

was/is no ambiguity in law and the appellants an established private limited company, 

managed by professionals have distorted law to evade payment of service tax and did 

not bring the relevant material facts to the notice of the department at any point of time. 

In this context, I rely on the Order passed by the Hon'ble CESTAT, Chennai, in the case 

of M/s.TVS Motor Co. Ltd. reported in 2012 (28) S.T.R. 127 (Tn. - Chennai), held as 

under: 

"13. So far as ground of no penalty advanced by learned counsel is concerned there is nothing 
on record to show that the appellant avoided its liability bona tide when it is an established 
business concern with vast experience in application of provisions of Finance Act, 1994. Its 
returns did not disclose bona tide omission. Rather facts suggest that knowable breach of law 
made the appellant to suffer adjudication. Accordingly, no immunity from penalty is possible to be 
granted on the plea of tax compliances made which was found to be a case no payment of tax on 
the impugned services provided during the relevant period." 

9.1 Considering the facts of the case, required ingredient of suppression of these 

facts, mis-statement etc. for invoking extended period is found to be existing in this case 

and such suppression was not without intention to evade the tax: I, therefore, do not 

subscribe to the contention of the Appellant and reject the same being devoid of merits. 

10. I also find that the lower adjudicating authority has rightly imposed penalty under 

Section 78 upon the appellants as they have suppressed the facts as discussed in 

foregoing Para by not declaring the material facts before the department. Hence, 

penalty imposed under Section 78 of the Act with option to pay reduced penalty @25% 

of demand confirmed, if service tax is paid alongwith interest and reduced penalty within 

30 days of receipt of order is correct, legal and proper. 

10.1 As discussed in Para 9, the appellants have failed to declare the correct 

information in their ST-3 returns for the relevant period and therefore imposition of 

penalty on the appellant under Section 78 of the Act is also justified. 
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11. In view of above discussion and findings, I uphold the impugned orders in toto 

and reject the appeal filed by the Appellant- assessee. 

?. cjc çj c11'U 3i4'k T 1I'( '4-d 1'r i11ç1 

12. The appeal filed by the Appellant stand disposed off in above terms. 
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- 
t-I 

31Ic-d 

 

By R.P.A.D.  
To 

Copy to:- 
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 
3. The Addl. Commissioner, CGST Rajkot 
4. The Deputy Commissioner, CGST Division Morbi-I/ Morbi-Il 
5. AThe  Superintendent, AR-Wankaner (Through DC , CGST Divn. Morbi) 
6/ Guard File. 
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