ATION  #3mIF (arfiem) & Fmfter, el awq vd dar ¢ IR 3emm e
A 0/0 THE COMMISSIONER (APPEALS), CENTRAL GST & EXCISE,

afadha g, st ww & s@ar /7 2" Floor, GST Bhavan,
W #1F N1 A3, / Race Course Ring Road,
TSTHIT / Rajkot — 360 001

Tele Fax No. 0281 —2477952/2441142
Email: cexappealsrajkot@gmail.com

o=t 1w v, 9. gaEm -

& 30T / FEd TE&;T / AT R F / ' i /
Appeal / File No. 0.1.0. No. Date
V2/177/RAJ/2017 DC/JAM/R-447/2016-17 14-02-2017

@ 3 AR HEAT (Order-In-Appeal No.):

RAJ-EXCUS-000-APP-026-2018-19
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Date of Order: 20.04.2018 Date of issue: 23.04.2018

Passed by Shri Chandrakant Valvi, Commissioner , Central GST & Excise, Bhavnagar

AT FEAT 6/R0t0-H.3.9. (WIE) RAF to.t00t F &Y 9 NS 3iifpw 3w €.
°4/08-THLY. feAlE t6.29.0% & IHFWOT &, A Tegaled oy, IYF, FeAT TE] 04 Jar
AR 3eUG Yeh HGPR A facd fafaasr ey & awies, T 3c0 e AT sy A

URT 39 & AT gof 7 95 el F Gecal F gy TNG F F 3T F 3dhd TRFEN F FT
# fgFd har I g

In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Chandrakant Valvi,
Commissioner , Central GST & Excise, Bhavnagar has been appointed as Appellate Authority
for the purpose of passing orders in respect of appeals filed under Section 35 of Central
Excise Act, 1944 and Section 85 of the Finance Act, 1994.

T 3T T/ WIFT JRFA/ 3G/ eI HGFd, Foard 301G Yeh/ Ada, Tl | SIHaTR
/ e EaRT SRR R e IeRr ¥ gioa: / 7
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

- ] ol & UFAGIEY &1 AF UG 9aT /Name & Address of the Appellants & Respondent :-
M/s. S. T. Modi, Gjanchiwad, Suleman Kasam Street, Nr. Fatimabai Masjid, Jamnagar 361 001

39 ImewEHe) ¥ wAaRd wg wfdd Peff@a s & suged witewlr / gfdetor & wwer
3fier SR F AT Bl

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in %,he following way.

(A) W g FE 3CUE. Yo U JareRt ey FarrfEeRer & ufd 3rdfid, Sl 3cg e
FRAPEAF 1944 7 URT 35B & AT ud  faed wffIw, 1994 v G 86 F 3
ArAfaf@d SeTE @ o1 daan § 1 '

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

()  oeffoor Feaied ¥ Walud @l AT WA e, FeAT 3G Yok U Fat I
=yrafRETer i AW dis, 3w sdid o 2, IR, &. QWH, 5 Geeh, HI & or=n @iee 1/
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,

R.K. Puram, New Delhi in all matters relating to classification and valuation.

() IRFT IREDT 1(a) F FAC AT A F AT AT T 3T WAT Yok, FEAT 3cUG Yed 0
YT N FARTRET (ARke) A aRed af fsE, | SR aw, SgEen e srard
EHACIEIE- 3¢ootE &I &Y Sl AT |/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1(a} above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules 2001 and shall be accom anied
against one which at least should be accompanied by a fee of Rs. 1,000/- 5000/ -,
Rs.10,000/- where amount of duty demand/i 1n erest/ fpenal’ty/ refund is upto 5 Lac 5 Lac'to

Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nommated pubhc sector bank of the place where the bench of an
nominated public sector bank of the gace where the bench of the Tribunal is situate
Apﬁhcatwn made for grant of sta; shall e accompanied by a fee of Rs. 500/ -.

SAROFAOT & aHeT faca gy, 1994%%86(1)753139131—131’%1
fAaFarel, 1994, aaﬁwgu)a;asaﬁm‘mamsq‘ -5 & AW giadl F $r o el vd IES
W o I & eE i 7 9 A, 3! Ui WY # Fele Y (3T § e gfa o
mm)msaﬁ#wﬁmmqﬁrém STET VAt &hr Al &4 T A1 3R 9mRr

U 5 TG A7 3AW &, 5 G ¢ AT 50 FW YU o IJAGT 50 @ AT F
ma?%a‘rmr 1,000/~ 99, 5,000/- ¥9¥ 3rar 10,000/~ 9 1 FeiRa s@r e & ufy
mﬁlﬁtﬁﬁﬁqwmmﬁ aaﬁammﬁﬁmaﬁr?m%mm@
mﬁmmuﬁﬁmm%%mmmhmmmmaﬁm
ST &7 SEIAE, Jo ¥ 37 A@r & QAT W ofel Getia el waranfiengor & emar feug ¥
;cmmaﬁzr(}‘&aﬂér)a?man'aa?rqa'%msom-maﬂﬁamaammmm|/

The appeal under sub sect1on (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed 1n qua rua];i1 licate in Form S.T.5 as prescribed under Rule 9(1 }l) of the
Service Tax Rules, 1994 be accompanied by a copy of the order appealed a amst
(one of which shall be cert1ﬁed copy) and should be acco anied &/ a fees of Rs.

where the amount of service tax & interest demanded & lev1e of Rs. 5 Lakhs or less
Rs.5000/- where the amount of service tax & interest eman ed & penalty levied 1s moré
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Ass1stant Re glstrar of the bench of nominated Public
Sector Bank of the place where the bench of Tri unal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/

faca wf@Rws, 1994 & arr 86 #t Iw-emt (2) vd (24) & AT gt f Y e, QAT
Prmarel, 1994, & B9# 9(2) vd 9(24) & dgd Wuifa yux S.7.-7 & v a1 ¥l g 6% Iy
IR, Feald ICUTG Yo AT IIFA (IU), HAAT 3eule Yok GART IR JeRr it
Wﬁ(ﬁﬁﬁwmmaﬁraﬂ%@sﬁrmaﬁmmmmm
FGI 3G Yo/ WA, F AT RIAREOT FY NV B a FT RS 3 A I &y
i oY @e o WewsT e Q1 |/

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall bew
filed in For ST.7 as prescribed under Rule 9 é2) & 9(24A) of the Service Tax Rules, 1994 and%
shall be accompanied by a copy of order of Commissioner Central Excise or Commaissioner,
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

WA eh, Fod 3UIE Yoh T WA AT oifdetor ((Rke) & o ardiel & awrer 3 b
mﬁwaﬁﬁmwmﬁmsswaam S A facdir 3Aws, 1994 6 amr 83 &
mmﬁaﬂmﬁ:ﬂé% 39 3w & gfa il wfdder F sdie aa gHT 3aarg
awl@arawamémqﬁ"ém(m%),aamuamﬁaﬁﬁ% AT AT, S Fae AT
faarea &, &SP R S, mﬁ%ww%aﬁam%maﬁrm@aéﬂru@m
T TAT F R 7 gl
FAIT 3cUTE Yok Td [T & AN “Hie U A0 gew 7 T anfde §

(i) URT 11 & & Jadd A

(i) Jerde AT fr o 18 el

(i) AT AT AAFEE F PAF 6 & AT ST &

- gt I8 O 39 o/ & gEue faecdhd (6. 2) REIA 2014 & 3R & g R andeliy

WRE & weT Rl v 3 vd arfier @ wep a8 ey

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service “Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalt% where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

Crores,
Under Central Excise and Service Tax, “Dut%Dernanded” shall include :
i) amount determined under Section 11 D;
il amount of erroneous Cenvat Credit taken;
ii1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay
application and appeals endmg before any appellate authority prior to the commencement of
the Finance (No.2 Act 2
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evision application to Government of India: _ .

wm@rﬁg@wu@wﬁmﬁf@a #, FT 309 g AARIH, 1994 T gRr

3SEE & 9o Wgd & 3iada 3@y fa, IR WaEN, TRET sndes S, Req #aierd, TS
visig plication lies to the Under Secre to thi i isi

%pph(_:atlon Bmt, Ministry of Finance, Departmen o(r)' Re%egg‘éemftlﬁn%‘18cf>r{ngé%’val§16vil)ségn

uilding, Parliament Street, New Deihi-11 001, under Section 35EE of t ih
respect of the following case, governed by first proviso to sub—se%r%ion (1) o? Segﬁog%%Bligb‘}ig: m

IS A & Bl T & A F, Tl T B A B R FREE I 6N I & IR
& A A7 TRl Her R ar R R U SR 9 @ g SIS I8 GRIET & aRie, A R
mglﬁm#mqﬁmﬁm,ﬁﬂﬁmﬁmﬁ@mqﬁﬁmﬁw
In case of any loss of %oods, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processi
goods in a warehouse or in storage whether in a factory or inga warehouse p sing of the

ARG & IET B a7 A oy B Eld s @ e F R F ggea e A W) us
WW?@&?@?(@&*W&a’rw&:wﬁsﬁrwmmaﬁﬁwﬁaﬁmﬁm

In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in thegmanufagture of theygoods I\;x/'yl'u'ch are g{’ported to any
country or territory outside India.

I 3e9Te Yooh T ETAIA Tor 3T $IRa & SR, Surer 1 e Y Aver Bt R e ¥
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

gﬁ%ﬁﬂ*%%ﬁ%%%%@&ﬁgﬁﬁmwmwmm
TEUE & TEd AT B g ¥ M T e o e () $ eann Red sfRfRE (@ 2),
1998 &I URT 109 & anr foaa & 15 aifr@ 3ryar AR W ar g & gia & e gy

Credit of any duty allowed to be utilized towards pagrment of excise duty on final products

under the provisions of this Act or the Rules made there under such order is passed b('KI the

gognrlngisséioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

3F st @l 9fdal gua HEr EA-8 #, S #7 e 3cuiee e (3nden) e,
2001, & A 9 & 3iqeid fafafése B, s M & @OWOT & 3 &A% & adid & RN AR |
ST JTde & A AT AGY T 3 G A7 & ufadr doresT dr JEN il e @ S
3cUTe Yeh BT, 1944 1 4RT 35-EE & dod WUiRa o &1 3@el & g & dt W
TR-6 #1 Ui Heidel &l S AIfRU] /

The above application shall be made in duplicate in Form No. EA-8 as stpeciﬁed under Rule, 9
of Central Excise (A%peals) Rules, 2001 within 3 months from the dafe on which the order
sought to be appealed against is communicated and shall be agccompanied by two copies each
of the QIO and Order-In-Appeal. It should alsp be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head ot Account.

YAQEIOT e & Ay Tesfaf@a PuiRa e 1 serel & SEh @ik | .
ST Hoee A UF A ¥ AT IAY FA G dF T 200/ 1 SET AT S0 3N AR Fow
hH T o1 F9T A 6T & df 99 1000 -/ ¥ F{Tde 61 ST |

The revision application shall be accorrllzpanied %y a fee of Rs. 200/- where the amount
ﬁwolvedom Rﬂlpees One Lac or less and Rs. 1000/* where the amount involved is more than
upees One Lac.

o 30 I F FF AE WA H FARY § A TdF A Y F AT Yo H @I, 30dFd
T ¥ Bhar o TIRY| 38 92T ¥ A gU oY Y fIEr 9 a1 ¥ g9 & v guieuia s
STAHOT A U FNT AT FET THR Y UF Hdea fhdr Sl § | / In case, if the order

covers various numbers of order- in Original, fee for each 0.1.O. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one algphcatlon to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lakh fee of Rs. 100/ - for each. .

TURERNTAT FIRTe Yok AR, 1975, & (g1 & FGUR HE IR U4 I HG
yfa W UG 6.50 T T ARTT Yoh Fhe ol Qe AfETl /

O f lication or O.I.O. ad the case may be, and the order of the adjudicatin
ax?t%gr?gy s%alal1 Pt)%aclz' a court fee stamp of Rs. 6.50 ag prescribed under Schedule-I in terms o%
the Court Fee Act, 1975, as amended.

AT Yok, FEIT 3UE YoF U AT INAT F=granRieor (R ) Haemad, 1982 # aftta
U4 3T Gafd Aeel F GEATAT ST arer oraaAr i 3 o e sreRa R s g1/

Attention is alsc invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribl,%nal (Procedure) Rules, 1982

3od FIAT WRED W e af@d e ¥ HEte s, fega 3R Adisad gaust & foo,
3rfemelf el d9aEe www.cbec.gov.in & §& FFd § | /

For the elaborate, detailed and ‘latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in
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3.

::ORDER IN APPEAL ::

M/s. S.T.Modi, Ghanchivad, Suleman Kasam Street, Near Fatimabai
Masjid, Jamnagar (hereinafter referred to as ‘the appellant’) , holding the Service
Tax Registration No. ACXPM6131DSD001, has filed the present appeal against the
Order in Original No. DC/JAM/R-447/2016-17 dated 13/14.02.2017 (hereinafter
referred to as ‘the impugned order’) passed by the Deputy Commissioner, Central

Excise, Jamnagar (hereinafter referred to as ‘the Lower Adjudicating Authority’).

2. The facts of the case are that the appellant filed a refund claim of Rs.
6,82,270/- of Service Tax on account of retrospective exemptions granted to the Service
Provided to the Government Department and local Authorities as provided in the
Section 102 Finance Act, 1994 as amended vide Section 159 of the Finance Act, 2016.
The Refund claim was claimed under Notification No. 09/2016-ST. The claim pertains to
Refund of Service Tax under Section 102 of the Finance Act, 1994 ('as enacted vide
Section 159 of the Finance Act, 2016). On scrutiny of the refund claim by the proper

officer, it was found that the appellant was required to submit following documents/
information and they have not submitted the same.

i. The-copies of contract of relevant contracts/ agreements with terms &
conditions duly stamp duty paid, since the refund is to be granted only
in respect of contracts entered prior to 01.03.2015 , this is a mandatory
requirement.

ii. Evidence of Service Tax payment in respect of Service provided to the
Government organization for which refund claim filed.

iii. Invoice/ Bill raised by the appellant to the Government authority.

iv. Detailed calculation sheet detailing contract-wise / Bill wise payments
received and service tax thereon payable. The appellant has not submitted any

~ details regarding their total gross income and actual service tax payable thereon

and further they have not specified gross income on which they had made the
excess payment of service tax , then of actual required to be made and
merely on submission of service tax payment challans , the claim has been filed.
Appellant has not submitted any evidence/ calculation sheet to that effect that the
refund claimed is part of the service tax returns filed by them.

V. Nothing is forthcoming from the records , whether the appellant has
reversed CENVAT credit amount towards the services so exempted
retrospectively.

vi. The appellant has not mentioned specific service category under which

they have provided service to the Government and now claimed as

Refund.
vi.  Refund application Form-R in duplicate with pre-receipt.
viii. Final Bills & R.A. raised by the Government authority.
3. The above observation culminated into issuance of Show Cause Notice

No. V.44(18)86/Refund/2016-17 dated 22.12.2016 for rejection of refund claim of Rs.
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6,82,270/-. The said show cause notices was adjudicated by the proper adjudicating
authority vide the impugned order, under which the Refund claim of Service Tax and

interest totally amounting to Rs. 6,82,270/- was rejected.

4. Being aggrieved by the impugned order, the appellant filed the present

appeals, interalia, on the following grounds:

() The appellant submitted that at the time filing of refund claim, they had enclosed Tender
Acceptance Letter/ Summery of Contract, Copies of Challans under which Service Tax
has been paid. Copies of ST-3 Returns and Audit Reports etc.. Appeliant has put effort to
obtain necessary documents / information and Contract Agreement and requested
Garrison Engineer to provide the said document vide letter dated 10" January 2017, but

the same could not be made avaiiable from Garrison Engineer.

(i) The appellant has also submitted that the adjudicating authority has not considered tender
“which were opened prior to 1.3.2015 and also not given any opportunity to provide any

other sustainable documents for the same.

(i) The appellant has also submitted that adjudicating authority has overlooked the summary
reflecting nature of work, date of work order, contract wise ledger, Books of Accounts and
copy of Service Tax payment challans alongwith summary of all challan paid submitted

with Refund application.

(iv) The appellant has also submitted that “Works Contract’ as defined in Section 65B(54)
which read as “Works Contract” means a contract where in transfer of property in Goods
involved in the execution of such contract is leviable to tax as sale of Goods and such
contract is for the purpose of carrying vout construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation, alteration of any
movable or immovable property or for carrying out any other similar activity or a part
thereof in relation to such property, as the transfer of property in Goods is involved said

category of Service are taxed under “Works Contract”.

(v) The appellant further submitted that adjudicating authority has committed grave error in
rejection of refund claim and the Order-in-Original is required to be set-aside and appeal

may be allowed ;

5. Opportunity of personal hearing in the matter was granted to the appellant
on 15.02.2018 and 27.02.2018. Mr. Mehul Vora, authorized representative of the
appellant appeared for personal hearing in the matter. He reiterated submission dated

14.04.2017 submitted with the appeal and requested to allow the appeal.
FINDINGS:

6. | have carefully gone through the facts of the case, the impugned order

and the submissions of the appellant in the memorandum of appeals. The limited issue
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to be decided in the present appeal is whether the appellant is entitled to the refund of
Service Tax of Rs. 6,82,,270/- claimed to have been paid towards the Service tax

liabilities during the period from 01.04.2015 to 29.02.2016 in respect of Service provided

to the Military Engineering Services- Garrision Engineer.

7. | find that the lower adjudicating authority has rejected the refund claim,
interalia, on the grounds that appellant has not declared any ground or provisions for
filing the refund application. The appellant has submitted the refund claim under
Notification No. 09/2016-ST, dated 1% March 2016 however the adjudicating authority
has mentioned that amendment came into effect from 01.03.2016 and the refund
application pertains to period. prior to 01.03.2016 i.e. 01.04.2015 to 29.02.2016 and the
appellant has failed to provide copies of the relevant cohtractsl agreements with
terms & conditions which is a mandatory requirement. The adjudicating authority
has also mentioned that the refund claim pertains to refund of Service Tax under
Section 102 of the Finance Act, 1994 ( as enacted vide Section 159 of the Finance Act,
2016) and is required to be filed under the same provisions of iaw. The Order-In-
Original rejecting the refund claim also mentioned that the refund claim filed merely on
the basis of Service Tax payment challans and tender acceptance letters, is not
admissible. The adjudicating authority had also mentioned that there is no provision of
claiming refund in interest paid on refund under the provisions of Section 102 or
Notification No. 09/2016-ST. The refund claim was also rejected on the ground that it
was hit by bar of unjust enrichment. '

71. I find that the service related to various construction work and work
contract, when provided to the Government, a local authority or to the Governmental
authority were exempted under the mega exemption Notification No. 25/2012-ST, dated
20.06.2012. The said exemption was withdrawn vide Notification No. 06/2015-ST, dated
01.03.2015. Section 102 was inserted to the Finance Act, 1994 by the Finance Bill,
2016, which is reproduced at below. - |

Section 102 (1) Notwithstanding anything contained in section 66B, no service tax
shall be levied or collected during the period commencing from the Ist day of April, 2015 and
ending with the 29th day of February, 2016 (both days inclusive), in respect of taxable services
provided to the Government, a local authority or a Governmental authority, by way of
construction, erection, commissioning, installation, completion, fitting out, repair, maintenance,
renovation or alteration of —

(a) a civil structure or any other original works meant predominantly for use other than for
commerce, industry or any other business or profession, ‘
(b) a structure meant predominantly for use as —
(i) an educational establishment,
(ii)  aclinical establishment, or
(iii)  an art or cultural establishment;
(c) a residential complex predominantly meant for self-use or for the use of their employees
or other persons specified in Explanation I to clause (44) of section 65B of the said Act,

under a contract entered into before the Ist day of March, 2015 and on which
appropriate stamp duty, where applicable, had been paid before that date.
(2) Refund shall be made of all such service tax which has been collected but which would not
have been so collected had sub-section (1).been in force at all the material times.

4?
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(3) Notwithstanding dnything contained in this Chapter, an application for the claim of refund
of service tax shall be made within a period of six months from the date on which the Finance
Bill, 2016 receives the assent of the President. ‘

7.2 Notification No. 25/2012-ST dated 20.06.2012 amended Notification No.
09/2016 dated 29.02.2016, wherein after entry No. 12, entry 12 A was inserted.
According to the amendment exemption was granted w.e.f 01.03.2016 to the services
provided to the Government, a local authority or to a Government authority by way of
construction, erection, commissioning, installation, completion, fitting out, repair,

maintenance, renovation or alteration services provided under a contract which had

been entered into prior to the 1% March 2015 and on which appropriate stamp duty,

wherever applicable, had been paid prior to such date. | find that refund claim filed by
the appellant pertains to the period from 01.04.2015 to 29.02.2016 in respect of service
provided to MES (Military Engineering Service), a Government authority under the
above said category. Relevant entry in the Notification No. 09/2016-ST, clearly

stipulates that amendment has been effected from 01.03.2016 and not retrospectively.

Hence, | find that lower adjudicating authority has correctly contended that refund claim,
in the instant case, which pertains to period prior to 01.03.2016 is not admissible as the

appellant has failed to submit any contract with respect to service provided to MES.

7.2 I find that appellant has filed refund in respect of 17 contracts and they
have not submitted any contracts/ agreements with necessary terms & c'onditions in
respect of any of these contracts/agreement. On scrutiny of the documents i.e. tender
acceptance letter, it is noticed that some of the contracts are not falling within the
purview of Section 102 of the F.A. 1994 because these contracts have been awarded to
the appellant after 01.03.2015. | also find that in some of the contracts, the appellant

have not even submitted tender acceptance letters.

7.3. | find that appellant has not mentioned under which Notification, they have

claimed abatement @ 40 % and they have. not provided invoices under Rule 4 A of the

Service Tax Rule 1994. Further, appellant, has failed to give proper quantification of
refund amount ciaimed and also failed to justify that the amount was paid towards the
service provided to the Government during the period from 01.04.2015 to 29.02.2016 in
respect of contract entered prior to 01.03.2015 in as much as no correlation details in
respect of services charged and service tax paid thereon has been submitted. Further,

the appellant has failed to provide any bparticulars gross income.

7.4 | also find from the ST-3 returns for the relevant period, that in the instant
case, the claimant has provided taxable service and paid service tax under the category
of “ works contracts service” , which does not fall under the ambit of Section 102 of the
Finance Act, 1994, hence refund claim is not admissible in light of the enabling

provisions.

e
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7.5 | find that appellant has not given separate calculation in respect of
service tax paid and interest paid on delayed 'payment of refund. However, from the
challans submitted, | find that the appellant had also claimed the refund of interest paid
by them for delayed payment of service tax. There is no specific provision in Section
102 of the Finance Act, 1994 or Notification No. 09/2016-ST for refund of interest paid

on delayed payment of service tax. Hence, refund of interest is beyond the scope of the
provisions of law.

7.6 As regards, appellant’s request to grant refund so that they can reimburse
to the Government department, | find that there is no such provision in Section 11B of
the Central Excise Act, 1944 to grant refund for passing on the same to the customers.
The claimant has already passed on the burden of the service tax to the customer i.e.
Government department. | find that lower adjudicating authority has correctly placed
the case law of M/s Grasim Ind. (Chem. Divn) Vs CCE, Bhopal [ 2003(153) ELT
694(Tri.LB)] which is applicable in the facts and circumstances of the present case. In
this case the appellant — assessee had confended that the provisions of Section 11B
are not applicable in their case as they' had already issued credit note to the buyer.
Hon'ble Tribunal, while relying the decision in the case of Sangam Processors
(Bhilware) Ltd Vs CCE [1994(71)ELT 989(Tri)] dismissed the appeal filed by the
appellant-assessee. In appeal, Hon’ble Supreme Court vide order dated 18.08.2011
in the case of M/s Grasim Industries Ltd [2011-TIOL-82-SC-CX] held as under:

“15.  So far as the issuance of the credit note is concerned , the same was issued only
on 07.08.1991 although the duty was paid on 19.07.1989 and, therefore, the credit note was
issued after two years of the payment of the duty and the clearance of the goods. In this
connection, Section 12 of the Central Excise Act becomes relevant which indicates that the
party who is liable to pay excise duty on any goods, has to file the sales invoice and other
documents relating to assessment at the time of clearance of the goods itself. Therefore, when
at the time of clearance no such document was filed and what is sought to be relied upon is a
document after two years, the same raises a doubt and can not be accepted as a reliable
document, “

7.7 I find that in the instant case, the appellant has requested the refund
claim, so that they can reimburse the same to the customer, which can be equated with
issuance of credit notes. Therefore, the findings of the Hon’ble Supreme Court in the
case of M/s Grasim Industries, supra, are squarely applicable in the facts and
circumstances of the present -case. Further, in the case of CCE, ‘Madurai, Madurai Vs
Vanithamani Chemicals Pvt Ltd [2009 (238) ELT 492 (Tri. Chennai) ], Hon’ble tribunal
has held that post clearance adjustments between assessee and its buyers not
relevant in deciding eligibility of refund under Section 11B of Central Excise Act,
1944- Bar of unjust enrichment applicable and refund to be deposited in
Consumer Welfare Fund. Similar view has been expressed by Hon’ble CESTAT in
case of M/s Ballarpur Industries Ltd [ 2005(184) E.L.T 87(Tri-Del.)]. Thus, even if the

refund is found admissible on merits, the same is hit by the bar of unjust

enrichment. (L)



7.8 Scrutiny of the Balance sheet for F.Y. 2015416 reveals that the service tax
amount claimed as refund are not shown as “ receivable”. Thus, the claimant has not
produced any evidence to prove that the amount of service téx claimed as refund was
borne by them and has not been passed on to the customers or has not expensed out.

From the above discussion, | find that claimant has failed to prove that incidence of duty
has not been passed on to any other person as required under Section 11B of Central

Excise Act 1944 for claiming refund.

7.9 | find that appellant has neither produced the mandatory document i.e.
Contracts / agreement with terms & conditions nor produced any supporting documents

from M/s Garisson Engineer’s regarding services provided by the appellant.

7.10 [ find no force in the arguments put forward by the appellant in their appeal

as they are neither supported by any legal documents or law.

8 In view of the above discussion and findings | am of the opinion that the
lower adjudicating authority has correctly rejected the refund claim under Section 102 of
the Finance Act, 1994 read with Section 11B of the Central Excise Act, 1944 as made
applicable to service tax matters under Section 83 of the Finance Act, 1994. Hence, | do

not find any reason to interfere with the same.

9. In view of the above factual and legal position, | uphold the impugned order in
toto and reject the appeal.
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9.1. The appeal filed by the appellants stand disposed off in above terms.
N _
TemrTd,

By Speed Post )
M/s. S.T.Modi, # vy & A,
Ghanchivad, Suleman Kasam Street, iHarS, AR FHIHA e,
Near Fatimabai Masjid, HIAATTS HideE & U9,
Jamnagar-361 001 ST -361 001

Copy to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

3. The Additional Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
4. The Deputy Commissioner, GST & Central Excise Division, Jamnagar.

5. /The Superintendent, Service Tax, AR-l Jamnagar.(Through CGST Divn. Jamnagar)
/ Guard File. ——
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0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE

Eﬁ?ﬁ’q del, S v & #1aT / 2" Floor, GST Bhavan

T g Rer A3/ Race Course Ring Road

TSThIT / Rajkot — 360 001
Tele Fax No. 0281 —2477952/2444510  Email: cexappealsrajkot@gmail.com

F. No. V2/694/RA1/2010 Date: 06.06.2018 )v

CORRIGENDUM

Corrigendum to Order-in-Appeal No.: RAJ-EXCUS-000-APP-148-TO-150-2017-18
dated 01.01.2018 passed by the Commissioner (Appeals), GST & Central Excise, Rajkot.

In the aforesaid Order-in-Appeal at preamble (&), for the words and phrases

"M/s. DML Exim Pvt. Ltd., 405, Embassy Tower, Opp. Jubilee Garden, Jawahar Road,

ﬂ Rajkot-360 001" are substituted and be read as “M/s. DML Exim Pvt. Ltd., 405,
Embassy Tower, Opp. Jubilee Garden, Jawahar Road, Rajkot-360 001 and M/s. DML
World Trade Pvt. Ltd., 405, Embassy Tower, Opp. Jubilee Garden, Jawahar Road,
Rajkot-360 001.”

2. In the aforesaid Order-in-Appeal, the word “appellant”, whenever it appeared, is
substituted by “appellants”.

3. Para No. 1 at Page No. 3 of the aforesaid Order-in-Appeal and table appended
therein having: - :

“M/s. DML Exim Pvt. Ltd., 405, Embassy Tower, Opp. Jubilee Garden, Jawahar
Road, Rajkot — 360 001 (hereinafter referred to as “the appellant”) filed three appeals

against three Orders-in-Original stated below in Table (hereinafter referred to as “the

impugned orders”) issued by the Deputy Commissioner, Service Tax Division, Rajkot

(hereinafter referred to as “the lower adjudicating authority”):-" w /
Sr. | Appeal No. Order-In-Original No. & Date Amount involved ‘
No. (in Rs.)
1. | V2/694/RA3/2010 | 286/ST/Refund/2010 5,65,081/-
dated 24.09.2010
2. | V2/695/RAJ/2010 | 287/ST/Refund/2010 2,10,854/-
dated 24.09.2010
3. | V2/696/RA1/2010 | 548/ST/Refund/2010 4,62,252/-
dated 06.10.2010

e
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are substituted to read as:-

“The following appeals filed by the appellant as shown against each appeal
number (hereinafter referred to as “the appellants”) against the Order-In-Original as
mentioned at Column No. 4 of the Table below (hereinafter referred as “impugned
orders”) issued by the Deputy Commissioner, Service Tax Division, Rajkot (hereinafter

referred to as “the lower adjudicating authority”).”

Sr. | Appeal File No. Name of the appellant Order-In-Original Amount
No. No. & Date involved
(in Rs.)
1 2 3 4 5

1. | V2/694/RA1/2010 | M/s. DML Exim Pvt. Ltd., 405, | 286/ST/Refund/2010 | 5,65,081/-
Embassy Tower, Opp. Jubilee | dated 24.09.2010
Garden, Jawahar Road, Rajkot
- 360 001

2. | V2/695/RAJ/2010 | M/s. DML World Trade Pvt. | 287/ST/Refund/2010 | 2,10,854/-
Ltd., 405, Embassy Tower, | dated 24.09.2010
Opp. Jubilee Garden, Jawahar u
Road, Rajkot-360 001

3. | V2/696/RA1/2010 | M/s. DML Exim Pvt. Ltd., 405, | 548/ST/Refund/2010 | 4,62,252/-
Embassy Tower, Opp. Jubilee | dated 06.10.2010
Garden, Jawahar Road, Rajkot

— 360 001
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1) M/s. DML Exim Pvt. Ltd., 405, Embassy Tower, Opp. Jubilee Garden, Jawahar Road,
Rajkot — 360 001;

2) M/s. DML World Trade Pvt. Ltd., 405, Embassy Tower, Opp. Jubilee Garden, Jawahar
Road, Rajkot-360 001.

Copy for information and necessary action to:

1) The Chief Commissioner, GST & Central Excise, Anmedabad Zone, Ahmedabad
for kind information please.

2) The Commissioner, GST & Central Excise Commissionerate, Rajkot.

3) The Assistant Commissioner, GST & Central Excise Division-I, Rajkot.
Guard File.

5) F. No. V2/695/RA1/2010.

6) F. No. V2/696/RAJ/2010.
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