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3T11T *4I /Ro..3r (1r.t.) 1~,ijcI, ?t°.°?b t1T1 i'1  31Tflir 3T1tr r. 
o(5/Ro?-t 1ai[ ?F,..°?I9 31olthul , t tJ"-çc*-Ird 31k1'1-cl, a- li 14.-d '&lcfl 

3t 3c'-IIC, lcb ,1I1o1dI' i1 fcct 31f 1rair ss r -TTT3, ZT 3c'4Ic, 1cc4, 3Jj[ 

c1.f -I 1ii "j 

In pursuance to Board's Notification No. 26/ 2017-C.Ex.(NT) dated 17.10.2 17 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Chandrakant Valvi, 
Commissioner, Central GST & Excise, Bhavnagar has been appointed as Appellate Authority 
for the purpose of passing orders in respect of appeals filed under Section 35 of Central 
Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3TT i-lr c-I '1'lqc1 3lklcfcl/ 3*4c4c1I 4il  3INc4d, 3c-Ilc, 1c'4'I ,cII4, I*4'k I 'iiHa1di( 
I ii'itithi  3411 iY'iir 311T ijIc-i: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar I Gandhidham 

vr 311cl,c1 & ,i11qi  iF iiJ-  t  TE[ /Name & Address of the Appellants & Respondent :- 

M/s. S. T. Modi, Gjanchiwad, Suleman Kasam Street, Nr. Fatimabai Masjid, Jamnagar 361 001 

5  3TTt(31t T11 c4  C1c1 11lId 3lct-d W1t I AIW 0I i ET?T 
3TtT t (-c4çji 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

*fl-ii k'i' ,o-cI 3c'-lIc1eq t1 c1ctp 3i'-Ilc4i a-QI1I1c4(UI i ',iIl 3l41R-, Q4 3c'4I lcf 
3l111T ,1944 It Ti 335B 3TTt1T tT lcd 31 1ZIT, 1994 t TRT 86 3TT 

-o1fç dj ;511 -iciil I! 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) c1cui cjc4o1 T't d-lId1l *d1I le4', iøç 3cYI1 1cb I c1Icb( 3jLçQ4 

The special bench of Customs, Excise & Service 'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 11cl-c1 1(a) * clI'.! 1V 31t'lifr 311TT T"F H 31t?t 1ii ItZ1 c'-ij 1* t 

Ic4,( 3fcI  o-IIlIl)cMOI (1-~) *t tjf 1r , Cjlc 1Ici' 1f .3f1T* 
3-IcI6flc- ooF   T1tV Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-3800 16 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 



(B) 

(i) 

3ic 111t45°T i 1T 3TW -cicf cM  * fV a-çJ icL1I 1c' (31tT) 1IJ1Icic1, 2001, 
11J-F 6 3 I EA-3 nu i1v 

b-1 t!4 ITT, 'iII c'lIC, t 1Il ,I"I 41t ,1-fidI oii.qi TTI s*H'ioll, lL 5 

c'IN1 ff 3T cl,a-i, 5 cnI  T50 eii Ji 3TTT 50 c'iisl 31111 fr  
1,000/- I,_5,000/- b'-I1 31TT 10,000/-  r f-MT 'Id-lI lc  4t I1 .fleióa-i cf 1'liiftr 

r -lIc-IJo1, fE1F 3i4'ft1)ci aIiIcluI r iuii i i4 '(I:;4-cl'( rfld1 
I1a1cl1 th * 4ct i'i 3iT tfc1  TtF c,ciii fii lIa1l 1T11T I 161Ic1 1tF iI 1dlc1loi, 

r lHI ii n?v i f1r i-1kl i1rr 4r iiii fr I iii 3hikr 
( 3th) f 3fl Ttn i nr 500/- tJ F4r friftT cch I'H1 CO1I ')d  I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
precnbed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1 000/- Rs.5TJ00/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac. 5 Lac to 
50 ac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bncl of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall 1e accompanied by a fee of Rs. 500/-. 
3iqlc 11TUt i f[f 3T1f, cd 311PT, 1994 t -TRT 86(1) 3TFf[ 'lIc1I1 
ficiic, 1994, fiJi 9(1) c1c1 IfftT JL1(  S.T.-5 E1T( 1I41 f 5TF i 3i 

Ti l 3T4'w iIr dI4 , 3TEr AI (i t 1gii 1  
t E1TfV) 3lT I1i i l ci Icb J1l'I , i'i J1I'J 3 dfljf 

did iJ-io1I, '4! 5 c1!1 ZTr 3'l 4- J1, 5 Cl'5 1V ff 50 dls 4L çlct 3T 50 e1i'Lsi '&YL 

3I1ilj' ir: 1,000/- '1,_5,000/- 'b4  3TZTT 10,000/- 'l4' f 1*ftT iJ1i I'4 t T1 
'1c'1C1 iI 11'ftT 1e-cb T -IdIdIo1, 'I61Id 3i'4)c'l r iin , i fl'l-c.I'& 
"fiJi 1I) ft i1aici !f li W i:' iId c4', 1T CdII(I ')jI"11 E1TfV I 

ttF 41r dLdio-t,  igt 3T ll~1I &ki( Eff1V   i1ci 1'tc11l rzfToi t uli 1TT 
rrr 31T ( 31th) fv 31Trt1 TT 500/- i' r 1*1r k-1i -ii ii aii 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act 1994, to the Appellate 
Tribunal Shall be filed in quadruphcate in Form S.T.5 as prescnbe under Rule 9(1] of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of the order appealed against 
(one of which shaid be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/ - where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levie•d is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place wher the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

fçi 311W, 1994 iIt m 86 it 3tl1R13it (2) t! (2A) 3111 c d14'I 3Ttr, Icm*& 

1iiciIc, 1994, i1J-i 9(2) t 9(2A) i c1ci A'-I4 S.T.-7 iT 'iin41 t 3T ITT 

3iNci-ci, o-çl 3c-'-li 1c'1 3TTEIT 31t1'tci (3Tr), aç 5c'ilc, 1c cc1kI  tiiflci 311SF t j4j' 

daj (i MJ-iIld a1' iifti) 3T 3iklcfcl W llct 3jNcfcj 3J] 34Jdc4-ç-, 

aç 3c4I 1 e-c4I ciJcM, 1L.1kI rftr r jr c  ct r 1r ci  ,3rlr 

 1/ 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be1 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

*IJiI , 6c'4K k'# t ciIc*. 3lL4 I,4c4,U (-&) 14f  314tfr i  

3c'Ic  3iIliP1 1944 t RT 35t 3tPf, fr f Içc  31f1T, 1994 t1TU 83 

3i1r cii t r  , [ 3TF 1I 3i4)cd 'g1-Tiui 3Tt'tf cb -lJ11 3c'1lc 

t  i 10 wftrr (10%), J-lldi t Y1d-Ioil fc1lRd , ff *Jj,J-loiI, iW 1di11 
fci1?d , 1 -idid la-I 1I .iIlV, i r Qnu i-ii cii  3i4tr r ift r 

4Ij 

3ç'-4j 1c  tE 3T9f "audi 1 Tt ic'4' fJa1 TTtItr - 

(i) U113EifNctJi 

(ii) ilol JJ-ll df  dçjçj 

(iii) iàc. 1J1l 1ia-nci 1iau 6 i 3fiT ;zr (cbJi 

cbl W18J I iTtIr TTF 3T?f t 31lW t 1J) a  alI/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 0; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 



(i) 

(C) 1RT i' W.tlaTur 31Tf: 
Revision aupliation to Government of India: 

r 3iir ir tr1vr I -iI11i aiiai1 , *izr -'.uc 3Tf1T, 1994 r w 
35EE 3Td 3T fl1 i4ci, 11tLiVF 3TEthT 4  f1cci -ci 
1brnT, flt 41'1tr tr 3Tr, i-n, 1ce?i-iibooi, t iiio1I ETfTf / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application tJnit, Ministry of Finance, Department of Revenue 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-i 10001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

d-itcl i 1iT ic41Io-$ HI1c t, tj cl1o1 d-llc'1 1 ii1 IR i 'I'dk91 
i E'tTT ii f r  r I  fv gr   4it IiJ1o1 i iT f  

w  iT 
J-jId 

In case of any loss of oods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or rorn one warehouse to another during the course of processing of the 
goods in a warehouse or m storage whether in a factory or in a warehouse 

(ii) imr  rr th t  fu J  
j-jjc 1cqi i c. (fl) i iii , ft iii uç, r th t ld 4t dl4 i 

I 
In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) i1~, .jc'.ic Te ihf 4dj I  1a1I TF O19R'1 ff TTT iIt 1IeI 1k'ii 1ii TT1 ] / 
In case of oods ex5'orted outside India export to Nepal or hutan, without payment of duty. 

TItF 3cI 3c'-IC,o1 1e4,  i dldIa It [ 31ffw t! Ti I)fa-oi 
i cltcl d1ia- 1 4t di 311t 5ft 31IQ4cc1 "(314t) i cct'U fcd 3T1zPT (ST. 2), 

1998 $t TR 109 i iii Irzir t cIi 31TT d1I4l1I  tg  ff qff  
Credit of any duty aflowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is rassed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the F'inance (1'To.2) 
Act, 1998 

(v) 3'+Ccfd 3TT 1t ,iIi wr *i EA-8 ', 5fr it o-ci ,jc-'-IICa1 1c'-i (3T4'IW) 1.ld-Ucic.11, 
2001, 14i 9 3tr  , r 311t i  3 oI  * IT r 'ii1 trifv I 
icfd 3TET i TI1 311r 314 311T .jdoj t 3tIo?I_lTtVi T1 

ic-c4- 3TIfTT, 144 t TU 35-EE dd 1trfr lv-c4, 3jCd TWT i 1'tT tJ 

TR-6 -ieidoi *I ii'4I 'E1TfVI / 
The above anplication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of tile 010 and Order-In-Appeal. It should also be accompanied by a cony of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under section 35-EE ol CEA, 1944, under 
Major Head of Account. 

(vi) tui 3rri ii  ¶1ftr mi 4r 31NdIl r 'Hfl_r1v 
4do- ('1 t!i e1N!4 k'9 ff zfrki [ fr '91 200/- dIdIj lff sD1R 3lt 1I~, Ic1do1 

.c4d- 1i e1I'il o-Q-lII t fr 'l  1000 -I i151 dIc1a1 II oIW I 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount 
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than 
Rupees One Lac. 

(D) i1? r 3nr ct r aiifr r iii'r fr iw 3iTr I lc' Ic1io1 3'-F4c1 
fi ii rr   rr 1r ir ttr 1 iitiol i ¶ i1f i)i 

RTT11UT it t11Ei 31tl'tF ff *T 'tI'chIe t! 3IT li iidi I / In case, ii the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be naid in the 
aforesaid manner, not withstandin the fact that the one appeal to the Appellant Tribunal or 
the one application to the Central ovt. As the case may be, is filled to avoid scriptoria work ii 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

(E) iiftfr inii ii 3TIizrr, 1975, 11TS-I 3IFm r 31IF tr iir nr i1r 
crlr tg  Iiftr 6.50 r iiii   1è1c. c'idll )o-1I ETT1VI / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms 01 
the Court Fee Act, 1975, as amended. 

'Ti a-ç4 c-'liC, t ,1c1Icli( c.4 a-1 t1ct,&ui  (c*  I1)  1982 
3TT rfITT d-Hd-Ic'Il 1I1d coI ciicl I1J1'I t 311 2Hd 3iIcl,1c1 Iii 'IIdI I / 

Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) j 4) 1rtr fr 3TE)W d,Iel cb tI6I11c1 c4I9, f-tIci 3 O1OiC1H Iiifr 

31tlTf 1RY1T àlk1ic. www.cbec.gov.in    1cb1 I / 
For the elaborate detailed and latest provisions relating to filing of appeal to the higher 
appellate authoril', the appellant may refer to the Departmental website www.cbec.gov.in  

(iv) 

(F) 
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::ORDER IN APPEAL::  

M/s. S.T.Modi, Ghanchivad, Suleman Kasam Street, Near Fatimabai 

Masjid, Jamnagar (hereinafter referred to as 'the appellant') , holding the Service 

Tax Registration No. ACXPM6131DSDOO1, has filed the present appeal against the 

Order in Original No. DC/JAM/R-447/2016-17 dated 13/14.02.2017 (hereinafter 

referred to as 'the impugned order') passed by the Deputy Commissioner, Central 

Excise, Jamnagar (hereinafter referred to as 'the Lower Adjudicating Authority'). 

2. The facts of the case are that the appellant filed a refund claim of Rs. 

6,82,270/- of Service Tax on account of retrospective exemptions granted to the Service 

Provided to the Government Department and local Authorities as provided in the 

Section 102 Finance Act, 1994 as amended vide Section 159 of the Finance Act, 2016. 

The Refund claim was claimed under Notification No. 09/2016-ST. The claim pertains to 

Refund of Service Tax under Section 102 of the Finance Act, 1994 ( as enacted vide 

Section 159 of the Finance Act, 2016). On scrutiny of the refund claim by the proper 

officer, it was found that the appellant was required to submit following documents/ 

information and they have not submitted the same. 

The copies of contract of relevant contracts/ agreements with terms & 

conditions duly stamp duty paid, since the refund is to be granted only 

in respect of contracts entered prior to 01.03.2015 , this is a mandatory 

requirement. 

ii. Evidence of Service Tax payment in respect of Service provided to the 

Government organization for which refund claim filed. 

iii. Invoice! Bill raised by the appellant to the Government authority. 

iv. Detailed calculation sheet detailing contract-wise / Bill wise payments 

received and service tax thereon payable. The appellant has not submitted any 

details regarding their total gross income and actual service tax payable thereon 

and further they have not specified gross income on which they had made the 

excess payment of service tax , then of actual required to be made and 

merely on submission of service tax payment challans , the claim has been filed. 

Appellant has not submitted any evidence! calculation sheet to that effect that the 

refund claimed is part of the service tax returns filed by them. 

v. Nothing is forthcoming from the records , whether the appellant has 

reversed CENVAT credit amount towards the services so exempted 

retrospectively. 

vi. The appellant has not mentioned specific service category under which 

they have provided service to the Government and now claimed as 

Refund. 

vii. Refund application Form-R in duplicate with pre-receipt. 

viii. Final Bills & R.A. raised by the Government authority. 

3. The above observation culminated into issuance of Show Cause Notice 

No. V.44(18)86/Refund/2016-17 dated 2.12.2016 for rejection of refund claim of Rs. 
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6,82,270/-. The said show cause notices was adjudicated by the proper adjudicating 

authority vide the impugned order, under which the Refund claim of Service Tax and 

interest totally amounting to Rs. 6,82,270/- was rejected. 

4. Being aggrieved by the impugned order, the appellant filed the present 

appeals, interalia, on the following grounds: 

(i) The appellant submitted that at the time filing of refund claim, they had enclosed Tender 

Acceptance Letter! Summery of Contract, Copies of Challans under which Service Tax 

has been paid. Copies of ST-3 Returns and Audit Reports etc.. Appellant has put effort to 

obtain necessary documents / information and Contract Agreement and requested 

Garrison Engineer to provide the said document vide letter dated 10th  January 2017, but 

the same could not be made available from Garrison Engineer. 

(ii) The appellant has also submitted that the adjudicating authority has not considered tender 

which were opened prior to 1.3.2015 and also not given any opportunity to provide any 

other sustainable documents for the same. 

(iii) The appellant has also submitted that adjudicating authority has overlooked the summary 

reflecting nature of work, date of work order, contract wise ledger, Books of Accounts and 

copy of Service Tax payment challans alongwith summary of all challan paid submitted 

with Refund application. 

(iv) The appellant has also submitted that "Works Contract' as defined in Section 65B(54) 

which read as "Works Contract" means a contract where in transfer of property in Goods 

involved in the execution of such contract is leviable to tax as sale of Goods and such 

contract is for the purpose of carrying out construction, erection, commissioning, 

installation, completion, fitting out, repair, maintenance, renovation, alteration of any 

movable or immovable property or for carrying out any other similar activity or a part 

thereof in relation to such property, as the transfer of property in Goods is involved said 

category of Service are taxed under 'Works Contract". 

(v) The appellant further submitted that adjudicating authority has committed grave error in 

rejection of refund claim and the Order-in-Original is required to be set-aside and appeal 

may be allowed 

5. Opportunity of personal hearing in the matter was granted to the appellant 

on 15.02.2018 and 27.02.2018. Mr. Mehul Vora, authorized representative of the 

appellant appeared for personal hearing in the matter. He reiterated submission dated 

14.04.2017 submitted with the appeal and requested to allow the appeal. 

FINDINGS: 

6. I have carefully gone through the facts of the case, the impugned order 

and the submissions of the appellant in the memorandum of appeals. The limited issue 
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to be decided in the present appeal is whether the appellant is entitled to the refund of 

Service Tax of Rs. 6,82,,270/- claimed to have been paid towards the Service tax 

liabilities during the period from 01.042015 to 29.02.2016 in respect of Service provided 

to the Military Engineering Services- Garrision Engineer. 

7. I find that the lower adjudicating authority has rejected the refund claim, 

interalia, on the grounds that appellant has not declared any ground or provisions for 

filing the refund application. The appellant has submitted the refund claim under 

Notification No. 09/2016-ST, dated 1st  March 2016 however the adjudicating authority 

has mentioned that amendment came into effect from 01.03.2016 and the refund 

application pertains to period prior to 01 .03.2016 i.e. 01 .04.2015 to 29.02.2016 and the 

appellant has failed to provide copies of the relevant contracts! agreements with 

terms & conditions which is a mandatory requirement. The adjudicating authority 

has also mentioned that the refund claim pertains to refund of Service Tax under 

Section 102 of the Finance Act, 1994 ( as enacted vide Section 159 of the Finance Act, 

2016) and is required to be filed under the same provisions of law. The Order-In-

Original rejecting the refund claim also mentioned that the refund claim filed merely on 

the basis of Service Tax payment challans and tender acceptance letters, is not 

admissible. The adjudicating authority had also mentioned that there is no provision of 

claiming refund in interest paid on refund under the provisions of Section 102 or 

Notification No. 09/2016-ST. The refund claim was also rejected on the ground that it 

was hit by bar of unjust enrichment. 

7.1. I find that the service related to various construction work and work 

contract, when provided to the Government, a local authority or to the Governmental 

authority were exempted under the mega exemption Notification No. 25/2012-ST, dated 

20.06.2012. The said exemption was withdrawn vide Notification No. 06/2015-ST, dated 

01.03.2015. Section 102 was inserted to the Finance Act, 1994 by the Finance Bill, 

2016, which is reproduced at below. 

Section 102 (1) Notwithstanding anything contained in section 66B, no service tax 
shall be levied or collected during the period commencing from the 1st day of April, 2015 and 
ending with the 29th day of February, 2016 (both days inclusive), in respect of taxable services 
provided to the Government, a local authority or a Governmental authority, by way of 
construction, erection, commissioning, installation, completion, fitting out, repair, maintenance, 
renovation or alteration of— 

(a) a civil structure or any other original works meant predominantly for use other than for 
commerce, industry or any other business or profession; 
(b) a structure meant predominantly for use as — 
(i) an educational establishment; 
(ii) a clinical establishment; or 
(iii) an art or cultural establishment; 
(c) a residential complex predominantly meant for self-use or for the use of their employees 

or other persons specified in Explanation 1 to clause (44) of section 65B of the said Act, 
under a contract entered into before the 1st day of March, 2015 and on which 

appropriate stamp duty, where applicable, had been paid before that date. 
(2) Refund shall be made of all such service tax which has been collected but which would not 
have been so collected had sub-section (1)1been in force at all the material times. 
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(3) Notwithstanding anything contained in this Chapter, an application for the claim of refund 
of service tax shall be made within a period of six months from the date on which the Finance 
Bill, 2016 receives the assent of the President. 

7.2 Notification No. 25/2012-ST dated 20.06.2012 amended Notification No. 

09/2016 dated 29.02.2016, wherein after entry No. 12, entry 12 A was inserted. 

According to the amendment exemption was granted w.e.f 01.03.2016 to the services 

provided to the Government, a local authority or to a Government authority by way of 

construction, erection, commissioning, installation, completion, fitting out, repair, 

maintenance, renovation or alteration services provided under a contract which had  

been entered into prior to the 1st  March 2015  and on which appropriate stamp duty, 

wherever applicable, had been paid prior to such date. I find that refund claim filed by 

the appellant pertains to the period from 01.04.2015 to 29.02.2016 in respect of service 

provided to MES (Military Engineering Service), a Government authority under the 

above said category. Relevant entry in the Notification No. 09/2016-SI, clearly  

stipulates that amendment has been effected from 01.03.2016 and not retrospectively.  

Hence, I find that lower adjudicating authority has correctly contended that refund claim, 

in the instant case, which pertains to period prior to 01.03.2016 is not admissible as the 

appellant has failed to submit any contract with respect to service provided to MES. 

7.2 I find that appellant has filed refund in respect of 17 contracts and they 

have not submitted any contracts/ agreements with necessary terms & conditions in 

respect of any of these contracts/agreement. On scrutiny of the documents i.e. tender 

acceptance letter, it is noticed that some of the contracts are not falling within the 

purview of Section 102 of the F.A. 1994 because these contracts have been awarded to 

the appellant after 01.03.2015. I also find that in some of the contracts, the appellant 

have not even.submitted tender acceptance letters. 

7.3. I find that appellant has not mentioned under which Notification, they have 

claimed abatement @ 40 % and they have, not provided invoices under Rule 4 A of the  

Service Tax Rule 1994. Further, appellant, has failed to give proper quantification of 

refund amount claimed and also failed to justify that the amount was paid towards the 

service provided to the Government during the period from 01 .04.2015 to 29.02.2016 in 

respect of contract entered prior to 01.03.2015 in as much as no correlation details in 

respect of services charged and service tax paid thereon has been submitted. Further, 

the appellant has failed to provide any particulars gross income. 

7.4 I also find from the ST-3 returns for the relevant period, that in the instant 

case, the claimant has provided taxable service and paid service tax under the category 

of "works contracts service" , which does not fall under the ambit of Section 102 of the 

Finance Act, 1994, hence refund claim is not admissible in light of the enabling 

provisions. 
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7.5 I find that appellant has not given separate calculation in respect of 

service tax paid and interest paid on delayed payment of refund. However, from the 

challans submitted, I find that the appellant had also claimed the refund of interest paid 

by them for delayed payment of service tax. There is no specific provision in Section 

102 of the Finance Act, 1994 or Notification No. 09/2016-ST for refund of interest paid 

on delayed payment of service tax. Hence, refund of interest is beyond the scope of the 

provisions of law. 

7.6 As regards, appellant's request to grant refund so that they can reimburse 

to the Government department, I find that there is no such provision in Section I1B of 

the Central Excise Act, 1944 to grant refund for passing on the same to the customers. 

The claimant has already passed on the burden of the service tax to the customer i.e. 

Government department. I find that lower adjudicating authority has correctly placed 

the case law of M/s Grasim md. (Chem. Divn) Vs CCE, Bhopal [ 2003(153) ELT 

694(Tri.LB)] which is applicable in the facts and circumstances of the present case. In 

this case the appellant — assessee had contended that the provisions of Section 11 B 

are not applicable in their case as they had already issued credit note to the buyer. 

Hon'ble Tribunal, while relying the decision in the case of Sangam Processors 

(Bhilware) Ltd Vs CCE [1994(71)ELT 989(Tri)} dismissed the appeal filed by the 

appellant-assessee. In appeal, Hon'ble Supreme Court vide order dated 18.08.2011 

in the case of M/s Grasim Industries Ltd (2011-TIOL-82-SC-CX] held as under: 

15. So far as the issuance of the credit note is concerned, the same was issued only 
on 07.08.1991 although the duty was paid on 19.07.1989 and, therefore, the credit note was 
issued after two years of the payment of the duty and the clearance of the goods. In this 
connection, Section 12 of the Central Excise Act becomes relevant which indicates that the 
party who is liable to pay excise duty on any goods, has to file the sales invoice and other 
documents relating to assessment at the time of clearance of the goods itself. Therefore, when 
at the time of clearance no such document was filed and what is sought to be relied upon is a 
document after two years, the same raises a doubt and can not be accepted as a reliable 
document. 

7.7 I find that in the instant case, the appellant has requested the refund 

claim, so that they can reimburse the same to the customer,which can be equated with 

issuance of credit notes. Therefore, the findings of the Hon'ble Supreme Court in the 

case of M/s Grasim Industries, suprà, are squarely applicable in the facts and 

circumstances of the present case. Further, in the case of CCE, Madurai, Madurai Vs 

Vanithamani Chemicals Pvt Ltd [2009 (238) ELT 492 (Tn. Chennai)], Hon'ble tribunal 

has held that post clearance adjustments between assessee and its buyers not 

relevant in deciding eligibility of refund under Section IIB of Central Excise Act, 

1944- Bar of unjust enrichment applicable and refund to be deposited in 

Consumer Welfare Fund. Similar view has been expressed by Hon'ble CESTAT in 

case of M/s Ballarpur Industries Ltd [2005(184) E.L.T 87(Tri-Del.)]. Thus, even if the 

refund is found admissible on merits, the same is hit by the bar of unjust 

enrichment. 9 



7.8 Scrutiny of the Balance sheet for F.Y. 2015-16 reveals that the service tax 

amount claimed as refund are not shown as receivabl&'. Thus, the claimant has not 

produced any evidence to prove that the amount of service tax claimed as refund was 

borne by them and has not been passed on to the customers or has not expensed out. 

From the above discussion, I find that claimant has failed to prove that incidence of duty 

has not been passed on to any other person as required under Section 11 B of Central 

Excise Act 1944 for claiming refund. 

7.9 I find that appellant has neither produced the mandatory document i.e. 

Contracts / agreement with terms & conditions nor produced any supporting documents 

from M/s Garisson Engineer's regarding services provided by the appellant. 

7.10 I find no force in the arguments put forward by the appellant in their appeal 

as they are neither supported by any legal documents or law. 

8 In view of the above discussion and findings I am of the opinion that the 

lower adjudicating authority has correctly rejected the refund claim under Section 102 of 

the Finance Act, 1994 read with Section 11 B of the Central Excise Act, 1944 as made 

applicable to service tax matters under Section 83 of the Finance Act, 1994. Hence, I do 

not find any reason to interfere with the same. 

9. In view of the above factual and legal position, I uphold the impugned order in 

toto and reject the appeal. 

S.?. 314icbdCI3fr m  1r .wf'rr r iii j1cc1 r'l* 1rr 'iIc-1I 

9.1. The appeal filed by the appellants stand disposed off in above terms. 
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M/s. S.T.Modi, 

Ghanchivad, Suleman Kasam Street, 

Near Fatimabal Masjid, 

Jamnagar-361 001 
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Copy to:  

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad. 
2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 
3. The Additional Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 
4. 1,he Deputy Commissioner, GST & Central Excise Division, Jamnagar. 

he Superintendent, Service Tax, AR-I Jamnagar.(Through CGST Divn. Jamnagar) 
Guard File. 
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0/0 THE COMMISSIONER (APPEALS), CST & CENTRAL EXCISE 

 d, 3ft T TT / 2' Floor, GST Bhavan 

1),dl '&'k / Race Course Ring Road 

'llcb'k / Rajkot— 360 001  
Tele Fax No. 0281 —2477952/2444510 Email: cexappealsrajkot@gmail.com  

F. No. V2/694/RAJ/2010 Date: 06.06.2018 

CORRIGENDUM 

Corrigendum to Order-in-Appeal No.: RAJ-EXCUS-000-APP-148-TO-150-2017-18 

dated 01.01.201 passed by the Commissioner (Appeals), GST & Central Excise, Rajkot. 

In the aforesaid Order-in-Appeal at preamble (Er), for the words and phrases 

"M/s. DML Exim Pvt. Ltd., 405, Embassy Tower, Opp. Jubilee Garden, Jawahar Road, 

Rajkot-360 001" are substituted and be read as "MIs.  DML Exim Pvt. Ltd., 405, 

Embassy Tower, Opp. Jubilee Garden, Jawahar Road, Rajkot-360 001 and M/s. DML 

World Trade Pvt. Ltd., 405, Embassy Tower, Opp. Jubilee Garden, Jawahar Road, 

Rajkot-360 001." 

2. In the aforesaid Order-in-Appeal, the word "appellant", whenever it appeared, is 

substituted by "appellants". 

3. Para No. 1 at Page No. 3 of the aforesaid Order-in-Appeal and table appended 

therein having: - 

"MIs. DML Exim Pvt Ltd., 405, Embassy Tower, Opp. Jubilee Garden, Jawahar 

Road, Rajkot — 360 001 (hereinafter referred to as "the appellant") filed three appeals 

against three Orders-in-Original stated below in Table (hereinafter referred to as "the 

impugned orders") issued by the Deputy Commissioner, Service Tax Division, Rajkot 

(hereinafter referred to as "the lower adjudicating authority"):-" 

Sr. 

No. 

Appeal No. Order-In-Original No. & Date Amount involved 

(in Rs.) 

1.  V2/694/R1AJ/2010 286/ST/Refund/20 10 

dated 24.09.2010 

5,65,081/- 

2.  V2/695/RAJ/2010 287/ST/Refund/20 10 

dated 24.09.2010 

2,10,854/- 

3.  V2/696/RAJ/20 10 548/ST/Refund/20 10 

dated 06.10.2010 

4,62,252/- 
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are substituted to read as:- 

"The following appeals filed by the appellant as shown against each appeal 

number (hereinafter referred to as "the appellants") against the Order-In-Original as 

mentioned at Column No. 4 of the Table below (hereinafter referred as "impugned 

orders") issued by the Deputy Commissioner, Service Tax Division, Rajkot (hereinafter 

referred to as "the lower adjudicating authority")." 

Sr. 

No. 

Appeal File No. Name of the appellant Order-In-Original 

No. & Date 

Amount 

involved 

(in Rs.) 

1 2 3 4 5 

1.  V2/694/RAJ/2010 M/s. DML Exim Pvt. Ltd., 405, 

Embassy Tower, Opp. Jubilee 

Garden, Jawahar Road, Rajkot 

— 360 001 

286/ST/Refund/2010 

dated 24.09.2010 

5,65,081/- 

2.  V2/695/RAJ/2010 M/s. DML World Trade Pvt. 

Ltd., 405, Embassy Tower, 

Opp. Jubilee Garden, Jawahar 

Road, Rajkot-360 001 

287/ST/Refund/2010 

dated 24.09.2010 

2,10,854/- 

3.  V2/696/RAJ/2010 M/s. DML Exim Pvt. Ltd., 405, 

Embassy Tower, Opp. Jubilee 

Garden, Jawahar Road, Rajkot 

— 360 001 

548/ST/Refund/2010 

dated 06.10.2010 

4,62,252/- 

(-1I' '&d) 

3lkctd (3i) 

By Regd. Post AD  
To, 
1) M/s. DML Exim Pvt. Ltd., 405, Embassy Tower, Opp. Jubilee Garden, Jawahar Road, 

Rajkot — 360 001; 
2) M/s. DML World Trade Pvt. Ltd., 405, Embassy Tower, Opp. Jubilee Garden, Jawahar 

Road, Rajkot-360 001. 

Cony for information and necessary action to: 

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad 
for kind information please. 

2) The Commissioner, GST & Central Excise Commissionerate, Rajkot. 
3) The Assistant Commissioner, GST & Central Excise Division-I, Rajkot. 

Guard File. 
5) F. No. V2/695/RAJ/2010. 
6) F. No. V2/696/RAJ/2010. 
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