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Arising out of above mentioned 010 issued by Additionat!Joinl/DeputylAssistant Commissioner, Central Excise / Service Tax, 

Rajkot / Jamnagar / Gandhidham 

Ef ctcl'i & '$1ciicl [ IPT 1Z tiir /Name&Address of the Appellant & Respondent :- 

1.M/s. Vishal linpex, PlOt No. 272-275 GIDC Phase -II, Dared , Jamnagar,, 

ir 3nT(3ttfttl) ..tllrt saifr iIiIc{ ct  3'9 ir/ tt1If1TUr i t1T8T 3T 6T1T t cjt lI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

1srr jçMti 1i tT Ot'h  3TtMPt aiptt1Itur 3t41, 'r(l 3cMt  11t 3ItI115PT 1944 t tRT 35B 
3fP1T4 a3tftfr:l994 t51Rt86i3 dlaT*fl3tT*iq,cfll/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) n41','u't u.t..r ft itw  frm e oi  3T4l a' iltur *T t* 4l, ittYr t 
2. 3tg. e. sr, 4 (, r nft ut(v I! 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) 5q'ra tit'4.4, 1(a) t tW stir 33t?tstl 3TttTaT 1t* 3P?i i1U 5Ti, ii 3'qg iY ar'e  3tift?tPr .-ita,lb,t,uT 
r t1I'ersT aiir 4t1stT, , çTclW Tfi t8Ta'r 3iiutc.- C.o? st T 'sst ut1  IF 

To the West regional bench of Customs, Exctse & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Rhawan. 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pars- 1(a) above 

(iii) 31'fI?PT .-itniftt.t.  i 1T 3t1fl t1TT sti* fVrW c'it 1l,c't' (M4tt) )t.itio'?, 2001, i Pli.'i 6 i 3ia4r fsftftr fiir 
EA-3 g tfl4 l,iit istr iil' I r v t1 e Tsr, zxi sqg st stTsr ,snr t 

,'titm arsti .,t.iS.ii, iv 5 l4R ZT 3ir stir, 5 ni 'iv sti 50 iir astr 3tlTfil 50 stu v * wirer: 1,000!- 
5,000/- 3TTaT 10,000/- er stiT tt1ilftTT asTT rT f ici'.i ti ltilfttT tli'l' T 3TJT1TT, eelbci 3{4l?liT 

r Ifl5T r aftlq 1ict e srrr fft ai1nw ste atr STIJ ),aiici ir t'rc att festi aIsTT .ttTiF I 
elIuci t'tc t titir, t t 3t liT5T * lstT '4II',' ae  3ttftT?Pr .-qrit)wut f Ititsi lsr/r I ppiir 3nr ( 31th) r 

tv 31Tflsr-r * nir 500/- 'w stir IltitftTr st r ststT ir I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 I as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000!-, Rs.10,000/- where amount of duty demand!interestlpenalty!refund is upto 5 Lac., 5 Lac to 50 t.ac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shail be accompanied by a fee of Rs. 500/-. 

3t4l1'tir rr 1I1str e rststT 3tiftr, f'r 31I1str, 1994 T urn 86(1) 3iar ot.r 1qiaic.Tt, 1994, e 1tsrsr 9(1) * clt.i 

ffti lir S.T.-5 'ft irir rtisi 1 sier f s4tTir iraft ,  nq7 w 

(3t %4J1t1ict sile) 3flT si* v e n1r, i6i otw t iTsr ,ssttir t stTw lt iir 

qv 5 stU stT 3t stir, 5 tTt V itT 50 itrt ettv Trstr 311Ta1 50 iti ttV 3t1tlstT Tft wrnr: 1,000/- 'tk 5,000/- 
sttt 3mnT 10.000!- str 1iir1'ta itt 1jRi irf rst7  stl ftftft pi stir misr. ie)a te.ftiftir .-.witIst"t t rnsr r 
llll'

. 'k°'  1itT niti at1iT I ie1Ir T'F stit tTflir, 
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500/- tv stir Thi1tfTr sti zsiti strnir r'Pn I, 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994. to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Ra. 
1000/- where the amount of service tax & interest demanded & penalty levied of As. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five Iakhs but not exceeding Rs. Fifty Lakhs. 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. I Appiication made for grant of stay shail be accompanied by a fee of Rs.5001-. 

(A) 

(8) 



(i) 1çc( 3tftJlflT, 1994 t tIRT 86 *f 3-tIgr3f (2) (2A) i f sl 3rtfl, oiw 'joirfi, 1994, 1i&i 9(2) 
9(2A) ii 1itfiftr S.T.-7 ttT *t.dTI 3I*i I1tr 39Tr, ici Ii 3f54T 3IJ?1 (3Ttfll), '.-k 

iu JftlT 3t1!r r qf(  itt (3 * r crf iili ft i1) 3)T 3IT7 çiir itri',' 39T 3tTaT 59I*d, 
ic'ii jri 'ti'!'(, 3tMf5( .-iii(b'hU'I 3fl1 6 T 3{tr 'tIn  sfr ft I / 
The appeal under sub section (2) and (2A) of the Section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (One of which shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) 11iT ic'ii ai't. 3i4lTtPT iil1.uu (èc) r wl 31tft?4 t ji& f cqi 3tflw 1944 
35 i 3iMr, it 1 14 M1I1lt, 1994 1 tim 83 i 3tIP1T dTt 3f ffi[, *r S4 , T 3T1r r ct1 ttftr 

ifIo * 314k * jc'4i r/i w 5ITT r 10 g1rr (10%), iw ot.ji I'ul1 , T ,,1.9.it, 1 .,IJ1W 
fii1/i , T SpTmIT frsu U 8t tIflT r MR)T t 1i tT a1T? 3f4lT1 ii 'ift * 3{11r i 

 cqic 1i ei 3ff4T 111r fi rijia * Ir ii,1  
(i) im113tTOT 
(ii) Irn T1 TtDr 
(iii) T 1oii'w?t kr  6 i 3171IITI 
- si tr ir tIRT t Irrfli (T. 2) M1bfT 2014 T 3{TT * ¶f 3ltMPT Sl1l1 t tIT fRIthsr 

3T PJ*l/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposil payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duly Demanded' shall include 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

)IR I1*TVT 3fl: 
RevIsion applIcatIon to Government of IndIa: 

r 3t1Tr r mwr .iiIr -4i .'iui , 4'i 3r'iO 3i11lflT. 1994 *f tim 35EE T1S1I1 RTRT 
I'*, simi  iaTur 3ITim 'eI, 1cc1 1uri1, I,'Ii-O f3TTn, sttsft ailtr, ,fto.c ltr 3Tasr, 1ffi 11*. 1c110001, t 

lir T1ff "it1'tI / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building. Parliament Street, New Delhi-110001, under Section 35EE of Ihe 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

1TT i 1Tt .f'h1I4 t JUJ1 *, TT i'tiii 1ft mr * fIf iai * sir S[W  r 9IIi1.1 i cki.i lT ffT 3TI5T 4'ftial.l T1 
ttli or s j j, ff g sj r  r 4u.i, ll  m 
fiTft )TSIT * im .14.111.1 i i11Ji1 *1/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

(C) 

(i) 

(v)  

(vi)  

(D) 

I_str   * uei a mr q fl sT lq -qu r (t') r 
oii1 *, 3tim r ii tfr TT w  t PI I/ 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

jc'4I f 3iJ111 fh 1ii 31RT i eTfiT, .l'iic lT tIT JuTE )d 1TT TuT lI 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

u1ifnr qg r j-'ii.i err r r fv fr  t1I1ljt   W1utJIT1 i fTE Ju1 3flT * 
3IlTr3flT(3)TcOI11 Yd 3u181TTT (Ju 2), 1998 ItTRT   3TjuiqiI 1* 
qIfT IOT Sly I/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

fl 1iI wiy uut EA-8 *, fr *f  -qi.n (3tl) luia, 2001, r ci11 9 r 3iTrSTE SS,'c , 
TF 3flE 11SlOT i 3 JuT T 3lTPiTE *E iI11 siuIv I 'oci YTim i Ir S1,3T 3lltr 3rnflTr  3ntTE f livio.i r 
rTl'Tl 1TT   cMi  TJSlT 3ifllTT, 1944 *r tIRT 35-EE i T8 1ftiIftTI *r 3iTSft i ITWT r T TR-6 f M1 

STft uil'.'I / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule. 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

qrui 3USlr T TEI1T Ie.ifI1rt TI1I Fi f 3T8TSPf r us(t 'llIe I 
*u *200/-rRulyfli 

1000 -/ wi PnJl1T tn I 
The revision 0pp1cati0n 5halI be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

u1 r 31l1r * sji 3ofr wr imr st4r iir 3ntr r wr miim. krf sr * fim alur .iil4i ir r *r 
3ft *r I?ar t14 l* * Sl* i f si1flThJl 314'lTfty JP1i1nTuT O 3llTE STE .I'11 111iH C4. 3dim tSTT t1STT I I 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid In the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Centrat Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

.-4iiue4q r 3u1TluR, 1975, MTJft-I r aisrug 1JTr 3TlT 114 TPl4 3Tl1 f Tl1 9T YI1T?1TE 6.50 T18 
.-1111k111 up fI.c TESIT flSTT uiI.'l / 
One copy of application or 0.1.0. as the case may be. and the order of the adjudicating authority shall bear a Court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

Tflair Tr4t, r'.iI TITRI 17 4i4'1 3ItffTPE ilsgur (wI* tlI) qJ1ieeT, 1982 * aI)ci 114 3f1TE lfUJ1 iui1 
w* ui* IIJI) Sf% 3flT Sfr 11tTE 3l14f4Tr 1IT1r SllTtt I / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and ServIé 
Appellate Tribunal (Procedure) Rules, 1982. . / 

sr at4l?Pr sn1f141 3r'flTE ilf w* * 11u1b.1 11il4., I1-cJc1  3fr .ih.ici&r iusiisf ftv, arftwtsff frsfrr *iuc 
www.cbec.gov.in  4 rw* I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant rna.'. 
refer to the Departmental website www.cbec.gov.in  
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:: ORDER-IN-APPEAL::  

The Principal Commissioner, Central Excise and Service Tax, 

Rajkot (hereinafter referred to as "the department") filed present 

appeal against Order-in-Original No. 128/ADC/PV/2016- 17 dated 

28.02.2017 (hereinafter referred to as "the impugned order") passed 

by the Additional Commissioner, Central Excise and Service Tax, 

Rajkot (hereinafter referred to as "the lower adjudicating authority") 

in the matter of MIs.  Vishal Impex, Plot No. 272-275, GIDC Phase-IT, 

Dared, Jamnagar (hereinafter referred to as"the respondent"). 

2. The Brief facts of the case are that the respondent was 100% 

Export Oriented Unit, engaged in manufacturing of various Brass 

products falling under various Chapters of Central Excise Tariff Act, 

1985. They were holding Private Bonded Warehouse License issued 

under Section 58 of the Customs Act, 1962 and had permission 

under Section 65 of the Customs Act, 1962 to manufacture finished 

goods under bond. Audit of the unit revealed that the respondent 

had cleared finished goods viz. "Brass re-melted ingots" valued at 

Rs.3,52,75,420/- during the period from January 2004 to September 

2004 in DTA against Foreign Exchange Remittances received from 

Exchange Earners Foreign Currency (EEFC) account as per para 

6.9(b) of the EXIM Policy 2002-2007, on payment of duty at 

concessional rate i.e. 50% of the aggregate duties leviable under 

Section 3 of the Central Excise Act, 1944 in terms of Notification No. 

23/2003-CE, dated 31-03-2003. However, as per Condition No. 2 of 

the said Notification, benefit of concessional rate of duty can be 

made available to the goods cleared into DTA if the goods are 

cleared into DTA in accordance with sub-para (a), (b), (d) and (h) of 

para 6.8(b) of EXIM Policy and to the satisfaction of jurisdictional 

Deputy/Assistant Commissioner of Central Excise. The respondent 

admitted that they had cleared their finished goods under Para 6.9(b) 
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of the EXIM Policy and were not aware that they were required to 

clear finished goods subject to satisfaction of jurisdictional Central 

Excise Assistant Commissioner as per condition 2(11) of Sr. No. 2 of 

Notification No. 23/2003-CE, dated 31-03-2003. 

2.2 Show Cause Notice No. JMR/AR-SSBY/COMMR/24/2009 dated 

22-01-2009 was issued to the respondent demanding short-paid 

Central Excise duty of Rs. 67,30,070/- under Section hA of the 

Central Excise Act, 1944 along with interest under Section 11AB of 

the Act and proposing penalty under Rule 25 of the Central Excise 

Rules, 2002 read with Section 11AC ibid. The lower adjudicating 

authority vide impugned order dropped the proceedings initiated 

against the respondent finding that the respondent correctly paid 

central excise duty by availing benefit of concessional rate of duty 

under Notification No. 23/2003-CE dated 31.03.2003 and in view of 

letter dated 04.12.2003 of the Development Commissioner, KASEZ 

clarifying that there should not be any objection for EOUs clearing 

the finished goods in DTA under Para 6.8 (b) of the policy against 

payment in foreign exchange under Para 6.9(b) of the policy since 

decision of the Development Commissioner is binding on this 

department. 

3. Being aggrieved with the impugned order, the department 

preferred present appeal, inter-a//a, on the following grounds: 

(i) The lower adjudicating authority has observed that the 

respondent correctly paid duty by availing benefit of concessional 

rate of duty under Notification No. 23/2003-CE dated 3 1-03-2003 and 

that clarifications issued by the Development Commissioner, KASEZ, 

are binding on Central Excise department, but the lower adjudicating 

authority has not appreciated the fact that benefit of concessional 

rate of duty under Notification No. 23/2003-CE dated 31-03-2003 is 

subject to the conditions mentioned therein. The benefit of 

concessional rate of duty under Notification No. 23/2003-CE dated 
Page No.4 of 18 
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31-03-2003 is available to a 100% EOU on clearance of finished 

goods into DTA, subject to fulfillment of Condition No. 2, prescribed 

under the said Notification. As per the Condition No. 2 (i), benefit of 

payment of concessional rate of duty is available if goods are cleared 

into Domestic Tariff Area in accordance with sub-paragraphs (a), (b), 

(d) and (h) of Paragraph 6.8 of the Export and Import Policy, 

whereas the respondent had cleared their finished goods under Para 

6.9(b) of the Export and Import Policy and thus, they have not 

fulfilled the said condition of the Notification. 

(ii) As per Condition No. 2(u) of the notification, exemption shall 

not be availed until Deputy/Assistant Commissioner of Central Excise 

is satisfied with the said goods that the same are similar to the goods 

which are exported or expected to be exported from the unit. 

Whereas, the respondent had cleared goods without satisfaction of 

the jurisdictional Deputy/Assistant Commissioner of Central Excise at 

the relevant time. Thus, the respondent has failed to fulfill this 

condition also. 

(iii) The lower adjudicating authority has placed reliance on the 

letter dated 04.12.2003 of the Development Commissioner, KASEZ 

and held that the clearances affected under Para 6.9(b) of the policy 

is admissible for the concessional rate of duty under the said 

Notification No. 23/2003—CE dated 31.03.2003. But, the Development 

Commissioner, KASEZ in his letter dated 04.12.2003 has nowhere 

clarified that the respondent is eligible for benefit of concessional rate 

of duty under the aforesaid notification in respect of clearances made 

by them under Para 6.9(b) of the EXIM Policy and also informed that 

the Ministry clarified that the two facilities [i.e. clearance of finished 

goods into DTA under Para 6.8(b) and Para 6.9(b)] are independent 

of each other. The lower adjudicating authority held that the letter 

dated 04.12.2003 of the Development Commissioner, KASEZ is 

binding on Central Excise department. The letter cannot take place of 
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the said notification issued under the Central Excise Act, 1944 and 

statutory provisions regarding payment of Central Excise duty at 

appropriate rates cannot be ignored on the basis of the said letter. 

(iv) CBEC Circular No. 93/2000-Cus. dated 21.11.2000, as relied 

upon by the lower adjudicating authority, clarified that when other 

conditions are satisfied, the denial of such benefits envisaged under 

Foreign Trade Policy by Central Excise authorities is not proper and 

legal. In the present case, no question of denying of any benefit 

envisaged under Foreign Trade Policy and the respondent was not 

prevented from clearing their finished goods into DTA on the basis of 

permissions granted by the Development Commissioner, KASEZ. 

However, the respondent was required to pay appropriate Central Q 

Excise duty at prescribed rates instead of concessional rate of duty 

under Notification No. 23/2003-CE, dated 31-03-2003 under the 

guise of clarification issued by the Development Commissioner, 

KASEZ, as the benefit of any exemption notification can be availed 

only subject to the fulfillment of conditions mentioned therein. 

3.1 In view of the above grounds and the statutory provisions, the 

impugned order was liable to be set aside and demand of Rs. 

67,30,070/- along with interest payable thereon, under Section 11AB 

of the Central Excise Act, 1944 was requested to be confirmed and 

also to impose penalty under Section 11AC of the Central Excise Act, 

1944 as proposed in the aforesaid Show Cause Notice. 

4. Personal hearing in the matter was attended to by Shri R. T. 

Vajani, Consultant who reiterated their submissions given during 

adjudication and contradicted the grounds of appeal given by the 

department; that the impugned order is correct, legal and proper; 

that department in EA-2 has given someone else name; that they do 

not manufacture cement as said in brief facts of the appeal memo, 

which shows total non-application of mind on part of the department; 

that Development Commissioner has already granted permission for 
Page No.6 of 18 
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DTA sale. No one appeared from the Department despite P H notices 

issued to the Commissionerate. 

4.1 The respondent vide letter dated 26.03.2018 has, fnter-alla, 

submitted Memorandum of Cross-Objections pointing out mistakes in 

the appeal memorandum such as: 

(i) MIs.  Rambo Cement Pvt. Ltd. Plot No. 272-275, G.I.D.C., 

Dared, Phase-2, Jamnagar shown as respondent in Column No. 2 of 

EA-2 proforma whereas respondent is MIs.  Vishal Impex. 

(ii) words "payable in respect of Cement cleared by them" 

mentioned at line 7 of the Para 7(i) of the appeal whereas the 

respondent is manufacturer of brass products. 

(iii) words "and to confirm the demand of Service Tax" mentioned 

in Para 11(u) of the appeal whereas no service tax is involved in the 

present case. 

(iv) the department claimed relief for imposition of penalty under 

Rule 25 and Rule 26 of the Central Excise Rules, 2002 in Para 7(i) of 

the appeal but not claimed in Para 11(u) of the appeal. 

(v) Statement dated 05.01.2007 of Shri Vasant V. Kataria, 

Proprietor of the respondent is not relied upon document as per the 

Annexure — B of the impugned SCN and hence it cannot be used as 

evidence. 

4.2 The Development Commissioner, KASEZ, Gandhidham vide 

letter dated 12.09.2003 has granted permission for eligible DTA Sales 

at concessional rate of duty under Para 6.8(b) of the EXIM Policy 

2002-2007 to the respondent, on the basis of their physical export 

during the period from April, 2003 to June, 2003. The respondent 

requested the Development Commissioner, KASEZ, Gandhidham to 

permit them to effect DTA Sales at concessional rate against 

payment in Foreign exchange and accordingly, the Development 

Commissioner, KASEZ, Gandhidham vide letter dated 26.09.2003 

amended the permission dated 12.09.2003 & granted permission to 
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sale the ftems in DTA against payment in Foreign Exchange. Further, 

three permissions for DTA Sale on their eligibility against physical 

export effected by them during the period from July, 2003 to 

September, 2003; October, 2003 to December, 2003 and January, 

2004 to March, 2004 respectively have been granted in terms of Para 

6.8(b) of the EXIM Policy by the Development Commissioner, KASEZ, 

Gandhidham vide letters dated 14.11.2003, dated 22.03.2004 and 

dated 02.07.2004 respectively and in Condition No. 5 of the said 

letters, it is mentioned that "the items permitted for sale in DTA shall 

also be cleared against payment from overseas in terms of Para 

6.9(b) of the EXIM Poilcy. 

4.3 The respondent vide letter dated 25.11.2003 had approached 

the Development Commissioner, KASEZ, Gandhidham that central 

excise authority was not agreed for clearance in DTA at concessional 

rate of duty under Notification No. 23/2003 against remittance 

received in foreign exchange, since, the same is covered under Para 

6.9(b) of the EXIM Policy. The Development Commissioner, KASEZ, 

Gandhidham vide letter dated 04.12.2003, addressed to the Assistant 

Commissioner, Central Excise Division, Jamnagar explained the 

provisions of Foreign Trade Policy that 'Yn this context, it is to in form 

that the issue regarding sale of fin/shed goods in DTA by the EOUs 

against payment from EEFC account of the buyer in DTA or against 

FE remittance received from overseas in terms of para 6.9(b) of the 

Policy against their DTA sale entitlement under para 6.8(b) of Exim 

Poficy, was taken up with the Department of Commerce, New Dethi 

and the same was a/so discussed in the Board of Approval EOUs. The 

Ministry has clarified that the two fadilties are independent of each 

other and, therefore, they can be dubbed as well, as none of them is 

dependent on other. Therefore, there should not be any objection for 

the EOL/s dearing the finished goods in DTA under para 6.8(b) of the 

Policy against payment in foreign exchange under para 6.9(b) of the 
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Policy. You are, therefore, requested to permit the unit to make DTA 

sale against various permissions granted by this office without any 

further delay." After satisfaction, the then Deputy Commissioner, 

Central Excise Division, Jamnagar had allowed such clearance of 

goods tO the respondent, on the basis of the above letter dated 

04.12.2003 of the Development Commissioner, KASEZ, Gandhidham. 

Thus, the respondent had cleared the goods subject to satisfaction of 

jurisdictional Central Excise Deputy/Assistant Commissioner as per 

condition 2(H) of Sr. No. 2 of Notification No. 23/2003-CE, dated 31-

03-2003. 

4.4 The statement dated 05.01.2007 of Shri Vasant K. Kataria, 

Proprietor of the respondent was not relied upon in the SCN. 

Therefore, the same cannot be used in the present appeal and the 

said statement is not supported by any material evidence and hence, 

it cannot be used as evidence. 

4.5 The respondent submitted that there are decisions of CESTAT 

on the similar issue in which applicability of concessional rate of duty 

under Notification No. 2/95-CE dated 04.01.1995 (now Notification 

No. 23/2003-CE dated 31.03.2003) for DTA Sales against payment in 

Rupees and against payment in Foreign exchange under Para 9.9 and 

Para 9.10 of the then EXIM Policy — 1997-2002 are discussed in detail 

and finally decided. Para 9.9 and Para 9.10 of the EXIM Policy are 

similar to Para 6.8 and Para 6.9 of the F.T.P. — 2002-2007 and the 

respondent relied upon following judgments: 

(I) Virlon Textile Mill reported as 2007 (04) LCX 0002; 

(ii) Virlon Textile Mill reported as 2002 (139) ELT 0371; 

(iii) Kurt-O-John Shoe Components (I) P. Ltd. reported as 2003 

(158) ELT 0300; 

(iv) Juned Billal Memon reported as 2008 (221) ELT 45 (TRI-LB). 

4.6 The above judgments pertain to Para 9.9(b) & Para 9.10(b) of 

EXIM Policy 1997-2002,hith are similar to Para 6.8 and Para 6.9(b) 
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of the Foreign Trade Policy 2004-2009 and in same way, provisions 

of Notification No. 2/1995-CE dated 04.01.1995 were similar to 

Notification No. 23/2003-CE dated 01.03.2003 and therefore, these 

Judgements are squarely applicable in the present case. 

Findings:  

5. I have carefully gone through the facts of the case, impugned 

order, appeal memorandum filed by the department, memorandum of 

cross objections filed by the respondent and written as well as oral 

submissions made during and after the personal hearing. The issue to 

be decided on the present appeal is whether clearances effected by 

the respondent under Para 6.9(b) of the Foreign Trade Policy can be 

considered for eligibility of concessional duty benefit available under 0 
Notification No. 23/2003-CE dated 31.03.2003 or not. 

6. The department submitted that the benefit of concessional rate 

of duty under Notification No. 23/2003-CE dated 31.03.2003 is 

available to goods cleared into DTA in accordance with sub-

paragraphs (a), (b), (d) and (h) of Paragraph 6.8 of Export and 

Import Policy, 2002-2007 and subject to the satisfaction of 

jurisdictional Central Excise Deputy/Assistant Commissioner. I would 

like to reproduce relevant portion of the said Notification which reads. 

as under: 

c2EOU/EHTP/STP — Exemption to specified goods 

produced therein — 

"In exercise of the powers conferred by sub-section (1) of 

section 5A of the Central Excise Act, 1944 (1 of 1944) 

(hereinafter referred to as the Central Excise Act), the 

Central Government, being satisfied that it is necessary in 

the public interest so to do, hereby exempts excisable 

goods of the description specified in column (3) of the 

Table below, and falling within the Chapter, heading No. 

or sub-heading No. of the First Schedule to the Central 
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Excise Tariff Act, 1985 (5 of 1986) (hereinafter referred 

to as the Central Excise Tariff Act), specified in the 

corresponding entry in column (2) of the said Table, 

produced or manufactured in an export oriented 

undertaking or an Electronic Hardware Technology Park 

(EHTP) Unit or a Software Technology Park (STP) Unit 

and brought to any other p/ace in India in accordance 

with the provisions of Export and Import Policy and 

subject to the relevant conditions specified in the 

Annexure to this notification, and referred to in the 

corresponding entry in column (5) of the said Table, from 

so much of the duty of excise leviable thereon under 

section 3 of the Central Exdse Act as specified in the 

corresponding entry in column (4) of the said Table. 

TABLE 

Sr. 

No. 

Chapter or 

heading No. 

or sub- 

heading No. 

Descriptio 

n of 

Goods 

Amount of Duty Conditions 

(1) (2) (3) (4) (5) 

2. Any Chapter All goods In excess of the amount equal 2 

to fifty per cent of the duty 

leviable under section 3 of the 

Central Excise Act 

ANNEXURE 

    

SI. 

No. 

Conditions 

  

2. If, - 
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SI. Conditions 

No. 

(I) the goods are cleared into Domestic Tariff Area in accordance 

with sub-paragraphs (a), (b), (d) and (h) of Paragraph 6.8 of the 

Export and Import Policy;  

(ii) exemption shall not be availed until Deputy Commissioner of 

Customs or Assistant Commissioner of Customs or Deputy 

Commissioner of Central Excise or Assistant Commissioner of 

Central Excise, as the case may be, is satisfied with the said 

goods including Software, Rejects, Scrap, Waste or Remnants; 

(a) being cleared in Domestic Tariff Area, other than scrap, 

waste or remnants are similar to the goods which are 

exported or expected to be exported from the units during 

specified period of such clearances in terms of Export and 

Import Policy; 

(b) the total value of such goods being cleared under sub-

paragraphs (a), (b), (d) and (h) of Paragraph of the Export 

and Import Policy, into Domestic Tariff Area from the unit 

does not exceed 50%  of the Free on Board value of exports 

made during the year (starting from 1st April of the yea 

and ending with 31st March of next year) by the said unit; 

(c) the balance of the production of the goods which are 

similar to such goods under clearance into Domestic Tariff 

Area, is exported out of India or disposed of in Domestic 

Tariff Area in terms of Paragraph 6.9 of the Export and 

Import Policy; 

(iii) clearance of goods into Domestic Tariff Area under sub-

paragraphs (a), (b), (d).and (h) of Paragraph 6.8 of the Export 

and Import Policy shall be allowed only when the unit has 

achieved positive Net Foreign Exchange Earning ; and 
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SI. Conditions 

No. 

(iv) clearance of goods into Domestic Tariff Area under sub-

paragraph (a) of Paragraph 6.8 of the Export and Import Policy in 

excess of 5% of free on board value of exports made by the said 

unit during the year (starting from 1st April of the year and 

ending with 31st March of the next year) shall be allowed only 

when the unit has achieved positive Net Foreign Exchange 

Earning. 

6.1 In view of the above, the benefit of concessional rate of duty under 

the said Notification is available to a EOU unit in respect of clearance of 

finished goods into DTA in accordance with sub-paragraphs (a), (b), (d) 

and (h) of Paragraph 6.8 of the Export and Import Policy, 2002-2007 

subject to satisfaction of jurisdictional Deputy/Assistant Commissioher of 

Central Excise. 

6.2 The respondent relied upon various decisions of the Hon'ble CESTAT 

in their Memorandum of Cross Objections, under which applicability of 

concessional rate of duty under Notification No. 2/95-CE dated 04.01.1995 

(now Notification No. 23/2003-CE dated 31.03.2003) for DTA Sales against 

payment in Rupees and against payment in Foreign exchange under Para 

9.9 and Para 9.10 of the EXIM Policy — 1997-2002 are discussed in detail 

and finally decided in favour of appellants and submitted that Para 9.9 and 

Para 9.10 of the EXIM Policy 1997-2002 are similar to Para 6.8 and Para 

6.9 of the F.T.P. — 2002-2007 and in same way, provisions of Notification 

No. 2/1995-CE dated 04.01.1995 were similar to Notification No. 23/2003-

CE dated 01.03.2003 and submitted that these .Judgements are squarely 

applicable in the present case. 

6.3 I find that the respondent cleared their finished goods namely "brass 

re-melted ingots" into DTA in accordance with the permission granted by 

the Development Commissioner, KASEZ, Gandhidham vide letter dated 
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12.09.2003 in terms of Para 6.8(b) of Exim Policy 2002-07. The 

Development Commissioner, KASEZ, Gandhidham vide letter dated 

26.09.2003 amended the above permission dated 12.09.2003 and granted 

permission to clear the such goods into DTA against payment in foreign 

exchange. The Development Commissioner, KASEZ, Gandhidham vide 

letters dated 14.11.2003, dated 22.03.2004 and dated 02.07.2004 also 

granted permissions for clearance of such goods into DTA against 

payment from overseas, in terms of Para 6.8(b) of Exim Policy 2002-07. I 

find that Condition No. 5 of the permission letter dated 02.07.2004 

stipulates that "the items permitted for sale in DTA shall a/so be deared 

against payment from overseas in terms of Para 6.9(b) of Exim Pollcy' 

The Development Commissioner, KASEZ, Gandhidham vide letter dated 

04.12.2003 further clarified that '... there should not be any objection for 

the EOLJs clearing the finished goods in DTA under Para 6.8(b) of the 

Policy against payment in foreign exchange under Para 6.9(b) of the 

Policy'  

6.4 With a view to understand provisions of EXIM Policy vis-à-vis 

conditions of Notification No. 23/2003-CE dated 31.03.2003, I would like 

to reproduce Para 6.8(b) and Para 6.9(b) of the Exim Policy 2002-07 

which read as under: 

Para 6.8 (b): 

'?.Jnits, other than gems and jewellery units, may sell 
goods/ services upto 50 % of FOB value of exports, 

subject to fulfilment of minimum NFEP as prescribed in 

AppendLk'-I of the Policy on payment of applicable duties. 

Sales made to a private bonded warehouse set up under 
paragraph 2.39 of the policy shall also be taken into 

account for the purpose of arriving at FOB value of 
exports by EOIJ/EPZ units provided payment for such 
sales are made from EEFC account. No DTA sale shall be 
permissible in respect of motor cars, akohofic liquors, tea 
(except instant tea) and books or by a packaging/labelling 
/segregation/ refrigeration unit and such other items as 
may be notified from time to time/' 
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Para 6.9(b): 

"Supplies effected in DTA against payment from the 
Exchange Earners Foreign Currency (EEFC) Account of 
the buyer in the DTA or against foreign exchange 
remittance received from overseas." 

6.5 It can be seen from provisions of EXIM Policy 2002-07 

that as per Para 6.8(b) of the Policy, EOU may sell goods into DTA, 

upto 50% of FOB value of exports on payment of applicable duty 

provided payment for such sales are made from EEFC account, which 

has not been disputed by the department. Para 6.9 (b) of the Policy 

allows DTA clearances against payment from EEFC Account of buyer 

or against foreign exchange remittance received from overseas. 

Hence, I find that there is no vital difference in the provisions of 

EXIM Policy 2002-07 allowing DTA clearance allowed under both the 

aforesaid Paragraphs of EXIM Policy except payment terms. I also 

find that DTA permissions have been granted by KASEZ in terms of 

Para 6.8(b) of the Exim Policy and also permitted for sale in DTA 

against payment from overseas/in foreign exchange in terms of Para 

6.9(b) of the Exim Policy. Thus, I find that when all such permissions 

granted in terms of Para 6.8(b) of the Exim Policy, the respondent 

has fulfilled Condition No. 2(i) of the Notification No. 23/2003-CE 

dated 31.03.2003 and hence, respondent is eligible for benefit of 

concessional rate of duty as provided under the said Notification. 

6.6 My above view is supported by the judgment of Hon'ble 

Supreme Court in the case of Virlon Textile Mills Ltd. reported as 

2007 (211) ELT 353 (SC). Para 7 of the said judgment is reproduced 

as under:- 

"7. For the following reasons, we find merit in this civil 
appeal. Firstly, on examination of the Exim Policy we find 
that the said Policy as a rule stated that every 100% EOU 
was obliged to manufacture or produce from duty free 
imported raw materials capital goods etc., finished 
products/artides and as a rule every 100% EOU was 
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ob/i'ed to export its entire production and earn foreign 
exchange. This was what was called as Physical Exports. 
However, this rule had certain exceptions. In this civil 
appeal we are concerned with DTA sales. As an 
exception, there existed two types of DTA sales under the 
said Policy, namely, DTA sales against rupee and OTA 
sales against foreign exchange which was similar to 
physical exports. This latter category was known as 
"Other Supplies in DTA ' Therefore, to put it in brief; 
"Other Supplies in D TA" was equated with physical 
exports which, as stated above, was the general rule for 
100% EOU. In other words, the general rule was physical 
exports and other supplies in DTA was equated to 
physical exports. This equation was necessary because 
other supplies in DTA gave certain benefits to the 
economy like preservation of foreign exchange, import 
substitution, savings of transportation costs and to 
provide competitiveness and level-playing field for Indian 
exporters. According to the Revenue, the expression 
occurring in the second proviso to Section 3(1), namely, 
"a//owed to be sold in India" was app//cable only to DTA 
sales against rupee and not DTA sale against foreign 
exchange. In this civil appeal, we are concerned with the 
law as it stood prior to 11-5-2001. In our view, DTA sale 
against foreign exchange was covered by the expression 
"allowed to be sold in India" and, therefore, such sale fell 
under the proviso to Section 3(1/) of the 1944 Act. In the 
drcumstances, the duty I/ability of the assessee (appellant 
here/n) was required to be determined after allowing to it 
the benefit of Notification No. 2/95-CE, That notification 
granted partial exemption to the assessee from duties in 
respect of goods manufactured in 100% EOL/ and allowed 
to be sold in India under para 9.9 (a), (b), (c) and (d). 
Once DTA sales against foreign exchange are held to be 
covered by the proviso to Section 3(1) of the 1944 Act 
then the whole difference between DTA sales against 
rupee and OTA sales against foreign exchange, for the 
purposes of Notification No. 2/95-CE would stand 
eliminated. This would be, however, subject to the 
compliance of other conditions of Notification No. 2/95-
CE. Therefore, in our view, the Tribunal had erred in 
relying on para 9.9(b) for limiting the benefits of 
exemption under Notification No. 2/95-CE by imposing a 
new condition to the effect that the benefits would be 
admissible only in respect of 50% of such DTA sales 
against foreiin exchange. Secondly, once the permission 
was granted by the competent authority under the Exim 
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Policy to make DTA sales against foreign exchange, the 
assessee (appellant herein) was entitled to the benefit of 
concessional rate of duty under Notification No. 2/95-CE. 
If DTA sales against rupee were allowed the benefit of 
Notification No. 2195-CE, then DTA supplies against 
foreiin exchange, which were at par with physical 
exports cannot be denied the same benefits and they 
cannot be subjected to a higher duty. Thirdly, once DTA 
sales against foreiin exchange are covered by the above 
expression "allowed to be sold in India ' all issues relating 
to calculation of the duty payable in terms of notification 
No. 2/95-CE will have to be decided afresh by the 
adjudicating authority and accordingly, we hereby 
remand the matter back to the Commissioner for 
calculating the duties payable by the assessee in terms of 
Notification No. 2/95. The Commissioner will calculate the 
duties accordingly as hereinabove mentioned, Lastly, we 
are of the view that there is no fundamental difference,  
as far as the exemption notification No. 2/95-CE is 
concerned between DTA sales against foreign exchange 
and DTA sales against rupee. Once DTA sales against 
foreign exchange fall within the expression "allowed to be 
sold in India ' the Department cannot deny to such sales 
the exemption under Notification no. 2/95-CE, since DTA 
sales against foreign exchange will come under para 9.9. 
According to the Tribunal, the entire supply to DTA 
against foreign exchange was not entitled to the benefit 
of Notification No. 2/95-CE but only 50% of the supply 
was eligible for the said relief We do not see any basis 
for introduction of this condition in Notification No. 2/95-
CE. It appears that this condition is brought in on the 
ground that para 9.9(b) refers to DTA sales up to 50% of 
the FOB value of exports. In our view, the Tribunal had 
erred in relying on the said para 9.9(b) for limiting the 
benefits of exemption under Notification No. 2/95-CE in 
respect of 50% of DTA sales (supplies) against foreiqn 
exchange. One cannot ignore the fact that DTA sales in 
foreign exchange provides for better money value as 
compared to DTA sales in rupee. Therefore, if DTA sales 
against rupee are allowed the benefits of Notification No. 
2/95-CE, DTA supplies, which are at par with physical 
exports, cannot be denied the same benefits." 

6.7 I find that the department also argued that the respondent 

cleared the goods without satisfaction of the then jurisdictional 

Deputy/Assistant Commissioner whereas it is on record that the 
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jurisdictional Deputy/Assistant Commissioner was satisfied with the 

clarification dated 04.12.2003 issued by the then Development 

Commissioner, KASEZ, Gandhidham and allowed the clearance into 

DTA and hence argument of the department regarding non-

satisfaction of the Deputy/Assistant Commissioner is not tenable. 

7. In view of above factual and legal position, I find that 

respondent has correctly paid central excise duty in terms of 

Notification No. 23/2003-CE dated 31.03.2003 and there is no 

infirmity in the impugned order. Therefore, I uphold the impugned 

order and reject the appeal filed by the department. 

{qlcik RT  c$)  3{tflT cPl PIL1dl L)c1d ct[ 

'iildll 

8. The appeal filed by the department is disposed off in above terms. 

By R.P.A.D.  
To, 

( \k\  

(31lcId 

1 The Commissioner, 
CGST & Central Excise, Rajkot 
Commissionerate, CGST Bhawan, 
Race Course Ring Road, Rajkot 

2 M/s. Vishal Impex, Plot No. 272- 
275, GIDC Phase-TI, Dared, 
Jamnagar 

'1. 1iici J1I, 
1. I111 - 
'ijl-M1 k. 

Copy for information and necessary action to:  
1. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for favour of kind information. 
2. The Assistant Commissioner, CGST & Central Excise, Division-I, Jamnagar. 
Z'Guard File. 
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