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Any person aggrieved by this Order-in-Appeal my file an appeal to the appropriale authority In the following way. 

(A) IlStT tl 3c410 VIS 'ltq. 3itMl1I .-qiutl?1.a"t *i 91 3141t1.  3i'tl twIT 3tfItlluIT ,1944 l 11w 356 c 
3t3ii tli tNT 3{fIqI,  1994 Dlii 86 1 31111111 11l1+/T ZtPl l 3tT rl I! 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 356 of CEA. 1944 I Under Section 86 of the 
Finance Act. 1994 an appeal lies to:- 

(i) .t41tIT l,r.wi'r..r tw4Sni ttIl wtin ilPtr jnwr. .-ie jc'Uc4 jr tt ot  31'flllPr xtmtfur T Thil 4. it i1 IT 
2, 3111. . pi, 4 tfl, ir r ttit ut1v I! 

The Special bench of Customs. Excise & Service Tax Appellate Tribunal of West Block No. 2. IlK. Puram, New Delhi in all 
matters relating to classification end valuation. 

(ii) 3'i<l.trf 4fle4 1(a) fj UV iw 3itlltft 3111w 5W tttlt 3t4 311711 tJvIT, 4,t'T r'ilc 1FIT 1111 ot.I,( 314i14111 .-ni.vf?l,e.voi 
(It.&) T gittill hii ')lftir, , Fflii tSr, d1l1r 111w 311t11* 31fie1cIic- ..ic r .ttl .ZI1IT 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2d  Floor, fihaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3i4ivlhii iiwTh.,.oi 1151113151111 UT1w ThIT  jr'4tc j1w (314111) (1iitirt, 2001, i t5lwn 6 3kttr fm%1ta f 
si 1111T EA-3 tilt stf17t1 It 1ior tntir 15tIv I siIt It win k v t wit, wi 3tqg tWIT Itt tiiw ,aimw Itt 
3flT cQtlql iiltr ,na).lT, ITIV 5 FIRS SIT 311It wIT, 5 tIne 1w 0 50 FlitS 11111 1TIT 3111511 50 FIllS 11111 It'31Th511 tll twill: 1,000/- 
twIt, 5,000/- iirIt 311111 10,000!- twIt wi ftt(tftir wtrtjvr Itt ef ir'n lkl ttltfrItit tjw ITT pwtiw, i.dtla ti4l31Pr 

lf,hUT Itt tttmr i (1tt4v' t-cI1 i 51111 It fI* sit jjTl.i't. 5%T 1 ItIT 15111T 3tlit etilrr  5T't qiii ftttr awtr  I 
ITT I)ltltlIT, ItlI Itt 311111151 It tIT ut1v 3t1 i.ilita 31'flItiin .-qtqitbiut ItI lIntel lttti I lI1tI 31it1r (It 31th) 4r 

1ttr 311Itfi11-'tS kj 11111 500/- 11151 ITT itãftii 1.11w  31511 IT11t1. f17tT I, 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.50001-. Rs.1O,000/- where amount of duty demanduinterest/penailylreIund is upto 5 Lac.. 5 Lac to 50 Lac and 
above 50 Lac respectively In the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
Is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500!-. 

3ltll31txn  T lTFIST. 314111,  31I8l1i1Ir, 1994 Itn tnii 86(1) n 31111'iti  jlj.tirit, 1994, 1 1115w 9(1) 
111w S.T.-5 It tilt fitIt It Itt 311 i4t 011 3I11 till! Ellif 3I11T c lt11 314111 Itt I4t t, ti4i ol1 tnr It  

(351It It 1w itl tUtilflltT l* rafit) 31'tt i71It It win It win or sr1 c i  Itt suit ,aitt Itt siTu 3flT rittnt '1511 
.,ti1.ii wiT 5 tiltS 'IT 31iIt wit, 5 tIltS iiw itT 50 tiltS 51111 tilT 3111511 50 tillS iitV It 3illIlT * twill: 1,000!- 1114. 5,000/- 
11* 3111511 10,000/- twIt 4T1 11m'tl'ttn sisir Itt srI irtwr wtt 11m1Tw tjtsi wt sj.tdc, i.u1r 3111311'l IT tilfilsiwun Itt wiar 
iptot  l 51111* IISIt Itt iiiMiie, 1111 lT 1151111 311it vu1'r1 lT 11111 4111 lSI1t 511w 51I(i1 I 114151 PT ITT IT'lttTST. 

r Itt 311 1n511 It ltir utlrt SISt i.nfd 314tIt1'1 sttsnitIwr Itt later 11sttr I 5111111314111 (It 31) i flttt 3I1511-1w 11111 

500/- iilv ITt 1111/tiltS ¶1w 31511 l!15tT Pir li 

the appeal under sub section (1) of Section 86 ol the Finance Act, 1994, to the Appellale Tribunal Shall be filed In 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules. 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount ol service lax & interest demanded & penally levied of Rs. 5 Lakhs or less, Rs.5000!- where lhe 
amount of service tax & interest demanded & penalty levied Is more than five lalchs but not exceeding us. Fifty Lakhs, 
Rs.10,000I- where the Amount of service tax & interest demanded & penalty levied is more than filly Lakhs rupees, in the 
form of crossed bank draft In favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanIed by a fee of Rs.500I-. 

(B) 



(C) 

(I) 

(v) 

(I) 1r1 3i1IThv11T, 1994 f tall 86 f 3q-tvg3  (2)  g  (2A) i 3ilMlr 6% Rfl 3uM, *vi1wT Ilu,iai, 1994. 1Pur 9(2) 
9(2A) itllr SRMir wvi ST -i * *r vu aT 3ltr 411r 3fl°T, ,.-lJr 3ri rr 3f1jf 394l (314)41), 4..-lq v-'m trim 
ç.mr 'lif 31t4r *1 ttflvii icit Wt (351* * im td wvnf9lir vfr ait) Jik 3vlvilf ç4R1 11ti.i. vtpivur 3{'IviT v9ij.rd, '.ln 

rrvu/ ilam., vi 31'Mpl lrzn1bviur * 311*651 viv vu* r lir k ai* vnr r gl vfr vir * rsim vuvfl jPt I 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994. shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner 
Cenlral Excise or Commissioner, Central Excise (Appeals) (one of Which shall be a certified copy) and copy of the order 
passed by the Commissioner aulhorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 
10 file the appeal before the Appellate Tribunal. 

(ii) sfliii ir, vr'410 t,1f '351 'Hv. 314lvl) Wim51ui (lc) i svl 31411* 1 11131* *  3r'410 tpvu 31ffllll1l1r 1944 *1 
11151 35'1i 4i 315P)ST, 1* 1rrfla 311fl1vur, 1994 *f StilT 83 i v1*4ir qtei 1* 3? 4T 4 . r 31*lr 

* 314141 vui vi rmai vnr i 10 9l14r41 (10%). vw 311sf tm .ivS.ii a,l?,r & v ivi)nr, vt )m4r ,,islirtr 
IaiIcr , vu 3ft5l1°f IrtIT 41151, 4r (r 4t tim r 31511151 vtvu )r vi1* aIi) 3141)t5r vs lift 64r W4 4t151 * 3iftvii 51 

11l 3rM5i 1151 Ul f 3111411 3lTf ftiT °151 111W * fl351 111ISI C 
(i) tim11vjij4 
(ii) 41311 *1 4  vutsr tift 
(iii)  .j')c 11511  i lq{ 6 31115)51 vT 
- iri1* vw f tr tim i mviuisr (fl.i (ti. 2) 31111151vur 2014 *c 311131 * '* 11I iiffi  r tnmt 
4iim 3141)5143141111* mi,,stt ti141/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act. 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994. an appeal against this order shall lie before the Tribunal 
on paymenl of 10% of the duty demanded where.duty or duly and penalty are In dispute, or penalty, where penalty alone is In 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded shall include 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisIons of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

31111141451111* tliw 3ffvir: 
RevIsIon applicatIon to Government of IndIa: 
611 3fli1 1* 4111)4151 vl1)l4 -.ifIrt 311314* *, i arqlr, 11441 3111111a51, 1994 4* tail 35EE s tpr qllrtr * vur4jr 3111T 
a1.i, srim *weu, '151*fl{Ur  31111651  l*ii jlvlrlq, 1111*4 1*11111, 4(21) jiItr4. 111411 4)4 31411, ttII 3114, 4l1)ti1)-i 10001, 1* 
Ivu 111111 uulrii I 
A revision application lies to lhe Under Secre(aiy, to the Government of India, Revision Application Unit. Ministry of Finance. 
Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Seclion-35B ibid: 

11141 i (1*1) tmrrur s jitvi 4, vr svutuvt IR1) viii 1* fttfl .etai. 4 imi r 'u.t,i.i r Th.i vu 1rdt 313°f .w5Mtt. vii 
lllvr tif ovu 3isrl'sj 4 tt 314111 'n13lvir 'i ttisr. vu fr4* 314111 4 vu 3181151411151 f WU1'I.I'I r 1uc, fiti1) wimi. vii 

314111 ¶ /t vim r .4.vii.t &Il5I2 *1! 
In case of any loss of goods, where the loss occurs In transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether In a factory or in a 
warehouse 

311411 i 31111 tv4 ti' vii th 1* viii 4r ¶11e*'i * 11?c1  511*31131 '5131*4 4)4 ICM51 15441 (Mz) 1 
51I11 4, 1* IlTill i  31111 tilfr tt' vii Ml 1* 1lrt 41 41* l I 
In case of rebate of duly of excise on goods exported to any country or territory outsIde India of on exciabIe material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

3ivi ravir vu i111ii1 fni tvrr smr i w'r vu ij,ivr 1* viii r 14rzir vii 
In case of goods exported outside India export to Nepal or Bhulan, without payment of duty. 

 erivu 3jsilnvr * ffivi 1*  c ir vi16141vir iii * 1àfii alvim* 'r ir _ 4*4 P 3*1*4 
4r1*3um(3l$I41)r64m1 rd311%t1tilli31 (51.2), 199841 timi09*ai414rtt3 l4i1iqTvu31151* 

qi1r i iv 1)1! 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provIsions of this Act or 
the Rules made there under such order Is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

3'41'irf vti11i *r i ttl*iii 4111414111 EA-8 4, 1*41 r/tq jcMi4 1j4315 (314141) lllljftii%'I. 2001, i 1*2131 9 f 3151411 I)l11c . 
ir 311*ir r tt*viT i 3 vii * vkr4ir 4* vnstl uuIi i'tI'trt vn11vir viii vi ii 3141w 31*41411* sil*vir iiiiww *1 vtThll 
iil'it 41111 P jc'1I.i him 31114*2111, 1944 *1 11141 35-ES 5 Still l/ttii1)a iraef $1 316151561 i 411r T SIlT 'iT TR-6 4* wl* 

114114 4* vri41 uiSiI I 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 monlhs from the date on which the order sought to be appealed against is communicated and shell be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-ES of CEA, 1944, under Major Head of Account. 

3r*aiUr ii11uii i mu iI41r (6111111* nj 41316151*4* vu41 uil4 I 
11111 1rv.r 15131 visw '14 vu 311* w 1*511*200/- vi 41111151 ftvu 11151 3*1 vi1 wvi imr vim 4 1* 
mor* 1000 -I vii iputivt l*2u vnir I 
The revision application shall be accompanied by a fee of Rs. 200!- where the amount Involved In Rupees One Lac or less 
and Rs. 1000/- where the amount Involved Is more than Rupees One Lac. 

641 vi1*vi *4 vi,vr v1*1* vu Calhr 1* 1*vi 3jiT 311*41 *1/tv trim vu sluiiusr, 34111 sir * f*vii vnm eil*i mr air *r 
31) 4* fsiai q viivl 4 vi* r f/tv vilnftvil* 3r11*vr 1* vu 3141* lIT 1*Yvf avit  4*1111 vij11iisr I61tiui 1511111) I / 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid In the aforesaid manner. 
not withstanding Ihe fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 Iakh fee of Rs. 100/- for each. 

.-qi.eiq 15451 vil*l6pmvi, 1975, * 3flt,lfl-t * 391111 7lii 311*lr Vii 4P151  311*31 $r itl* '11 t61II1ftSI 6.50 '*1* vu 
.-qiqiii 1uii l*Ic il3iT f*511 uu1I / 
One copy of application or 0.1.0. as the case may be. and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I In terms of the Court Fee Act,1975, as amended. 

tfluu tivu, ..3v  IrMil trim Im .iiwt 3141461°f .-itltll1,i.v1I (5114 1ItS) 6l'ii.ir*, 1982 * a1c1 1151 31311 4141165151 viivt4* 1* 
vi1* 414 4 3fl 31) i-mr 311511451 1*vu ansi 1)1 / 

Atlenlion is also invited to the rules covering these and other related malters contained In the Customs, Excise and Service 
Appellale Tribunal (Procedure) Rules, 1982. 

svu 31411111r qilllvii* 4* .vi414r iiu15vi vi1* 4 viellrt evii'1vi f1l-qf 31k .1'fl.IdI1 tl1SIUt31f * f/tv, 31r11111°ff f*viiflr vei 
www.cbec.gov.in  4* 141 jq' 1) I I 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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:: ORDER IN APPEAL::  

MIs. Y.K. Enterprise, 103, Snehdeep Apartment, Near Digjam Circle, 

Khodiyar Colony, Air Port Road, Jamnagar, a proprietary firm (hereinafter referred to as 

'the Appellant') has filed the present appeal, against Order-In-Original No. 

107/ADC/PV/2016-17 dated 19.12.2016 (hereinafter referred to as 'the impugned 

order') issued by the Additional Commissioner, Central Excise & Customs, Rajkot 

(hereinafter referred to as 'the lower adjudicating authority'). 

2. The brief facts of the case are that the Central Excise officers of Rajkot 

Commissionerate during visit to the office of the Appellant noticed that the Appellant 

was providing taxable services, and was charging and collecting Service Tax from their 

customers, but not depositing the amount of the collected Service Tax to the account of 

Government exchequer. It was also noticed that the Appellant was not filing ST-3 

returns for the period from Financial Year 2010-11 to 2014-15. 

2.1 Show Cause Notice No. V. Service Tax/AR-I/JMR/ADC(BKS)/ 11/2016-17 dated 

18.04.2016 was issued to Appellant raising demands of Service Tax of Rs. 7,95,504/-

collected from the customers but not deposited and another demand of Service Tax of 

Rs. 24,21,822/- under proviso to Section 73(1) of the Finance Act, 1994 (hereinafter 

referred to as "the Act"); proposing penalty under Sections 76, 77(2) and 78 of the Act. 

The lower adjudicating authority confirmed demand vide the impugned order by 

recovering Service Tax of Rs. 7,95,504/- collected by the Appellant from their 

customers, but not deposited to the account of Government exchequer; confirming 

demand of Rs. 24,21,822/- under proviso to Section 73(1) of the Act along with interest 

under Section 75 of Act; imposed penalty of Rs. 7,95,504/- under Section 76 of the Act; 

imposed penalty of Rs. 90,000/- under Section 77(2) of the Act; imposed penalty of 

Rs. 12,10,911/- equal to 50 % of Rs. 24,21,822/- under Section 78(1) of the Act. 

3. Being aggrieved with the impugned order, the appellant preferred the appeal on 

the grounds that the lower adjudicating authority has erred in relying upon the oral 

evidence without establishing that amounts taken as taxable value for demanding 

service tax were received on account of actual. provision of the taxable service; that 

unless provision of taxable service is positively proved demand of Service Tax cannot be 

sustained; that the lower adjudicating authority has failed to properly compute the 

Service Tax liability and hence, the impugned order is not sustainable. 

3.1 Personal hearing in the matter was fixed on 14.11.2017 and 16.12.2017. 

Shri Vikas Mehta, Authorised Representative of the Appellant vide letter dated 

05.12.2017 sought adjournment and requested to refix hearing in the week of 

Page No. 3of9 



Appeal No.: V2/65/RAJ/2017 

4 

January, 2018. Personal hearing in the matter was, accordingly re-fixed on 17.01.2018, 

however again adjournment was sought by Shri Mehta with request to fix the hearing in 

the 2nd  week of February, 2018. Personal hearing was therefore fixed on 06.02.2018 

and 20.02.2018, however nothing is heard from the Appellant or his authorized 

representative. Since sufficient opportunities of personal hearing have been granted I 

proceed to decide the case exparte. 

Findincis :- 

4. I have carefully gone through the facts of the case, impugned order, appeal 

memorandum and submissions made by the appellant. More than three opportunities of 

personal hearing have been afforded to the Appellant which is sufficient compliance of 

principles of natural justice as laid down under Section 33A of the Central Excise Act, 

1944, as made applicable to Service Tax matter vide Section 83 of the Act. I, therefore, 

proceed to decide the case exparteon merits. 

5. The issues to be decided in the present appeal are :- 

(i) Whether Service Tax of Rs. 7,95,504/- collected but not deposited during 

FY 2010-2011 and interest thereupon of Rs. 2,04,496/-, both paid during 

the investigation appropriate is correct or not; 

(ii) Whether penalty under Section 76 of the Act for their failure to make the 

payment of service tax has been correctly imposed or not; 

(iii) Whether demand of Service Tax pertaining to FY 2011-12 to 2014-15 

amounting to Rs. 24,21,822/- has been correctly confirmed under proviso 

to Section 73(1) of the Act along with interest under Section 75 of the Act 

or not; 

(iv) Whether penalty imposed under Section 78 of the Act on the Appellant is 

correct or not. 

(v) Whether penalty imposed under Section 77(2) of the Act for incorrect 

filing of ST-3 returns for the period under dispute, as required under 

Section 70 of the Act is correct or not; 

6. Now, I proceed to decide each issue as under :- 

6.1 Regarding issue at Serial No. 5(i) above, I find that Service Tax of Rs. 

7,95,504/- pertaining to Financial Year 2010-2011 and interest of Rs. 2,04,496/- have 

been paid without any protest by Appellant as per their letter dated 23-12-2015 and 

reworked by adjudicating authority in Para 19 and 21.2 of the impugned order as under 
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"19. Personal hearing in the matter was held on 20-09- 

2016 which was attended by Shri Harendranath Mishra 

wherein he stated that he accefited the quantification of the 

Service Tax demanded against him and further stated that 

they have further paid an amount of Rs. 8,00,000/- on 27-

07-2016 and produced the copy of challan." 

"21.2 As the duty liability was already declared 

therefore there exists no grounds for invocation of, extended 

period. I also find that it has been agreed by the Noticee that 

the amount of Rs. 10,00,000/-paid by them vide Cheque No: 

592 dated 11-09-2015 of HDFC Bank, Jamnagar, deposited 

into government account on 22-09-2016 be adjusted against 

the said short paid Service Tax of Rs. 7,95,504/- and 

remaining amount be adjusted against the interest liability. 

Thus, this is voluntarilq and unconditional act of the Noticee 

vide their letter dated 23-12-2015. Therefore, I find that the 

short paid Service Tax of Rs. 7,95,504/- for the F. Y. 2010-

2011 is required to be appropriated from the amount of Rs.  

10,00,000/- paid by them vide Cheque No: 592 dated 11-09-

2015 of HDFC Bank, Jamnaqar, deposited into qovernment 

account on 22-09-2016 and the balance amount of Rs.  

2,04,496/-is required to be adjusted against interest for 

delayed payment thereon. 

[Emphasis supplied] 

6.1.1 As is evident from above, the Appellant has accepted quantification of Service 

Tax of Rs. 7,95,504/- by the lower adjudicating authority to be in order and I uphold 

the demand. As a natural consequence, interest on the aforesaid amount worked by the 

lower adjudicating authority at Rs. 2,04,496/- is also required to be upheld. 

6.2 Regarding issue at Serial No. 5(H) above, I find that penalty of Rs. 7,95,504/- 

under Section 76 of the Act has been imposed upon the Appellant for their failure to 

make the payment of service tax. Let's examine provisions of Section 76 of the Act 

which is reproduced as under :- 

"SECTION 76. Penalty for failure to pay service tax.— (1) Where 

service tax has not been levied or paid, or has been short-levied or 

short-paid, or erroneously refunded, for any reason, other than the 
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reason of fraud or collusion or willful mis - statement or 

suppression of facts or contravention of any of the provisions of 

this Chapter or of the rules made thereunder with the intent to 

evade payment of service tax, the person who has been served 

notice under sub-section (1) of section 73 shall, in addition to the 

service tax and interest specified in the notice, be also liable to pay 

a penalty not exceeding ten per cent. of the amount of such service 

tax: 

Provided that where service tax and interest is paid within a period  

of thirty days of— 

(i) the date of service of notice under sub-section (1) of section 73. no  

penalty shall be payable and proceedings in respect of such service  

tax and interest shall be deemed to be concluded; 

(ii) the date of receipt of the order of the Central Excise Officer determining 

the amount of service tax under sub-section (2) of section 73, the 

penalty payable shall be twenty-five per cent. of the penalty 

imposed in that order, only if such reduced penalty is also paid 

within such period." 

[Emphasis supplied] 

6.2.1 The appellant has paid Rs. 7,95,504/- on 22.09.2015 whereas Show Cause 

Notice has been issued on 18.04.2016, hence, the appellant has paid Service Tax 

before issuance of show cause notice, and the same has been proposed to be 

appropriated in the Show Cause Notice itself. The service tax and interest thereon 

having been paid before issuance of Show Cause Notice, I find that no penalty is 

imposable as per Section 76(1)(i) of the Act and therefore, I set aside penalty imposed 

under Section 76 of the Act. 

6.3 Regarding issue at Serial No. 5(iii) above, I find that Service Tax of Rs. 

24,21,822/- for F. Y. 2011-12 to 2014-15, has been confirmed under proviso to 

Section 73(1) of the Act. In the Appeal it is contended that demand of Service Tax has 

been confirmed based upon oral evidence whereas the lower adjudicating authority 

while confirming demand has held at Para 22.2 as under: - 

'22.2 I find that during the investigations, based on the 

documents provided by Shri Mishra himself it is clear that Noticee had 

suppressed the income from the department under the guise of 

exempted services which was not declared in their periodical statutory 

returns filed from time to time. Thus, I find that Service Tax of Rs. 

24,21,822/- has been short paid by way of resorting to willful 
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misstatement resulting into suppression of facts. Further, Section 68 of 

the Finance Act, 1994 clearly lays an onus on the Noticee to pay 

Service Tax correctly. Likewise, Section 70 ibid read with Rule 7 of 

Service Tax Rules, 1994 clearly mandates that correct returns, shall be 

filed. However, in the instant case the same has not been done so by the 

Noticee which are in contravention of the provisions of the Finance Act, 

1994 and the rules made thereunder. I also find that Noticee during the  

investigations have confessed that they have suppressed the fact of 

correct tax liability in their statutory returns and even in the personal  

hearing Shri Mishra has expressed have accepted the charges." 

[Emphasis supplied] 

4 

6.3.1 Para 4 of the impugned order reads as under :- 

((4 The Noticee vide their letter dated 23-12-2015 further stated that 

at the time of visit of their premises by the Central Excise officers, they 

had voluntarily presented post-dated cheques of Rs. 33.00 lakhs against 

their outstanding Service Tax liabilities of Rs. 32,17,326/- with a request 

to deposit the same into the Government exchequer on FIFO basis i.e. the 

first deposited cheques of Service Tax amount be adjusted against first 

Service Tax liabilities on chronological basis; that accordingly post dated 

cheques bearing No. 000592 dated 11-09-2015 of Rs. 10,00,000/- which 

was credited on 22-09-2015, as per their consent; that he stated that the  

said recovery of outstanding Service Tax be treated as the recovery of 

their outstanding Service Tax dues in respect of Financial Year 2010-il  

(along with interest thereon); that they have re-assessed their outstanding 

Service Tax liabilities for the said year and confirmed that an amount of 

Rs. 7,95,504/- was remained un-paid for the Financial Year 2010-11; that  

their intention to pay the Service Tax on FIFO basis was just to save the  

interest amount on old service tax dues; that they made this self assessed  

payment for the Financial Year 2010-11 voluntarily, unconditionally and 

without any protest in future since they have charged and collected the  

said amount of Service Tax from the service recipients." 

[Emphasis supplied] 

6.3.2 It may be seen from above, that the Appellant suo motto vide their letter 

dated 23.12.2015 tendered cheques of Rs. 33 lakhs and have also explained modalities 

of adjustment of Rs. 33 lakhs against their Service Tax liabilities. In the given facts and 

circumstances of the case I do not see any reason to interfere with the findings of the 

lower adjudicating authority order confirming Service Tax liabilities of Rs. 24,21,822/-

and interest thereupon as a natural consequence. 
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6.4 Regarding issue at Serial No. 5(iv) above, penalty of Rs. 90,000/- under Section 

77(2) of the Act, I find that lower adjudicating authority has imposed penalty for filing 

incorrect returns during FY 2011-12 to 2014-15. Let's examine relevant provisions of 

Section 77(2) of the Act which is reproduced as under :- 

"SECTION 77. Penalty for contravention of rules and provisions of Act for 

which no penalty is specified elsewhere. — 

(1)  

(2) Any person, who contravenes any of the provisions of this Chapter or 

any rules made there under for which no penalty is separately provided in 

this Chapter, shall be liable to a penalty which may extend to ten thousand  
F, rupees. 

[Emphasis supplied] 

6.4.1 I find that Section 70 provides for penalty for not filing returns but does 

not provide penalty for filing incorrect returns, whereas Section 77(2) provides to 

impose penalty if penalty is not provided anywhere else. Section 77(2) do envisage 

imposition of penalty in such cases. I, therefore, find that imposition of penalty, of Rs. 

90,000/- under Section 77(2) is justified, as detailed in Para 25.3 of the impugned 

order. 

6.5 Regarding issue at Serial No. 5(v) above, I find that lower adjudicating 

authority has imposed penalty © 50 % of confirmed Service tax demand of Rs. 

24,21,822/- as because transactions have been shown in their books of accounts. The 

Appellant has not made any justification as to why penalty should not be imposed on 

them under proviso to Section 78(1) of the Act. I, therefore, uphold imposition of 

penalty under 1st  proviso to Section 78(1) of the Act. 

7. In view of above, I set aside penalty of Rs. 7,95,504/- imposed under Section 76 

of the Act and uphold rest of the impugned order and reject appeal in respect of all 

aspects, except imposition of penalty of Rs. 7,95,504/-. 

8. 31(-k1ct,d1 kl 1l  314k1cPl 1lqkl 3'-11ctd ci' fz1T 'Ilcil 

8. The appeal filed by the appellant is disposed off as above. 

(J-Ik .1c1tl) 
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By Regd. Post A.D. 
To, 
M/s. Y.K. Enterprise, 
103, Snehdeep Apartment, 
Near Digjam Circle, 
Khodiyar Colony, 
Air Port Road, M-9909928245, 
Jamnagar 361 005. 

CoDy for information and necessary action to:  

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad for 
favour of kind information. 

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 
3. The Additional Commissioner, GST & Central Excise, Rajkot Commissionerate, 

Rajkot. 
3. The Deputy Commissioner, Central Excise, Jamnagar. 

Guard File. 
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