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Appeal / File No. 0.1.0. No. Date
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1/Rajkot/2016-17

3T EA TEAT (Order-In-Appeal No.):

RAJ-EXCUS-000-APP-023-2018-19

e & fetw / S T @/
Date of Order: 18.04.2018 Date of issue:

FAR [, 3mgaa (3rdiew), Torhie &arr aiid /

Passed by Shri Kumar Santosh Commissioner (Appeals), Rajkot

18.04.2018

3T AT T I 3OGF] R WYF, FAA 3e0E YeF JAH, IHC | AR/ WRrA| @re SRAE Il
g sy 4 gha: /

Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

INeTFHar & Al &1 a7 vg 9ar /Name&Address of the Appellants & Respondent -
1. M/s. Bhavani Industries, Ganjiwada Bhavnagar Road Rajkot ,

8 FRu(dE) ¥ i FS Ry Braffe o 0F # sogea wiRwd / oo F arer 30 2w =oaFa Y

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

G 05 5 309 YeF T I e saratEer & 9 wdiw, R0 3aug e afafamw 1944 ) unr 35B &
sieta vd R affaw, 1994 #1 uRT 86 & iAa Feafafled o v o wwd § ¥

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

TafteRToT HEiEA O grafeua wel A W e, WWQ_{WWWWW@W@%Q}WW AT wdlid A
zama:gmaéﬁaﬁﬁanﬁamu

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation,

390Fa UREdE 1(a) A Faw v ydiet & yommr A @l add A s, Y IO Y ud farF HADw Ao
(Rreee) # oRaw avha dfsa, | SR @, agATh 3iaw HeTE JEHGEIG- coots, H A afRe i

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeais other than as mentioned in para- 1(a) above

thmmmtmmma?(mymm 2001, ¥ f39A 6 & ada PUiia fre
& gy & Ay, mm:ﬁaﬁt Alar <@ & A
3T AT A FHEA, FAC 5 AW A /A FA, 5 AW TC AT 50 AW T TF HUAT 50 W@ T #ym%a}mrwm/-
oA, 5,000/ F9F IwaT 10,000/ T W PAuRAE FAv # ufa ga &1 AU v & yiaw, dEla s
FararRYETeT £ Wl & HEaw Vo F ATA @ B o 87 % 4% gaw o1l Y@ifha ¥ sve AR fRAr ST TIRT |
wafta gire & A, & f1 3 A # @ aRe g W6d 3T FurnftEer # amar Rud § 1 v Ry (w0 3ER) F
ﬁumw$m500/-mwﬁm:ﬁmmﬁwml

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is uplo 5 Lac., 5 Lac to 50 Lac and
above 50 tac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

Yl FarmfaEter & e adiw, e wfdfam, 1994 ey 86(1) & yidla Qamew fasmardl, 1994, & fas 9(1) F awa
PuiRe 99y S.T.-5 & O wiaat & & s wl Ia% wn OF IRy & Beg 3w § AW @, 3w 9w A dara w1
LD

500/- ¥4T & AR Yoo AT F QW |

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five !akhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where lhe bench of Tribunal is situated. / Application made for grant of slay shall be accompanied by a fee of Rs.500/-.
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e yffaw, 1994 1 umr 86 1 sT.uRl (2) vd (2A) ¥ sedd ot B srd, YT B, 1994, ¥ fagw 9(2) wd
9(2A)#mﬁtﬁﬁams:rﬂﬁﬁmwﬁﬁm#mm.mumaﬁmm(m.mmaw
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30U Yo WA, Y SN FrEer B amdea ot w0 F B &Y ard anar B owhy off W o weve wwh @l |/

The appeal under sub section (2) and (2A) of the seclion 86 the Finance Act 1994, shall be filed in For ST.7 as presciibed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shali be accompanied by a copy of order of Commissioner
Cenlral Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order

passed by the Commissioner authorizing the Assistant Commissioner or Depuly Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.

mﬂFF.WWQFGWWM(W)%wﬁtmtm#mmsﬁyﬁmwuﬁ
umaswtsmﬁa'a\'ﬁﬁ?rhmﬁw. 1984 Fr Uy 83 ¥ diwdd QAT I O wwp A wd &, gw IRy F 9Ny adednr
mﬁmmmmaﬁmrﬂm*1ouﬁ=m(to%),mm@mmt.mm,mm:§nhr
R &, F1 sprawr Bear e, S B 5 U & oot s B an areh iR T R @ #0E S ¥ HE 7 Q)
FAR STURFF U QAR & AT AT BT T et A BT afRw &

(i) urr 11 & %taji:ia w:rﬂ i .

(i) 7T FHr B & 7§ aaa qy

(iii) ¥RT qwr Pmed F Bon 6 ¥ ot 37 @R

- aud 77 B U ¥ e R @ 2) yftfaaw 2014 F sy ¥ qF PR 3l wfvwd & wwer Ramodey

A 3t vd wdha W ang A @y ’
For an appeal to be filed before the CESTAY, under Seclion 35F of the Cenlral Excise Act, 1944 which is also made
applicable 10 Service Tax under Section 83 of the Finance Act, 1994, an appeal againsi this order shall lie before the Tribunal
on payment of 10% of the duly demanded where duly or duty and penalty are in dispute, or penally, where penally alone Is in
dispule, provided the amount of pre-deposit payable would be subjecl to a ceiling of Rs. 10 Crores,

Under Cenlral Excise and Service Tax, "Duly Demanded” shall include :

{i) amounl determined under Section 1t D;
(i} amount of erroneous Cenval Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credil Rules

- provided further that the provisions of this Seclion shall not apply 1o the slay application and appeals pending before
any appellate authorily prior to the commencement of the Finance (No.2) Act, 2014.

I WCEHR FY qadieroy andga :

Revislon application to Gavernment of India:

XA Yelaror Wi Pemfafa awar #, 709 seae yow g, 1994 F urn I5EE ¥ wuw wigE ¥ Hedd R
uiHE, JRa R, Alevr ddea g, Red daow, aow R, dhh AE, ohed &g v, deg A, :;;g?m-noom, ]
e st =fgel / : o

A revision application lies lo the Under Secrelary, to the Government of India, Revision Application Unit, Ministry of Finance,
Depariment of Revenue, 4th Floor, Jeevan Deep Building, Padiament Stree!, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-seclion (1) of Section-358 ibid:

e A & el qFae & an A, @ e el A ® R FRE @ ER T F aeee § 2 @ Bl e sRas ar
B Belh v W 9 @ gEt @ WOHEA F 2, W R MER A A w R A A & weeeer & doe, Rl aRee @
el 3R 7w F A & aFaE & A A '

In case of any foss of goods, where the loss occurs in lransit from a factory lo a warehouse or to another faclory or from one

warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse .

R & At B e W 7§ P w @ A R # ggva w2 e o al o $ s ow ¥ ge (Ree)
A A, S aa F A Rl v ar & & e & o E :

In case of rebate of duty of excise on goods exported to any country or lerritory outside India of on excisable material used in
lhe manufacture of the goods which are exported lo any couniry or leritory outside India.

I 3o AEF F T BRC R wRA ¥ A, A9 91 A w1 A Paka B e
In case of goods exported outside India exporl to Nepal or Bhutan, wilhout payment of duly.

FRRTT 3eag ¥ 3w yew ¥ AW ¥ T S g8 ¥ 5w 3T wd gud A gauidl & aga mew B oad ok W
mrmmag(m)tmﬁam (. 2), 1998 ¥ Wiy 109 F @ aga Hr o Al Jwa AR o W oo A
aifter fee e &N :

Credit of any duly allowed 1o be ulilized towards payment of excise duty on final producls under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or afier, the dale appointed undev_ Sec.
109 of the Finance {No.2) Act, 1998.

IT0FE HideA & A ufaai w97 wewm EA8 A, S ¥ 7w 3o e (wdhw) s, 2001, ¥ fA9W 9 & sgda AT §,
T RA F WX & 3 A F Hoda B Al oo | swed dded Wy A gy @ 3nhe ady A o gfdl dw f Al
Tl wy @ Fefda sewie Yo WROEEH, 1944 1 0T 35-EE F ded MUl yow H el & ;e F @k | TR vl
Heed & S wifge) /

The above application shall be made .in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order soughl 1o be appealed against is communicated and shall be
accompanied by two copies each of the OIQ and Order-In-Appeal. It should also be:accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Accounl.

AT 3deA F wr FPfafla Puife ge $ srreh & sl afee o .
FET W T UF AE wOd A1 SEA FA @ A w9 2000 1 A Rear i 3 AR o @A UF 9@ w9E A SuEr @
w94 1000 -/ ¥ 3pTaT Rrar S |

The revision appficalinn shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or fess
and Rs. 1000/- where the amount involved is more than Rupees One Lac. :

fy 3w IRY F F AT IR F AT § A 9@3F g9 3Ry F AU yo=F 7 aaE, o A frm o wiiRd) 36 aa &
mymamqgamam*mum ARl F ©F N @, TER W oF ndEA Rear W ¥ 1/
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0; should be paid in the aforesaid manner,
nol withstanding the fact that the one appeal lo the Appellant Tribunal or the one application to the Central Gowvi. As the case
may be, is filled to avoid scriploria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

wRiNE FaEeE ew WA, 1975, F Hagd ¥ OaeER g aky W oReE 3y f v | fAuiiE 6.50 3@ =
e ek R S g wifvet / ‘

One copy of application or 0O.1.O. as the case may be, and the order of the adjudicating authorily shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedute-l in terms of the Courl Fee Act, 1975, as amended.

A wew, FET AT AeE Ud FaT HAS ~itEer (wd Rf) Pawad, 1982 # aftla vy wefewd AnREr w0
afeafda =00 o Fast 6 st o aae sneite Rear s &7 .
Altention is also inviled to the rules covering these and other related matters contained in the Cusloms, Excise and Service
Appeliale Tribunal (Procedure) Rules, 1982. :

3w A wRED W@ ade e FW A Gefia cums, R it Adwaw weunl ¥ fae, aidedl! Rweha deewe
www.cbec.gov.in R 2@ @Fd € | /

For the efaborate, delailed and latest provisions relating to filing of appeal to the higher appellate authority, the appeilant may
refer to the Deparimenlal websile www.cbec.gov.in

Q



Appeal No: V2/275/RAJI2017

:: ORDER IN APPEAL ::

M/s. Bhavani Industries, Behind PTD Ground, Ganjiwada, Bhavanagar
Road, Rajkot — 360 003 (hereinafter referred to as ‘the appellant’) has filed the
present appeal against Orders-In-Original No. [3/Superintendent/KCK/C.EX.DIV .-
1/RAJKOT/2016-17 dated 28.03.2017 as (hereinafter referred as “impugned
orders”) passed by the Superintendent, Central Excise, Division-l, Rajkot

(hereinafter referred to as “the lower adjudicating authority”).

2. The brief facts of the case are that during audit of records of the Appellant
revealed that Appellant had wrongly availed Cenvat credit of Service tax of paid
on insurance services of “Product Liability & Product Recall insurance Policy” to
insure the goods manufactured by them. The Department was of the view that
the insurance policy covered insurance pertaining to Product recall expenses to
cover up the financial losses incurred by the Appellant on account of recall of
their products already sold to their customers and this was occurring after
removal of goods from the factory premises of the Appellant and hence did not
fall within the ambit of definition of “input Service” in terms of Rule 2(l) of the
Cenvat Credit Rules, 2004 (hereinafter referred to as “the Rules”) read with
Section 2(f) of the Central Excise Act, 1944 (hereinafter referred to as "the
Act"). The jurisdictional Range Superintendent called for details of Cenvat
Credit of Service Tax on insurance pertaining Product Recall expenses for the
subsequent period from March, 2016 to November, 2016 for availment of Cenvat
credit of Rs. 4,20,000/- and issued Show Cause Notices demanding wrongly
availed Cenvat Credit under Section 11A of the Act read with Rule 14 of the
Rules, interest under Section 11AA of the Act and penalty under Rule 15 of the
Rules read with Section 11AC of the Act. The lower adjudicating authority
adjudicated Show Céuse Notice vide the impugned order confirming demand
under Section 11A of the Act, read with Rule 14 of the Rules, interest under
Section 11AA of the Act and imposed penalty and Rule 15 of the Rules read with

Section 11AC of the Act. w
7

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal, inter alia, on the following grounds :-

() The adjudicating authority has ignored the decision of Hon'ble CESTAT
Ahmedabad in the case of M/s. Harsha Engineers Ltd reported as 2012 (27)

[ Page No. 3 of 10
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Appeal No: V2/225/RAJI2017
4
STR164 (Tri-Ahmd.) applicable in their case and not followed the binding

precedent of various case laws of the higher judicial forum.

(i) Appellant has taken Cenvat credit of Service Tax paid on insurance
policies taken . for Product Liability and Product Recall Insurance Policy; that
the risk is for product recall expenses i.e. to pré)vide for expenses incurred for
recall of products or work initiated by the insured to recall that products which
may cause body injury or damage to property; that policy covers product recall
liability expenses i.e. recall expenses incurred by their customers or third parties
subsequent to unconditional acceptance for which Appellant is liable with regard
to conditions precedent to liability of the customeks, products guarantee, etc; that
the policy covered the losses incurred by their customers or by third parties
arising due to damages etc.; that the policy alsd covers recall liability expenses
incurred by their customer or by third party subsequent to unconditional
acceptance for which the appellant was Iiablé; that policy covered product
guarantee which included cost of removal, repair, alteration treatment, detection
and analyze (cost of examination) reworking or? replacement of any product or
part thereof which failed to perform the function for which it was manufactured by
the appellant; that the policy was nothing but the product guarantee policy for
which risk coverage is borne by the Insuranée Company i.e. M/s. National
Insurance Co Ltd; that in absence of insurancé the Appellaht would have to
suffer the loss due to damage product, recall expenses and loss incurred by their

customers and third parties; that to avoid such losses Appellant has taken the

R

(i) Appellant submitted that the word “includes” and “such as” as used in the

policy.

definition of Rule 2(l) of the Rules are illustrative in nature and can not be given
restrictive meaning as substantive part of the définition of ‘input service’ as well
as the inclusive part of the definition of ‘input service’ purport to cover not only
services used prior to the manufacture of final products, subsequent to the
manufacture of final products but also services relating to the business such as
accounting, auditing. etc. Thus, the definition of input service seeks to cover
every conceivable service used in the busingss of manufacturing the final
products; that the categories of services enumérated after the éxpression ‘such
as’ in the definition of ‘input service' do not rélate to any particular class or
category of services, but refer to variety of services used in the business of
manufacturing the final products; that definition do not suggest legislation

intention to restrict the definition of ‘input services’ to any particular class or
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Appeal No: V212J5/RAJ/2017
5
category of services used in the business and it would be reasonable to construe
that the expression ‘such as’ in the inclusive part of the definition of input service
is only illustrative and not exhaustive. The appeliant relied upon Hon’ble Bombay
High Court judgments in the case of M/s. Coca jCoIa India Pvt. Ltd reported as
2009 (242) ELT 168 (Bom.), and in the case: of M/s. Ultratech Cement Ltd.
reported as 2010 (260) ELT 369 (Bom). Appellant also relied upon Hon'bie
CESTAT decision in the cases of (i) M/s. Harsh Engineers Ltd -2012 (27) STR

164( Tri-Ahmd) — (ii) M/s Rotork Control (India) Pvt. Ltd (2010) (20) STR 684 (Tri-
Chennai).

'4. The jurisdictional Superintendent, GST ' & Central Excise, Division-1,

Range-IV, Rajkot, in response to personal hearing notice issued on 13.12.2017,
submitted his comments vide his letter F No. C.Ex./AR-IV/FAR-191/Bhavani
Ind./2015-16 dated 27.12.2017 wherein he, infer alia, submitted as under :-

4.1 The nature of services involved in the instant case is absolutely an after
sale activity and have no nexus with the manufacture of the goods; that the
services are post manufacturing services and cannot be inciuded in the category
of input services under any part of the definition of input services; that CBEC vide
Circular No. 97/8/2007-S.T. dated 23.08.2007 clarified that after final products
are cleared from the p|acé of removal, there will be no scope of subsequent use
of service to be treated as input service. He referred Hon’ble Supreme Court’s
judgment in the case of M/s. Maruti Suzuki Ltd. reported as 2009 (240) ELT 641

(SC). It was further submitted that Appellant was under the contractual obligation

- to avail the services and that value of such services already stood included in the

Assessable value of the finished goods would not at all be relevant for
determination of their eligibility as input serviceé; that CEBC vide Circular No.
137/3/2006-CX.4 dated 02.02.2006 also clarified that avaiiment of Cenvat credit
and valuation for payment of duty are two independent issues and valuation
aspect is not relevant with admissibility of Cenvat credit and also referred the
Hon'ble CESTAT's decision in the case of M/s. Dhananjay Confectionary as
reported in 2010 (26) STT 24 (CESTAT) and in the case of M/s. ABB Ltd.
reported as 2009 (21) STT 77 (CESTAT).

42 It is also submitted that case laws relied upon by the appellant are not
relevant in the matter and referred the following case laws against the contention

of the appellant :-

> Page No. 5 of 10
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Appeal No: V2/225/RAJI2017
6 :
(a) 2014 (307) ELT 7 (Chhatisgarh):
(b) 2015 (319) ELT 221 (SC) and -
(c) 2015 (37) STR 567 (Tri-Del).

4.3 Hon’ble Commissioner(Appeals), GST & C Excise, Rajkot vide Order-in-
Appeal No. RAJ-EXCUS-OOO-APPELLANT-108-TO-1 09-2017-18 dated
03.11.2017 has upheld the issue in favour of the Department for the pervious

period.

5. Personal hearing in the matter was attended by Shri Rahul Gajera,
Advocate who reiterated the grounds of appeal aind submitted written submission
dated 21.02.2018 and emphasized order of the ;Hon’ble CESTAT in the case of
M/s. Neo Foods Pvt. Ltd. reported as 2017-TIQL-316-CESTAT-Bang; that the
Product Recall Policy is a pre-condition for salejt of goods; that the said order is
directly on the issue; that order dated 03.11 .201? of the Commissioner(Appeals),
Rajkot needs to be corrected in view of the CESTAT’s order which was not
brought by them in their previous case deCIded vide Order dated 03.11.2017.

Shri M. A. Somani, Superintendent reiterated comments sent by the Department

and stated that appeal needs to be rejected. | W

5.1 In the written submission made during Epersonal hearing the appellant
submitted that the services in question availed by the appellant are pre-requisite
for carrying out manufacturing of the excisable gjoods as the appellant could not
have secured the contract for manufacture and sgupply of the goods in absence of
insurance policy on Product Recall. The appellént also relied upon the decision
of Hon’ble CESTAT in the case of M/s. India bements Ltd. reported as 2014
(313) ELT 714 wherein at Para 6.3 it is held as under :-

“6.3 A close reading of the above definition clearly indicate that
the term “Input services” clearly include services relating to setting
up, modernization, renovation or repairs of a factory. It inter alia
inciudes services received in connection with security. Insuring
plant and machinery to safeguard against interruption
/destruction/break-down and to cover loss of profit due to
stoppage of work due to perils like fire, riot, terrorist attack,
damages efc. is necessarily a precautionary measure to safeguard
against any unwarranted situation of the business. The security of
a company does not merely depend upon the physical security
and insurance against such perils definitely assures the financial
security of the business.” ;

5.2 Relying upon the above case, the appeljlant contended that the services

provided falls under the expression “directly or indirectly in or in relation to the
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7 |
manufacture of final product.”, that the appellant relied upon the judgment of the
Hon'ble Larger Bench of Supreme Court in theécase of M/s. Ramala Sahakari
Chini Mills Ltd. reported as 2016-TIOL-20-Hon‘bie Supreme Court-CX-LB which
states that the word “include” in the statutory%deﬁnition is generally used to
enlarge the meaning of the preceding words and therefore services in question

would qualify as ‘input service’ in terms of Rule 2(l) of the Rules.

5.3 The appellant also contended that tﬁey were registered with the
Department and were regularly filing returns in Which availment of Cenvat credit
was duly reflected and therefore it cannot be saicii that there was any position act
of suppression or mis-statement on the part of the appellant and therefore lower
adjudicating authority has erred in imposing benalty; that issue involved in
pertaining to interpretation of law and therefore in light of the decision of M/s.

Paswara Papers Ltd. reported as 2004(178) ELT 317 no penalty can be imposed
on them.

FINDINGS :-

6. I have carefully gone through the facts of the case, the impugned order
and submissions made by the appellant in grounds of appeals and written as
well oral submissions made during the persohal hearing. The issue to be
decided in the present appeal is that whether;appellant has correctly availed

Cenvat Credit of Service Tax paid on Product Recall insurance Services under

Rule 2(l) of the Rules or not. W

6.1 | find that the definition of “input service” under Cenvat Credit Rules, 2004
with effect from 01.04.2011 reads as under:-

“Rule - 2 (I) ‘input service’ means any service, -

(i) used by a provider of output service for providing an
output service; or :

(ii) used by a manufacturer, whether directly or indirectly,
in or in relation to the manufacture of final products and
clearance of final products upto the place of removal, -

and includes services used in relation to modernization,
renovation or repairs of a factory, premises of provider of
output service or an office relating to such factory or
premises, advertisement or _sales promotion, market
research, storage upto the place of removal, procurement of
inputs, accounting, auditing, financing, recruitment and quality
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8
control, coaching and training, computer networking, credit
rating, share registry, security, business exhibition, legal
services, inward transportation of inputs or capital goods and
outward transportation upto the place of removal- but
excludes services, -

..................... Emphasis supplod
6.2 | find that Appellant has contended that the Services covers risk and
liabilities after manufacturing of final products and covers financial losses after
sales. Thus, it is not in dispute that the said insurénce services are meant for use
after the clearance and removal of finished good% from the place of removal and
that too after sale of the goods. Therefore, | am of the considered view that the
services in dispute cannot be held as connected ﬁirectly or indirectly in relation to
the manufacture of the finished goods to justify a&)pellant’s claim that the services
falls within the purview of the first part of the déﬁnition of Input Services under
Clause 2(1) (ii).

7. The appellant has contended that theggiven services are essentially
required to secure purchase orders and for the financial security of the business
and hence, services are covered under second ’%part of clause (ii) of definition of
“Input Service” i.e. used in relation to. | find that élause (ii) of the above definition
reveals that ‘input service’ is restricted to serjvices used up to the place of
removal and availed and utilized when the goods exported are lying in the
factory. However, | find that the said insurancé taken by the appellant for the
goods already sold to their customers. Serv%ces in dispute covers risk or
consequent liabilities post clearance from the fac_jtory gate of the Appellant. It has
been argued that it relates to Sales and hence ﬁelating to sales promotion. | find
that the definition of Input services phrases use& are “Advertisement and Sales
Promotion” which is in context of services in irelation to nature of marketing,
publicity etc. being utilized prior to sale of finfished goods and this category
mentioned in the definition is no way connectéd to the insurance of finished
goods for the purpose of financiali security of the Appellant for damages
subsequent to sale of goods. | find that Iegislati(j)n has put the word and phrases
“upto the place of removal” not only first part ogf the Clause (ii) but it is used in
second part of Clause (ii) also such as “storaggé upto the place of removal’ and
‘Transportation upto the place of removal’ méking it explicit that all services
referred therein must be used up to place of remjoval, which is not the case here.

The Hon’ble Supreme Court vide judgment d_éted 01.02.2018 in the case of
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9 |
M/s. Ultratech Cement Ltd reported as 2018-TIOL-42-SC-CX. has held that
Cenvat credit upto the place of removal is lonly available and therefore,
decision of the Hon’ble CESTAT in the casefof M/s. Neo Foods Pvt. Ltd.

reported as 2017-TIOL-316-CESTAT-BANG is in conflict with the judgment of the
Hon’ble Supreme Court. ‘

7.1 Para 4 of CBEC Circular No. 999/6/2015-CX, dated 28-2-2015 issued
under F.No. 267/13/2015-CX. 8 has clarified tﬁat Cenvat credit would not be
allowed once the goods are handed over to th? transporter for the purpose of

onward transmission to the buyer as reproduced below :-

|
i

“4. In most of the cases, therefore, it would appear that handing over of

the goods to the carrier/transporter for further delivery of the goods to the

buyer, with the seller not reserving the right of disposal of the goods, would

lead to passing on of the property in goods from the seller to the buyer and

it is the factory gate or the warehouse or the depot of the manufacturer

which would be the place of removal since it is here that the goods are

handed over to the transporter for the purpose of transmission to the buyer.

It is in this backdrop that the eligibility to Cenvat Credit on related input

services has to determined.” :
7.1.1 | find that in the case on hand, insurance services are extended beyond
the time and place of “removal” as it is meant foriinsurance of goods already sold
by the Appellant. The services of Product Recall.would come into play only when
any product after reaching the premises of the Abpellant has to be returned back.
Obviously, such services are well beyond scopé of input services as defined in
Rule 2(l) of the Rules. | am, therefore, of the considered view that appellant is not

eligible for credit of service tax paid on such insurance services. A~

7.2 Regarding reliance placed by the Appellaﬁt on various decision, | find that
the definition of ‘input services” has been changed w.e.f. 01.04.2011 vide
Notification No. 3/2011-CE(N.T.) dated 01.03.2011. Prior to 01.04.2011, words
and phrase “activities relating to business” was%included in the inclusive part of
the definition of Input Service and the decisioﬁs of the Hon’ble Bombay High
Court in the Case of M/s. Coca Cola India Pvt. Ltd reported as 2009(15) STR 657
(Bom.) and in the case of M/s. Ultratech Cemen’( Ltd reported as 2010 (260) ELT
(369) and of the Hon’ble CETSTAT in the céses of M/s. India Cement Ltd
reported as 2014 (313) ELT714(Tri- Chennai) and M/s. Harsh Engineers Ltd -
2012 (27) STR 164(Tri-Ahmd) were delivered% in that background. | find that
decisions of the Hon'ble CESTAT, Chennai in =‘the case of M/s. Rotork Control
(India) Pvt. Ltd reported as 2010 (20) STR 684 (Tri- Chennai) is in relation to
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insurance for Laptop computer used in the factory premises and hence, cannot

be made applicable to the case on hand. As reéards decision of Commissioner

(Appeals), Rajkot under OIA No RAJ—EXCUS-dOO-APP-208—16-17, I am of the

view that the decision is not a binding precedént in light of the discussions in

foregoing paras. ;
7.3 |, therefore, uphold the impugned order c‘ilsallowmg Cenvat credit of Rs.
4,20,000/- under Rule 14 of the Rules read W|th Section 11A of the Act. As a

natural consequence, interest under Section 11A}A is also upheld.

8. Since, Cenvat credit of Rs. 4,20,000/- Ehas been taken wrongly, the
appellant is liable to be imposed penalty under Rule 15 of the Rules in terms of
clause (a) of sub-Section (1) of Section 11AC of the Act, which says the person
should be liable to pay penalty not exceedmg' 10 % of duty so determined.
Therefore, imposition of penalty of Rs. 42,000/- under Rule 15 of the Rules read
with  Section 11AC(1)(a) of the Act which |§ 10% of duty determined, is

appropriate and is required to be upheld. l

‘ |
9. In view of the foregoing discussions, || reject the appeal filed by the

appellant and uphold the impugned order.
.t 3rdieerdt gaRT gaf #r 7§ Ffe mﬁmmaﬁ?#ﬁmm%l

9.1 Appeal filed by the appellant is disposed off in above terms.

ER R L '{
U/ ’ (FAR FaAW)
S A HIYFT (Ifew)
By R.P.AD.
To, |
M/s. Bhavani Industries, AT yaehr gefew
Ganjiwada, Fisfrarsr |,
Bhavanagar Road R
Rajkot.

Copy to for information and necessary action : -

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information. |

The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.
The Assistant Commissioner, GST & Central|Excise Division-1, Rajkot.

The Superintendent, GST & Central Excise, Rajkot

5" Guard File. 4

Ll
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