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Arising out of above mentioned 010 issued by Additional/JoinllDeputy/Assistant Commissioner, Central Excise I Service Tax, 

Rajkot / Jamnagar / Gandhidham 

Ef ctcj & W11cflc T 1P1 tr TT /Name&Address of the Appellants & Respondent :- 

1. M/s. Bhavani Industries, Canjiwada Bhavnagar Road Rejkot, 

T 3{l1l(3t4t) 55tfttT /t cil  ftfi.rf ,j, 544*c1 wfbwr / wr1SntJr 4 tiij tc rr tI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

1I1Sn ,IST 5c4i SnSn   3l'1t1li1 .iiqil,*,uT 4 il 3l$Ft, RT .icqK 1rti 3if1fvlr 1944 r tm 35B * 
3i1* tiv l!T 3tI11lsti 1994 t tim 86 *i 31Titv fif+r trir *t tr stff 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Seclion 35B of CEA. 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

q41q,ur  f 11tTIr it1 .'iia  ffsit olii -'iuf -.a' v l,it'i 34tMPT .-ot.t11.Mur f )tlw 'fl. 'r ii'* v 
2,3nT. 4s.pr, t1p, t.ftotlti li 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) i'i)'pcf i)1il  1(a) t IV SliP 3li111# 3{Sn81 1'f' Ptf 3l'ff fliir_JSli, 'ff( r'4lG iv )6lSltT 3J4f%s .-etitf)4t"r 
(fflrz) f qfa 4ttr lt1r, , . Tri11 SIslil 3tiu1 31611ee1c- OOt f ,,U.11 'it1'i I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2°" Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 In case of appeals other than as mentioned in para. 1(a) above 

(iii) 1tffl etit1ur rstT 3Tl t1iirf Sn* 11V Pr jcltC,  (31) leito1, 2001, 1sv 6 3iril fi*r iv 
lii EA-3 F Slit 6t 1it o5°F ,t1r I vs ti1 i vsr, 3TfJ 3c'llc f ir ,xztnr , r 

31'tT c'lJll41 51511 ,,t.it. 1V 5 stTSM Sn iti 5101, 5 stIlt Sl1Y Sn 50 ,ta4 v im 3It511 50 ,.tie/ SnIP 3t111Sl1 * 515st1: 1,000/- 
5000/- Snr 315141 10000/- °T Sn lttI'lfflT stintrsti r irl lr wtl ttsftf Sn 51Tl1tir, II1r 3tiflitit 

.-qiei1stai T tln8l 1 epie 1tl-cH i 51151 1ff tisS iP Sn 'tlU .iitf )taiI,cf *e 81'rc str 1er 311st1 st1ii I 
Iti 514c Sn 1111151, 1 t 351 1r1T 6'lSn 5ITF 11T IIrt 315M151 nti1bit°j *1 1F181 fl11 I Sn15M 311f (ta: 3t) 

¶v 30*451-01 1 5111 500/- v stir fftt1t rtstc ststr 51stirr 'fstr I, 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 I as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shalt be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demandlinteresllpertalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public seclor bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Ff5. 500/-. 

31fI1115r irS11711If51TUT 1 5151fT 31tff51, fcd 3lffIS15r, 1994 *1 tirll 86(1) i 3iltillr 4151T fqeioteff, 1994. f 1g 9(1) 4 cipci 
tnftftit wtt S.T.-5 SIlT st lr 4f alt stff itir s&,. sti'i 1m 30*tr t t ipff , iel srt 11I1 5f ici.{ 51t 

1141 gf 11511)8111 1ff ei1r) 34t ar* tt 41St 41st trw srI 1i 11151, at ota 51SJ ,x51l f 11T 3flT .'uuiff 1111 
iiii.ir, SnIP 5 elIot Sn io 4151, 5 stiie SniP Sn 50 stIle SnIP 11 3J5J4r 50 stIle SnIP 311f341 tfr wsrfr: 1,000/- Snt*, 5,000/- 

315141 10,000/- Snt* Sn tfllfthlj amp t siI +ii.r stlt 1Isi1fi 1j1141 Sn 115111151, i.t1)a 344111151 .ottlor t 
stipw 115-cr strlT 1I* tl tIl.j* t1t w çqtr atr iIlrP 41 i'tc qt<r 1er anstr snlv I ot1u1 t' Sn ItillIfIr, 

3 iusal * ISjT it1u atP ic1br 314111111 .-iiaii1imui f ilft5l 11511r I l'51l51 30*11 (ire 3T) c fp 3n*4v-°rt 
500/- SnIP Sn 1liñl'1r ipr atm q,.ir 'Pi1 I, 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be fited in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994. and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or tess, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five Iakhs but not exceeding Rs. Fifty Lakhs. 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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(B)  



(C) 

(i) 

(v) 

- 

(I) fyii 311sw, 1994 *r tIm 86 #t 3'r-Um3* (2) e (2A) *1 3I5I11! st r soft 3rrft, qi'r 1lijsieft, 1994, tRrIt 9(2) rr 
9(2A) *i fiftr tr'r S.T.-7 4 *t so a4r rn nsr 3n, irMI4 fiF 3I1Im 391T (3i4is), ''I4 irMir., 1rlR 

rI41 inftit 33lW 4r rllsi aisor k (3r# 4 vr ti  ñh auIrY) 3flT 39I çautr ryuuw 3ITftw 3151n1 'u ,'rr{, 
3tI 1j4r/ )aiso, w 31'Mi1T  % 3ITr s so4 so fftr * ai4 nr 4 a1 sft sow * sr imfr MF I! 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (One of which shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 
to tile the appeal before the Appellate Tribunal. 

(ii) 11150 IJ5.  3tZ 1l In diwt 30Mhz 111111'hV'I (-c) *i 91 3t4011 4t stlst* 4 .rç11( 3'tT 1t 3t1ftTh501 1944 *1 
' 'IT * 1-M 3lIf1fqa, 1994 *1 tIm 83 i itt4it aiso 511 ilns *f 4 . 1t siittr t qlft 3o1011st 

 4 .tr41sr Into io tjw!11so t suit *r 10 eliltpr (10%), stir snrsr q .,u).ir fair , so .aa.Ir, stir mw  
1airar , so snono htsu srw. sor fn r unt n 3jsr stinr fn su* ensft r'fnr sr fr ow 4 o 

.-lir i 'tO jq,n ; 3j11*ST 'InT 1v itq tpnt' 4 )ftiw tll11ir  P 
(I) tInT 11 F i 3ffp'ryr sor 
(ii)  

(iii) 'c stInt  uftim 6 31Ini'tt% in titan 
- sot si Thn sr tIm elattiur jfl't (ti,  2) 3tlIt1sm 2014 n 301St 4 q,* fvtft 30M1sr eiThwrft j tmtn 
T50tiT330M15[4t*lf 

For an appeal to be filed before the CESTAT, under Section 3SF of the Cenlra Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duly demanded where duty or duty and penalty are in dispute, or penaity, where penally alone Is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, 'Duty Demanded' shall include 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the siay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act. 2014. 

r3Irir: 
RevIsIon application to Government of India: 
tr wtr *r litter i1i,r lt)r aiij'à 4, 'c114 ir'rt  ¶tit 3tlblsut, 1994 T UTtT 3SEE 01151 3111411 3T11 
j1ta, 501ST sowi, r0nl1Tur 3tiow  la asrie, i.*i-a t11ioi, I1111I jiTivr, ,la.i l'r ansor, tuat 504, 4 t!,-li-110001, e 
tso Sims 'nI'rt I 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

sow t 1vtll .lwad i ui 4, sm .iertu.i fn11 sow 'tai. 4 meg t ntsntw kuc so 1n1I 315nT qtteii.  it 
fttct tnft vit 4 mmg s t  s thuli s 4 in mrnot 4 saw t ',rttritter t tti., thrd'r rusi. so 
fjl IRR 45051 .'I'or.1 Jar  #1! 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods In a warehouse or in storage whether in a factory or in a 
warehouse 

sintt at fattli tis so 11r wo e sow at ila)'i 4 asiwan w* anti a Sift 4  ic'lIO at i5 (f4c) at 
snar4 4, s* anti at fft so tx e 1Sc *i soft tI 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

s-'ur., ttsa so miasitar latin lsw ann atwT, qt so w arm  lltsu stilt l I 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duly. 

tI115Iti sr'llc at Se'1I5d at St1di.f at Iftir &  tn at11i15tinr ow  11L-.i tualln# at tw arwo r 4 31k * 
(11.2), 1998411501109 *tçaHrl irttlts 

qi1'srlatvstvi! 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the dale appointed under Sec. 
109 of the Finance (No.2) Act. 1998, 

s'.ra 3tIOtn *1 Isñ 'tow &rrI EA-8 4, 5* *1 '.-clzi 5c410.i Ijaw (3141ar) 11eti11, 2001, at ltn 9 at 3isn1or T(c 

1r 311t1r at at 3 aii at sist4n 4r susli si1't I s'Aa an*sot at sj,te 3rttr 0 3ts(iw setsi 41 o jti.i 4r stoft 
uilint ,snw l i -MI4 trvw 3tlfflftair, 1944 #1 tInT 35-EE at ayn tftsll'iln ¶lit *1 31015011 at at tik ow TR-6 *t 

 41 sitifl si1oi I 
The above application shall be made In duplicate in Form No. EA-8 as specified under Rule, 9 oF Central Excise (Appeals) 
Rules, 2001 withIn 3 months from the date on which the order sought to be appealed against is communicaled and shall be 
accompanied by two copies each of the 010, 

 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

ntrlisTuT sllfow attnst 4ilrt ufmWlsr tnsw 4T 3tzisoft 41 sti41 utIt I 
Y  twit ow sow so war 5* tn5* 200!- so Sontliti latin stun 31k af *tt.c 151ST 'tar smo nut* 4 501105 5* 

sorfi 1000 -1 so 31511051 latin sow I 
The revision appcation shall be accompanied by a fee of Rs. 200!- where the amount involved in Rupees One t.ac or less 
and Rs. 1000!- where the amount Involved is more than Rupees One Lac. 

stfft ir 311ttr 4 4 ajar ,sntt* or ttt.)sr 5* wt4ar ijar snfltr at 111w rut so 515mm. xo4son sr 4 latin woo uul4i tt psi at 
ill 41 11sei 41 4 atM at 111w smaiffalft ai$talna .ii1wtoi a* 1tit ilw in:1 sowir all oar 3nat01 lacqi stnt I I 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0 should be paid In the aforesaid manner. 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is titled to avoid scriploria work if excising Its. 1 Iakh fee of Rs. 100!- for each. 

stiniit(ilftrt .-uu0triT ITlit 31TI115W, 1975, at 3t501,fl-1 at 3101151 ¶1 3lIIr ItO I4501 3llfltr 41 tt1 11T fftt,'rftmn 6.50 irmn* itt 
.-siieioa rjaar I~latc soil Ilhiti uif'fl I 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

1115n anac, .-la 315110 ITIOt 1151 aIa,r tiMlir vsliiiilltittoT (014 111161) (taouar11, 1982 4 a151  ow 31501 sofyntn IJkIT all 

014 01* I10M'I l 31k 41 two lami stisri l! 
Attention Is also invited to the rules covering these and other related matters contained in tile Customs, Excise and Service 
Appellate Tribunai (Procedure) Rules, 1982. 

31ST 3tMsfisT wl61sofl afi s0M  itt* 4 *461ST n4o, 1ll50p 31k 41.11151 waisi5* at 111w, 3011*41 116*41w ?.ste*c 

www.cbec.gov.ln all 11w tno* I I 
For the elaborate, detailed and latest provisions relating to filing of appeal to the hi9her appellate aulhonily. the appellant may 
refer to the Departmental website www.cbec.gov.in  
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:: ORDER IN APPEAL::  

M/s. Bhavani Industries, Behind PTD Ground, Ganjiwada, Bhavanagar 

Road, Rajkot — 360 003 (hereinafter referred to as the appellant') has filed the 

present appeal against Orders-In-Original No. f3/SuperintendentlKCK/C. EX. DIV.-

1/RAJKOT/2016-17 dated 28.03.2017 as (hereinafter referred as "impugned 

orders") passed by the Superintendent, Central Excise, Division-I, Rajkot 

(hereinafter referred to as 'the lower adjudicating authority"). 

2. The brief facts of the case are that during audit of records of the Appellant 

revealed that Appellant had wrongly availed Cenvat credit of Service tax of paid 

on insurance services of "Product Liability & Product Recall Insurance Policy" to 

insure the goods manufactured by them. The Department was of the view that 

the insurance policy covered insurance pertaining to Product recall expenses to 

cover up the financial losses incurred by the Appellant on account of recall of 

their products already sold to their customers and this was occurring after 

removal of goods from the factory premises of the Appellant and hence did not 

fall within the ambit of definition of "input Service" in terms of Rule 2(l) of the 

Cenvat Credit Rules, 2004 (hereinafter referred to as "the Rules") read with 

Section 2(f) of the Central Excise Act, 1944 (hereinafter referred to as "the 

Act"). The jurisdictional Range Superintendent called for details of Cenvat 

Credit of Service Tax on insurance pertaining Product Recall expenses for the 

subsequent period from March, 2016 to November, 2016 for availment of Cenvat 

credit of Rs. 4,20,000/- and issued Show Cause Notices demanding wrongly 

availed Cenvat Credit under Section 1 IA of the Act read with Rule 14 of the 

Rules, interest under Section 1 IAA of the Act and penalty under Rule 15 of the 

Rules read with Section 1 IAC of the Act. The lower adjudicating authority 

adjudicated Show Cause Notice vide the impugned order confirming demand 

under Section I IA of the Act, read with Rule 14 of the Rules, interest under 

Section IIAA of the Act and imposed penalty and Rule 15 of the Rules read with 

Section 1 1AC of the Act. 

3. Being aggrieved with the impugned order, the appellant preferred the 

present appeal, inter alia, on the following grounds :- 

(i) The adjudicating authority has ignored the decision of Hon'ble CESTAT 

Ahmedabad in the case of M/s. Harsha Engineers Ltd reported as 2012 (27) 
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STR164 (Tri-Ahmd.) applicable in their case and not followed the binding 

precedent of various case laws of the higher judicial forum. 

(ii) Appellant has taken Cenvat credit of Service Tax paid on insurance 

policies taken, for Product Liability and Product Recall Insurance Policy; that 

the risk is for product recall expenses i.e. to provide for expenses incurred for 

recall of products or work initiated by the insured to recall that products which 

may cause body injury or damage to property; that policy covers product recall 

liability expenses i.e. recall expenses incurred by their customers or third parties 

subsequent to unconditional acceptance for which Appellant is liable with regard 

to conditions precedent to liability of the customers, products guarantee, etc; that 

the policy covered the losses incurred by their customers or by third parties 

arising due to damages etc.; that the policy also covers recall liability expenses 

incurred by their customer or by third party subsequent to unconditional 

acceptance for which the appellant was liable; that policy covered product 

guarantee which included cost of removal, repair, alteration treatment, detection 

and analyze (cost of examination) reworking or replacement of any product or 

part thereof which failed to perform the function for which it was manufactured by 

the appellant; that the policy was nothing but the product guarantee policy for 

which risk coverage is borne by the lnsuranàe Company i.e. M/s. National 

Insurance Co Ltd; that in absence of insurance the Appellant would have to 

suffer the loss due to damage product, recall expenses and loss incurred by their 

customers and third parties; that to avoid such losses Appellant has taken the 

policy. 

(iii) Appellant submitted that the word "includs" and "such as" as used in the 

definition of Rule 2(I) of the Rules are illustrative in nature and can not be given 

restrictive meaning as substantive part of the definition of 'input sei'vice' as well 

as the inclusive part of the definition of 'input service' purport to cover not only 

services used prior to the manufacture of final products, subsequent to the 

manufacture of final products but also services relating to the business such as 

accounting, auditing. etc. Thus, the definition of input service seeks to cover 

every conceivable service used in the business of manufacturing the final 

products; that the categories of services enumerated after the expression 'such 

as' in the definition of 'input service' do not relate to any particular class or 

category of services, but refer to variety of services used in the business of 

manufacturing the final products; that definition do not suggest legislation 

intention to restrict the definition of 'input services' to any particular class or 
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category of services used in the business and it would be reasonable to construe 

that the expression 'such as' in the inclusive part of the definition of input service 

is only illustrative and not exhaustive. The appellant relied upon Hon'ble Bombay 

High Court judgments in the case of M/s. Coca Cola India Pvt. Ltd reported as 

2009 (242) ELT 168 (Born.), and in the case of M/s. Ultratech Cement Ltd. 

reported as 2010 (260) ELT 369 (Born). Appellant also relied upon Hon'ble 

CESTAT decision in the cases of (i) M/s. Harsh Engineers Ltd -2012 (27) STR 

164( Tri-Ahrnd) — (ii) M/s Rotork Control (India) Pvt. Ltd (2010) (20) STR 684 (Tn-

Chennai). 

4. The jurisdictional Superintendent, GST & Central Excise, Division-i, 

Range-lV, Rajkot, in response to personal hearing notice issued on 13.12.2017, 

submitted his comments vide his letter F No. C.Ex.IAR-lV/FAR-191/Bhavani 

lnd./2015-16 dated 27.12.2017 wherein he, inter alia, submitted as under 

4.1 The nature of services involved in the instant case is absolutely an after 

sale activity and have no nexus with the manufacture of the goods; that the 

services are post manufacturing services and cannot be included in the category 

of input services under any part of the definition of input services; that CBEC vide 

Circular No. 97/8/2007-S.T. dated 23.08.2007 clarified that after final products 

are cleared from the place of removal, there willbe no scope of subsequent use 

of service to be treated as input service. He referred Hon'ble Supreme Court's 

judgment in the case of M/s. Maruti Suzuki Ltd. reported as 2009 (240) ELT 641 

(SC). It was further submitted that Appellant was under the contractual obligation 

to avail the services and that value of such services already stood included in the 

Assessable value of the finished goods would not at all be relevant for 

determination of their eligibility as input services; that CEBC vide Circular No. 

137/3/2006-CX.4 dated 02.02.2006 also clarified that availment of Cenvat credit 

and valuation for payment of duty are two independent issues and valuation 

aspect is not relevant with admissibility of Cenvat credit and also referred the 

Hon'ble CESTAT's decision in the case of M/s. Dhananjay Confectionary as 

reported in 2010 (26) SU 24 (CESTAT) and in the case of M/s. ABB Ltd. 

reported as 2009 (21) STT 77 (CESTAT). 

4.2 It is also submitted that case laws relied upon by the appellant are not 

relevant in the matter and referred the following case laws against the contention 

of the appellant :- 
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(a) 2014 (307) ELT 7 (Chhatisgarh): 

(b) 2015 (319) ELT 221 (SC) and 

(c) 2015 (37) STR 567 (Tn-Del). 

4.3 Hon'ble Commissioner(Appeals), GST & C. Excise, Rajkot vide Order-in- 

Appeal No. J-EXCUS-OOO-APPELT-108-TO-i 09-2017-18 dated 

03.11.2017 has upheld the issue in favour of the Department for the pervious 

period. 

5. Personal hearing in the matter was attended by Shni Rahul Gajena, 

Advocate who reiterated the grounds of appeal and submitted written submission 

dated 21 .02.2018 and emphasized order of the Hon'ble CESTAT in the case of 

M/s. Neo Foods Pvt. Ltd. reported as 2017-TlQL-316-CESTAT-Bang; that the 

Product Recall Policy is a pre-condition for sale of goods; that the said order is 

directly on the issue; that order dated 03.11.2017 of the Commissioner(Appeals), 

Rajkot needs to be corrected in view of the CESTAT's order which was not 

brought by them in their previous case decided vide Order dated 03.11.2017. 

Shri M. A. Somani, Superintendent reiterated comments sent by the Department 

and stated that appeal needs to be rejected. 

5.1 In the written submission made during personal hearing the appellant 

submitted that the services in question availed by the appellant are pre-requisite 

for carrying out manufacturing of the excisable 9oods as the appellant could not 

have secured the contract for manufacture and supply of the goods in absence of 

insurance policy on Product Recall. The appellant also relied upon the decision 

of Hon'ble CESTAT in the case of M/s. India Cements Ltd. reported as 2014 

(313) ELT 714 wherein at Para 6.3 it is held as under :- 

"6.3 A close reading of the above definition clearly indicate that 
the term "Input services" clearly include services relating to setting 
up, modernization, renovation or repairs of a factory. It inter alia 
includes services received in connection with security. Insuring 
plant and machinery to safeguard against interruption 
Idestruction/break-down and to cover loss of profit due to 
stoppage of work due to perils like fire, riot, terrorist attack, 
damages etc. is necessarily a precautionary measure to safeguard 
against any unwarranted situation of the business. The security of 
a company does not merely depend upon the physical security 
and insurance against such perils definitely assures the financial 
security of the business." 

5.2 Relying upon the above case, the appellant contended that the services 

provided falls under the expression "directly or1  indirectly in or in relation to the 

Page No. 6 of 10 



Appeal No: V2/25/RAJ/2O17 

7 
manufacture of final product."; that the appellant relied upon the judgment of the 

Hon'ble Larger Bench of Supreme Court in the case of M/s. Ramala Sahakari 

Chini Mills Ltd. reported as 2O16-TlOL-2O-Hon'be Supreme Court-CX-LB which 

states that the word "include" in the statutory definition is generally used to 

enlarge the meaning of the preceding words and therefore services in question 

would qualify as 'input service' in terms of Rule 2(l) of the Rules. 

5.3 The appellant also contended that they were registered with the 

Department and were regularly filing returns in which availment of Cenvat credit 

was duly reflected and therefore it cannot be said that there was any position act 

of suppression or mis-statement on the part of the appellant and therefore lower 

adjudicating authority has erred in imposing penalty; that issue involved in 

pertaining to interpretation of law and therefore:  in light of the decision of M/s. 

Paswara Papers Ltd. reported as 2004(178) ELT 317 no penalty can be imposed 

on them. 

FINDINGS  :- 

6. I have carefully gone through the facts of the case, the impugned order 

and submissions made by the appellant in grounds of appeals and written as 

well oral submissions made during the personal hearing. The issue to be 

decided in the present appeal is that whether appellant has correctly availed 

Cenvat Credit of Service Tax paid on Product Recall Insurance Services under 

Rule 2(l) of the Rules or not. 

6.1 I find that the definition of "input service" under Cenvat Credit Rules, 2004 

with effect from 01.04.2011 reads as under:- 

"Rule — 2 (I) 'input service' means any, service, - 

(i) used by a provider of output service for providing an 
output service; or 

(ii) used by a manufacturer, whether directly or indirectly,  
in or in relation to the manufacture of final products and 
clearance of final products upto the place of removal,  

and includes services used in relation to modernization, 
renovation or repairs of a factory, premises of provider of 
output service or an office relating to such factory or 
premises, advertisement or sales promotion, market 
research, storage upto the place of removal, procurement of 
in puts, accounting, auditing, financing, recruitment and quality 
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control, coaching and training, computer networking, credit 
rating, share registry, security, business exhibition, legal 
services, in ward transportation of inputs or capita! goods and 
outward transportation upto the place of removal; but 
excludes services, - 

(Emphasis supplied) 

6.2 I find that Appellant has contended that the Services covers risk and 

liabilities after manufacturing of final products and covers financial losses after 

sales. Thus, it is not in dispute that the said insurance services are meant for use 

after the clearance and removal of finished goods from the place of removal and 

that too after sale of the goods. Therefore, I am of the considered view that the 

services in dispute cannot be held as connected Iirectly or indirectly in relation to 

the manufacture of the finished goods to justify appellant's claim that the services 

falls within the purview of the first part of the definition of Input Services under 

Clause 2(l) (ii). 

7. The appellant has contended that the given services are essentially 

required to secure purchase orders and for the financial security of the business 

and hence, services are covered under second part of clause (ii) of definition of 

"Input Service" i.e. used in relation to. I find that Clause (ii) of the above definition 

reveals that 'input service' is restricted to seMces used up to the place of 

removal and availed and utilized when the gpods exported are lying in the 

factory. However, I find that the said insurance taken by the appellant for the 

goods already sold to their customers. Services  in dispute covers risk or 

consequent liabilities post clearance from the factory gate of the Appellant. It has 

been argued that it relates to Sales and hence relating to sales promotion. I find 

that the definition of Input services phrases used are "Advertisement and Sales 

Promotion" which is in context of services in relation to nature of marketing, 

publicity etc. being utilized prior to sale of finished goods and this category 

mentioned in the definition is no way connected to the insurance of finished 

goods for the purpose of financial security of the Appellant for damages 

subsequent to sale of goods. I find that legislation has put the word and phrases 

"upto the place of removal" not only first part of the Clause (ii) but it is used in 

second part of Clause (ii) also such as "storage upto the place of removal' and 

'Transportation upto the place of removal" making it explicit that all services 

referred therein must be used up to place of removaI, which is not the case here. 

The Hon'bte Supreme Court vide judgment dated 01.02.2018 in the case of 
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M/s. Ultratech Cement Ltd reported as 2018-TIOL-42-SC-CX. has held that 

Cenvat credit upto the place of removal is only available and therefore, 

decision of the Hon'ble CESTAT in the case of M/s. Neo Foods Pvt. Ltd. 

reported as 2017-TIOL-316-CESTAT-BANG is in cOnflict with the judgment of the 

Hon'ble Supreme Court. 

7.1 Para 4 of CBEC Circular No. 9991612015-CX, dated 28-2-2015 issued 

under F.No. 26711312015-CX. 8 has clarified tiat Cenvat credit would not be 

allowed once the goods are handed over to the transporter for the purpose of 

onward transmission to the buyer as reproduced below 

"4. In most of the cases, therefore, it would appear that handing over of 
the goods to the carrier/transporter for further delivery of the goods to the 
buyer, with the seller not reserving the right of disposal of the goods, would 
lead to passing on of the property in goods from the seller to the buyer and 
it is the factory gate or the warehouse or the depot of the manufacturer 
which would be the place of removal since it is here that the goody are 
handed over to the transporter for the purpoe of transmission to the buyer. 
It is in this backdrop that the eligibility to Cenvat Credit on related input 
services has to determined." 

7.1.1 I find that in the case on hand, insurance services are extended beyond 

the time and place of "removal" as it is meant forinsurance of goods already sold 

by the Appellant. The services of Product Recall would come into play only when 

any product after reaching the premises of the Appellant has to be returned back. 

Obviously, such services are well beyond scope of input services as defined in 

Rule 2(l) of the Rules. I am, therefore, of the considered view that appellant is not 

eligible for credit of service tax paid on such insurance services. 

7.2 Regarding reliance placed by the Appellant on various decision, I find that 

the definition of 'input services" has been changed w.e.f. 01.04.2011 vide 

Notification No. 312011-CE(N.T.) dated 01.03.2011. Prior to 01.04.2011, words 

and phrase "activities relating to business" wasincluded in the inclusive part of 

the definition of Input Service and the decisions of the Hon'ble Bombay High 

Court in the Case of M/s. Coca Cola India Pvt. Ltd reported as 2009(15) STR 657 

(Born.) and in the case of M/s. Ultratech Cement Ltd reported as 2010 (260) ELT 

(369) and of the Hon'ble CETSTAT in the cases of M/s. India Cement Ltd 

reported as 2014 (313) ELT7I4(Tri- Chennai) and M/s. Harsh Engineers Ltd - 

2012 (27) STR 164(Tri-Ahmd) were delivered in that background. I find that 

decisions of the Hon'ble CESTAT, Chennai in the case of M/s. Rotork Control 

(India) Pvt. Ltd reported as 2010 (20) STR 684 (Tn- Chennai) is in relation to 
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insurance for Laptop computer used in the factQry premises and hence, cannot 

be made applicable to the case on hand. As re9ards decision of Commissioner 

(Appeals), Rajkot under OIA No I am of the 

view that the decision is not a binding precedent in light of the discussions in 

foregoing paras. 

7.3 I, therefore, uphold the impugned order Jisallowing Cenvat credit of Rs. 

4,20,000/- under Rule 14 of the Rules read with Section hA of the Act. As a 

natural consequence, interest under Section 1 1A is also upheld. 

8. Since, Cenvat credit of Rs. 4,20,000/- has been taken wrongly, the 

appellant is liable to be imposed penalty under Rule 15 of the Rules in terms of 

clause (a) of sub-Section (1) of Section 11AC of the Act, which says the person 

should be liable to pay penalty not exceeding 10 % of duty so determined. 

Therefore, imposition of penalty of Rs. 42,000/- under Rule 15 of the Rules read 

with Section iIAC(i)(a) of the Act which is 10% of duty determined, is 

appropriate and is required to be upheld. 

9. In view of the foregoing discussions, I reject the appeal filed by the 

appellant and uphold the impugned order. 

S.? 11idI Rrt*43r41r 11'lci'(I qj1ct1 dN r51TTrl 

9.1 Appeal filed by the appellant is disposed off in above terms. 

 

(qJ1I'( *IcI) 

311?cl (3t1lei) 

BY R.P.A.D.  
To, 

*w* Tfr 5c1 

dI,iflcI1 

3iKluldl( tL ,uatqk. 

M/s. Bhavani Industries, 
Ganjiwada, 
Bhavanagar Road, 
Rajkot.  

Copy to for information and necessary action : - 

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 
Ahmedabad for his kind information. 

2. The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot. 
3. The Assistant Commissioner, GST & CentralExcise Division-i, Rajkot. 
4. The Superintendent, GST & Central Excise, ajkot. 

Guard File. 
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