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Passed by Shri Gopi Nath, Additional Director General (Audit), Ahmedabad Zonal Unit,
Ahmedabad.
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In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Gopi Nath, Additional Director
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

sfiawal & UfIa) &1 A1F Ud Udl /Name & Address of the Appellants & Respondent :-

1.M/s Neev Metologies P. Ltd., Plot No. 3,4, 5/A S.No. 84, Village Shapar (Veraval) Dist
: Rajkot, ‘
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal {CESTAT) at,

2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise {Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of duty demand/in erest/fpenalty/rcfund is upto 5 Lac., 5 Lac to
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public sector bank of the %lace where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(15J of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accom;l)amed_ by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & gena ty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demarided & penalty levied is more
than five lakhs but not exceeding Rs. Fl_ftg Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed _bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-. ‘

() fyeg wfofags, 1994 $1 arr 86 €7 3T (2) UH (24) & Iadd &of & N e, JaER
Faearel, 1994, & AT 9(2) Td 9(24) & dgd AUIRT 9oz S.T.-7 & & o W=l vd 3uF @
I, Pl ICUIE Yo HYAT HGFT (W), FeAd 3cUIG Yok GaRT IR JeRr i gt
s &Y (307 ¥ o 9fq gAioa @ wifjw) 3R 3NgFd SERT WEEh IMGEd 3iaT 3URE,
FAYT 3UE e VAT, B AT SRR B MG aor R F PR & are e B
afa of @rer & derest e gl |/

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall beO
filed in For ST.7 as prescribed under Rule 9 {2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copfy of order of Commissioner Central Excise or Commissioner,
Central Excise {Appeals) (one of which shall be a certified copy) and. copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,

1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,

an appeal against this order shall lie before the Tribunal on payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in

cclispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
rores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

) amount determined under Section 11 D;
11) amount of erroneous Cenvat Credit taken;
1i1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay

application and appeals 8ending before any appellate authority prior to the commencement of
the Finance (No.2) Act, 2014.
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Revision gﬁplication to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Dee

Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 ig
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or

to apother fdctory or from one warehouse to another during the course of processing of the

goods in a warehouse or in storage whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India

of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise du(tjy on final products
under the provisions of this Act or the Rules made there under such order is }?assed by the

/(\lotmrlngis?gioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (A%peals_) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the QIO and Order-In-Appeal. It should also be accoméaamed bg a _copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than
Rupees One Lac.
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covers various ‘numbers of order- in Original, fee for each Q.I.O. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one ai{)phcatlon to the Central Govt. As the case may be, 1s filled to avoid scriptoria work if
excising Rs. 1 lakh fee of Rs. 100/ - for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjudicatin
authoriPy shall bear a court fee stamp of Rs. 6.50 a$ prescribed under Schedule-I in terms o
the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in
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:: ORDER IN APPEAL ::

M/s. Neev Metologies Pvt. Ltd., Plot No. 3,4,5/A, S.No.84,Village
Shapar(Veraval) Dist.Rajkot, Gujarat (hereinafter referred to as ‘the
appellant’) has filed the present appeal against the Order-in-Original No.
138/ADC/PV/2016-17 dated 22.03.2017 (hereinafter referred to as “the
impugned order”) passed by the Additional Commissioner of Central Excise
& Service Tax,Rajkot (hereinafter referred to as “ the Adjudicating
Authority”).

Briefly stated facts of the case are as under:

2.1 The appellant holding Central Excise Registration No.
AAECN1013BEMO0O3; engaged in manufacturing of excisable goods namely
Aluminium Coil/Foil, Sheets and Scrap thereof falling under the Chapter
Heading No. 76069190, 76061190 and 76020090 respectively of the First
Schedule to the Central Excise Tariff act, 1985 and within the same
registration opted: for a division functioning under the Compounded Levy
Scheme for manufacture and clearance of the Aluminium Circles (Ch
76069210), governed under Notification No. 17/2007-CE dated.
1.3.2007(hereinafter referred to as the notification). The Range
Superintendent observed that the appellant did not file the application the
form specified in Appendix-II to the Notification; not paid the due amount of
duty; breached the condition of notification by diverting the scrap
generated during their manufacturing of Aluminium Coil/Foil/Sheets from
the CENVATable Inputs. The above act on the part of the appellant
culminated into issuance of a Show Cause Notice No.V.76/AR-Shapar/Div-

[-RJT/ADC/BKS/25/2016-17 Dated 2.5.2016.

2.2 The aforesaid Show Cause Notice were adjudicated vide impugned
order, wherein the Adjudicating Authority ordered  withdrawal of
permission to operate under optional Compounded Levy Scheme in terms of
Notification No. 17/2007-CE of dated. 1.3.2007 w.e.f. 30.4.2016; confirmed
the demand of Specified duty to Rs. 36000/-for the month of February-
March and April-2016 and ordered for its recovery along with the interest
under Section 11AB of Central Excise Act,1944; hold 376.500 Kgs. Of
Aluminium Circle cleared without payment of Central Excise Duty during
the month of March-2016,however due to non-availability of goods for
confiscation, no redemption fine were imposed; ordered to recover wrongly
availed CENVAT credit of Rs. 5,42,500/- in terms of Rule 14 of CENVAT
Credit Rules, 2004 read with Section 11A(4)(e) of Central Excise Act,1944
along with interest under Section 11AB of Central Excise Act,1944;imposed
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penalty of Rs. 5,68,500/-(Rs. 5,42,500 + Rs. 36000/-) under Section 11AC
of the CEA,1944 read with Rule 25(1) of Central Excise Rules, 2002.

3. Being aggrieved by the impugned order, the Appellant filed the

present appeal.

¢ The Adjudicating Authority erred in confirming the demand of Rs.
5,42,500/- on the ground mentioned in the impugned order in Para
23.1,23.2 & 24.

* The Adjudicating Authority erred in confirming the demand ignoring
the fact that the appellant was eligible for exemption under
Notification No. 67/95 and consequently the scrap cleared to the
circle division could not be treated as scrap cleared by availing
benefit of Cenvat Credit ; the input used in or in relation to
manufacture of circle were without payment of duty and there for
the applicant could not have availed Cevnat Credit and consequently
demand confirmed as the Cenvat Credit availed and by applying the
provision of Rule 14 of Cenvat Credit Rule was bad in law.

e The duty demanded, in the guise of Cenvat Credit is nothing but the
duty demand on the scrap cleared/transferred to circle Division
which is bad in law and liable to be set aside.

* The Adjudicating authority had himself considered the permission
granted under Notification No. 17/2007 valid till 30.4.2016 and no
part of demand is liable to be confirmed.

e The Adjudicating Authority erred in confirming the demand of Rs.
36,000/- for the month of Feb-2016 to April-2016 though the
applicant had stopped the production activity from the month of
January-2016 as informed vide their letter dated 13.6.2016.

e The Adjudicating Authority erred in withdrawing the permission w.e.f
30.4.2016, in as much as, the department had not produced any
evidence to prove so called breach of condition of the relevant
notification.

¢ Their ground raised for setting aside the demand may be treated as

the ground ‘raised for setting aside the penalty and interest.

4, Hearing in the matter was held on 12.03.2018, wherein Shri Paresh
Sheth, Advocate appeared on behalf of the appellant and reiterated the

submission of their appeal memorandum for consideration.

S. I have goﬁe through the appeal memorandum, written and oral

submission made during personal hearing by the appellant.
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5.1  Ifind that the appellant has made payment of mandatory deposit of
Rs.42650/-(7.5% of the Rs.5,68,500/- vide Union Bank of India Challan
No. 20159 Dated. 4.6.2017and thereby complied with the requirement of
mandatory pre deposit in pursuance to the amended provisions of Section

35F of the Central Excise Act,1944.

5.2 1 find that the appellant has filed appeal on 28t day from the due
date prescribed. For the aforesaid delay the appellant submitted that due
to financial crunch, they could not make the payment of pre-deposit as
required under provisions of Section 35F of the Central Excise Act, 1944
and therefore requested to condon that same. I find the reason appears to
be genuine and delay is well within the prescribed time limit of 30 days for
the Commissioner(Appeals) is empowered to extend as per Section 35 of the
Central Excise Act, 1944. I condone the delay and allow to appeal to be
heard.

5.3 Now issue before me to decide in the present appeal are

i) Whether the Adjudicating Authority rightly confirmed the
demand of Rs. 36,000/- for the month of Feb-2016 to April-2016.

1) Whether the appellant was eligible to claim benefit of exemption
under Notification No. 67/95 of the scrap generated during their
manufacturing of Aluminium Coil/Foil/Sheets from the
CENVATable Inputs and the order of Adjudicating Authority
confirming demand of Rs.5,42,500/-,attributed to the denial of
benefit of Notification 67/95 is just and proper.

iii) Whether the Adjudicating Authority correctly withdrawn the
permission w.e.f 30.4.2016.

1v) Whether the Adjudicating Authority appropriately imposed
penalty and interest.

5.4  Now I take up the 1st issue Whether the Adjudicating Authority rightly
confirmed the demand of Rs. 36,000/~ for the month of Feb-2016 to April-
2016.

Relevant portion of the Notification 17/2007 CE dated. 1.3.2007 are extracted
below.

“4. Manufacturer’s declaration and accounts. - (1) The manufacturer who has been_granted
ermission under paragraph (2) above shall make an application in the form specified in Appendix-1I
to_this notification to the Superintendent-in-charge of the factory for permission to remove the
stainess steel pattis/patias, or aluminium circles from his premises during the ensuing month
declaring the maximum number of cold roliing machines installed by him of on his behalf, in one or more
premises at any time during three calendar months immediatety preceding the said calendar month in which
such application is made.

(2) -If such application is not made fo the Superintendent of Central Excise within the time limit laid down in
sub-paragraph (1), the manufacturer shall, unless, otherwise directed by the Assistant Commissioner of

Wl
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Central Excise or the Deputy Commissioner of Central Excise, and in exceptional circumstances, be liable to
pay duty on his entire production of stainless steel pattis/pattas, or aluminium circles during the month or
part thereof in respect of which the application was to be made, at the rate prescribed in the First Schedule to
the Central Excise Tariff Act, 1985 (5 of 1986) read with any relevant notification issued under sub-section
(1) of section SA of the Central Excise Act, 1944 (1 of 1944).

(3) The manufacturer shall also intimate the Superintendent of Central Excise in writing of any proposed
change in the number of cold rolling machines installed by him or on his behalf, and obtain the written
approval of such officer before making any such change.”

I find that as per the clause 4(1) of the Notification it is prescribed
that The manufacturer who has been granted permission under paragraph
(2) above shall make an application in the form specified in Appendix-II to
this notification to the Superintendent-in-charge of the factory for
permission to remove the stainless steel pattis/pattas, or aluminium circles
from his premises during the ensuing month. In the present case the
appellant did not give any application in the form specified in Appendix-II
for the month February—March & April-2016; not given any intimation of
closure/proposed change in of their production during the month
February-March & April-2016;not produced any evidence of payment of
monthly specified duty for the respective months; not produced any
permission of the Additional/Joint Commissioner condoning failure to
comply with any' conditions laid down in Notification No. 17/2007 as
provided under Clause 7 of the Notification. Accordingly, the adjudicating
authority has rightly confirmed the demand of Rs. 36,000/- for the
month of Feb-2016 to April-2016.

5.5 Now I come to the 2 issue whether the appellant was eligible to
claim benefit of exemption under Notification No. 67/95 of the scrap

generated during their manufacturing of Aluminium Coil/Foil/Sheets from
the CENVATable Inputs.

5.5.1 Notification No. 67/95-C.E., dated 16-3-1995

Capital goods and inputs captively consumed within the factory of production

In exercise of the powers conferred by sub-section (1) of section 5A of the Central Excises and Salt
Act, 1944 (1 of 1944), the Central Government, being satisfied that it is necessary in the public
interest so to do, hereby exempts -

(i) capital goods as defined in rule 57Q of the Central Excise Rules, 1944 manufactured in a factory
and used within the factory of production;

(ii) goods specified in column (2) of the Table hereto annexed (hereinafter referred to_as
‘inputs’) manufactured jn a factory and used within the factory of production in or in relation to
manufacture of final products specified in_column (3) of the said Table;

from the whole of the duty of excise leviable thereon which is specified in the Schedule to the Central
Excise Tariff Act, 1985 (5 of 1986) :

Provided that nothing contained in this notification shall apply to inputs used in or in relation to the
manufacture of final products (other than those cleared either to a unit in a Free Trade Zone or to a
100% Export Oriented Undertaking or to a unit in an Electronic Hardware Technology Park or to a

N
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unit in a Software Technology Parks), which are exempt from the whole of duty of excise leviable
thereon or are chargeable to ‘Nil’ rate of duty.

Explanation. - For the purposes of this notification ‘inputs’ does not include -

(i) packaging materials in respect of which any exemption to the extent of the duty of excise payable
on the value of the packaging materials is being availed of for packaging any final products;

(ii) packaging materials or containers, the cost of which is not included in the assessable value of the
final products under section 4 of the Central Excises and Salt Act, 1944 (1 of 1944).

TABLE
S.No. Description of inputs Description of final products
() 2) 3)
1. All goods falling within the Schedule to the Central All goods falling within the Schedule

Excise Tariff Act, 1985 (5 of 1986), other than the
following, namely, -

to the Central Excise Tariff Act, 1985
(5 of 1986), other than the following,

namely, -
(i) goods classifiable under any heading of Chapter 24
of the Schedule to the said Act; (i) goods classifiable under any

heading of Chapter 24 of the Schedule
(ii) goods classifiable under heading Nos. 36.05 or to the said Act;
37.06 of the Schedule to the said Act;

(ii) goods classifiable under heading
(ili) goods classifiable under sub-heading Nos. Nos. 36.05 or 37.06 of the Schedule
2710.11, 2710.12, 2710.13 or 2710.19 (except Natural o the said Act;
gasoline liquid) of the Schedule to the said Act;

(iii) woven fabrics classifiable under
(iv) high speed diesel oil classifiable under heading Chapter 52 or Chapter 54 or Chapter
No. 27.10 of the Schedule to the said Act. 55 of the Schedule to the said Act.

5.5.2 I find that the only condition to be satisfy to be eligible for exemption
under the notification is that goods specified in column (2} of the Table
{hereinafter referred to as ‘inputs’) manufactured in a factory and used within the
factory of production in or in relation to manufacture of final products specified in
column (3) of the said Table.

In the present case, it is undisputed that the scrap is generated in a factorv and used
within the factory of production in or_in relation to manufacature of final products i.e.
Aluminium Circles.

553 Further as per the notification, Inputs falling under the following
Chapters are not eligible.

*“ goods classifiable under any heading of Chapter 24 ,36.05 or 37.06, 2710.11, 2710.12, 2710.13 or
2710.19 (except Natural gasoline liquid) ,high speed diesel oil classifiable under heading No. 27.10 of
the Schedule to the said Act”

In the present case it is scrap of aluminum falling under the
Chapter Heading No. 76.

5.5.4 1 further find that there is following pre-condition which also need s
to be satisfy to be eligible for exemption under the notification is that

“Provided that nothing contained in this notification shall apply fo inputs used in or in relation to the
manufacture of final products (other than those cleared either to a unit in a Free Trade Zone or to a
100% Export Oriented Undertaking or to a unit in an Electronic Hardware Technology Park or to a
unit in a Software Technology Parks), which are exempt fram the whole of duty of excise leviable
thereon or are chargeable to ‘Nil’ rate of duty.”
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In the present case , the final products i.e. Aluminium
Circles(7606) are not exempt from the whole of duty of excise leviable

thereon or are chargeable to “Nil” rate of duty.

5.5.5 Moreover, as per the explanation given under the Notification the
Input does not inélude the (i) packaging materials in respect of which any exemption to the
extent of the duty of excise payable on the value of the packaging materials is being availed of for
packaging any final products;(ii) packaging materials or containers, the cost of which is not included

in the assessable value of the final products under section 4 of the Central Excises and Salt Act, 1944
(1 of 1944).

In the present case it is scrap of aluminum falling under the Chapter Heading No. 76.

5.5.6 In nutshell, the core condition as per the notification is goods
manufactured in a factory and used within the factory of production in or in
relation to manufacture of final products,

In the present case, it is undisputed in either side that Scrap was
generate in a factory of appellant while manufacturing of Aluminium
Coil/Foil/Sheets etc. and used within the same factory of production in or
in relation to manufacture of final products i.e. Alumium Circles. It is
worthy to note that both the division are running under common central
excise registration i.e. AAECN1013BEMOO3 and within the same factory
premises. Moreover, I find that the notification does not bar exemption to
the scrap transferred from one division to another. Accordingly, I hold that
confirmed demand of Rs. 5,42,500/-, in the guise of Cenvat Credit which is
nothing but the duty demand on the scrap cleared /transferred to Circle
Division is not recoverable from the appellant. Accordingly, I hold that
order of recovery of Demand of Rs. 5,42,500/- as well as Interest and

penalty attributed to the above confirmed amount are set aside.

5.6 Now I come to the 3rd issue Whether the Adjudicating Authority have

correctly withdrawn the permission w.e.f 30.4.2016.

I find that as per the clause 4(1) of the Notification it is prescribed that the
manufacturer who has been granted permission under paragraph (2) above
shall make an application in the form specified in Appendix-Il to this
notification to the Superintendent-in-charge of the factory for permission to
remove the staiﬁless steel pattis/pattas, or aluminium circles from his
premises during ithe ensuing month and the appellant had not done it
regularly; not produced any evidence of payment of monthly specified duty
for the respective months for the month of February-March-April-2016; not
produced any permission of the Additional/Joint Commissioner condoning
failure to comply with any conditions laid down in Notification No. 17/2007
as provided under Clause 7 of the Notification. Accordingly I hold that the
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Adjudicating Authority has rightly/correctly withdrawn the permission
w.e.f 30.4.2016.

6. AT GART &at T 715 I T FATeRT IR s & fmar aar

0. The appeal filed by the appellant stands disposed off in above terms.

i,
Z&(@M/\K O
‘«rhd’rmzr)%
IR AgTarees 3fse / ARy (3rdrew)

By Regd. Post A.D. /Speed Post

F.NO.V2/327/RAJ/2017 Dated 3.4.2018
To,

M/s. Neev Metologies Pvt. Ltd.,

Plot No. 3,4,5/A, S.No.84,

Village Shapar{Veraval)

Dist.Rajkot, Gujarat,

Copy To:-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

YXAhmedabad

The Commissioner (Appeals), Central Taxes, Rajkot.
The Commissiener, GST & Central Excise, Rajkot Commissionerate,
Rajkot. ‘

4, The Additional Commissioner, GST & Central Excise, Rajkot
Commissionerate, Rajkot.

5. The Assistant Commissioner, GST & Central Excise, Division,......

Rajkot.

6. The Superintendent, Range-...... , GST & Central Excise,
Division....... , Rajkot.

rﬁ/\Guard File.

8 Guard File for O/o the Additional Director General
(Audit),Ahmedabad Zonal Unit, Ahmedabad.




