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1~o1jc1, o?ls 3j.ftjU I)4) 1TT 3N  3jf?J 31csIIc, 

ir zfj t ¶1cci 311TT SS/ t 1RT, *it1f 3c- k lc'1' 3t1?TT ?S? R[ 

d 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Gopi Nath, Additional 1)irector 
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate 
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

r pg 3lNctcl/ IIc -c-1 31iIcfd/ lI.lr*dI '1I-l4 31I.lc1-d, bo-cl'I 3c'-111 l/ cIc4, UjI4,'k / 7It -1oIdI& 
/ irthnri EE1R? 31c1 1IkT 311T '1Id: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham 

T & 'l11clIc 1 oiI-i 1  tTlT /Name & Address of the Appellants & Respondent :- 

1.M/s Lorenzo Vitrified Tiles P. Ltd., National Higway, Opp : Omkar Petrolium Morbi 
363 642, 

1 3T1T(3TtlYlTJ fl1U ct1  O'jjçj J-1klld 1T 3'I'tcl wflt / im - uj 
3It'tR w* -ii JI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

I1F 11i c'-lV 1c'1' t cIIct ic.lT o-lIl11i 0I ift 3Ttflt, irç  

arr ,1944 r cIRV 35B frn 3If1rr, 1994 *r URT 
Fft -  U 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

cldflcMul -4I'1"1 IiE1TT H -1I -Ic *d-II lc'-4, oç1 3c'-1Ic 1e-b ,cII 31c 

Tr Ef1W 41,  te11ci, T 2, 3lR RJT, 't gT 51T4 1TfV I! 
The special bench of Customs, Excise & Service 'i"ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) 54'1-d 41-  1(a) t tdI 1V 31t 3TlTTlT lW 3l4lf lThflT lc1', 1IZT 3c'-4Ic ie-'4' t 

.tc13c 1L1( 1TWU1 (Rl-è1.) 't 1fT'T 1Zl '-11~s4iI, , c,1c1k cic'J, d6 -IIc 3fITifr 

31-icIIIc- OO 4t 1I  infv 1/ - 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in para- 1(a) above 

(A) 

(i) 

3c'-II ]c.cb 

863tthr 

of CEA, 1944 



(iii) 314lc4lI a- 1-1 3T[ >1'-dd 11L. c'no-cl 5cYIc lci', (3Tt1f) 1 iJIc, 2001, 
1ii  6 3TE[ 1[tf fllitr dia q( EA-3 

4J- l4 i11 'li 3ctII 1c"1i f Hidi f J-fld  3T cidII'lI dili iJ-1Fa1i, &"-1L 5 
3T fr5bHf: 

1,000/- ,_5,000/- 'bI 3TTT 10,000/- 'k'l F lWti Id1i ]c4 4E I1 eldo1 4I fThif:r 
f(4) F dIçlIo1, Hfr 3TtRT 1TZ1T1[TUT cf1 lks4I '-lI1cb 1l-tt o-lld-I f 11'r 
Ic1Icb cb TT ZW-t I1'ct c1- 1'F_rr fT[ T9T ii1i I FI1XT iLh. dIç1I -I, 
i- 31-I 11ifl T iifv ii 'lJ6lI cl 31LflcldI jffIuT T usn fr riir 

(1-è 3ith) fiit 3Tr-w nr 500/- 1L T II1rIT l-4 ild1l 4+-Il H I, 

The appeal to the Appellate Tribunal shall be filed in quadrupficate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5U00/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respecfively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Js. 500/-. 
3iI1c4I o- 4ti[tTTOT J- T 3Tf, cci 311zlr, 1994 4t IT'T 86(1) 3T91f 1c1lct( 
fD1Ic, 1994, fZff  9(1) ci,ci Ft S.T.-5 1iil F 511 1d1 

r F1-f 311sf f 3r r dl4' , 3wf i1 HF2T   q  (3;   qflj[ 
Mr 1T1V) 3Th cl-, j-j cbjl l  AI1 ITT, li c1l4 4t -iii Gifl)1 f d-jjdj 3 c)d)ldfl 

dldfl f11ff, J'1T' 5 ir 3Efr chd-1, 5 ciiiJ .LitJ  ?Tf 50 etWil 'i?4L çl4 3TTT 50 eIl 'b-)V 
3l1iF fr  [: 1,000/- 5,000/-  3mr 10,000/-  riftr iii  i1r ijf 
kieWri 4I -M Ich [ dkil"1, -I6I1I1 3icAi o-lli1Il4+l t 1IB kiIt(1-.lt 
"il'H f 11 11oIcb th - c4-, TT '4I 'l IId cb 1'Fl RF 1r 'lJoj) El1fV I '1-IlIcl 

F 3ldldøl, )c4- 41 3H ]UIl f IT E1TfV Ji Hs)I)d 3lLlcil'l 4)lf4Ul it lIi)I t2TT I 
TWf 31Tt ( 3itk) fv 3Tr-qr ITI 500/- v iT fta mb-cl-  u- 4+-Il 1T 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribç under Rule 9(r) of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of tbe  order appealed against 
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1DOO/ - 
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded i penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Laklis rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated!. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

(i) 3TfiPT, 1994 fr lm 86 4I 3'r- 1Rr31 (2) qit (2A) 31a- f 4 d)4'  31'1r, Icii 
-icii), 1994, 1Tf 9(2) 1T 9(2A) dd 111IftPf S.T.-7't ff ,Hd1l 3IT 1TT 

3it4'tc1, ockl 3c4l lc' 31T 3l.lctcl (3Tttfl, aI'-4 3cII le4 R[ tnIt 3iir 41 
do-) 4 (3 t'c4i 'IHII1d t lTf) 3 3iId TT 11lcb 3lNc1-ci 3TFlT 3'-H'Jctç1, 

10-ld 3cYIc l4i/ , lclIc4, 314)c4tZf o-ItdII1?Ic4i(U1 3-TT c  4 i& 1TT àol C1I  3flf c 

f jç)d I / 
The appeal under sub section (2) and (2A) of the section 86 the Fiiiance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and 'copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

(ii) HI c'4 o ç 3çr4  1lcM 31t'lT I,I14U) (f) ',I1  3Jcfr 1Tt f 

3c'-1lc le-4 3TffllRTr 1944 4) 4HT 35i?ff 31Tf, i't *F fcc11i 3T111ZlT, 1994 *f TTU 83 

3fPf 1Ict It §fl elldi 41 d) , 3uT 1,l1  3i4)4i  1,ii1lcui - 3Tr IIt 1-Id-II ScYlc 

 cb 10 1rrr (10%), iII Hid) DIJ-)'o1l I1lI~,d , ff d1fl, )j6l :ji1- ;r IHil 

11)1cl , F PTd1f firr 'ii, iif t I t1TU 31dr IHl 1 i1l T.?t 314fr i rrfr c 

,&L4L 1-I 3Tth f tI 

3c'-lIC lc4 1 c1l4 3T91 "Hid) fw dW 1(Y' S-oi TiftI 

(i) [113Fc4-H 
(ii) JIJ1I d)  dIçd ufi

- 

(iii) Aik 'DIHI J-flcç 1iH 6 31T1 ~dl TFiT 

I11clII1 i  ffTThT TTT 31T5f Q 31h1r c4ldI old) d'lI'/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 9f the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on paynent of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores,

- - 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 



(i) 

(C) 31R1 i'i'( tTTTU1 3j1ir: 
Revision appIiation to Government of India: 

 3rrr 1 t1FTUr 11ctI d-1fçj -iI'Hci'l , 1ZI 3c'-ltc lc 3fTT, 1994 t 
35EE i I(c1c4,  * 3TPr 31lT 1Rf '11'1iI, trTt1Ur 3TTf 3cbJ, lc-d dlIcI, tIsil'-1 

PT, ttt 1r     ft-ifbooi, t fzrr 1io1I / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-i 10001, under Section 35EE of the CEA 1944 in 
respect of the following case, governed by first proviso to sub-section (i) of Section-35B ibid: 

1l,fl oictiioi i-u -ic'l , oiiioi iiei ilt f f  
t[li T 14l', 31 c4ifti1jo ff ¶b d ft g q    iT 

d Jf -4,UJ ?lI1, f 1iII TF ojcjflo-j 
a1IJ lI 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii)   fZ,1  t 4. JiIe1 ',4c4-çJ     tI 
icBc ç c4, () , fr 11I  ii th t t i 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable matenal used in the manufacture of the goods which are exported to any 
country or territOry outside India. 

(iii) .i1~  1e1' r iilc1Io1 fij  [If 6fl TIT -flçj Q4c1 fT[ dNI l / 
In case of goods exported outside India export to Nepal or hutan, without payment of duty. 

ftrT 3ç 3c1ICo1 dIdI1 1l(. fr Ti!t 5  3T1fJT 5T fIa1 
1T1fr dc1 1ia-I ir  311T  3iTr fr 3iIicid (34f) * RT 1cci 3TPT (F 2), 
1998 4t iiu 109 rr 4r  c-iI 311lT d1ITI1 q j 6IIc rrffr ¶;h 1V lI 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (ippeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 
Act, 1998. 

(v) 3')cfd 311T t t 11Q4i WT +&B EA-8 , 5fr T 3c'-lIco1 lc4 (3Tf) ll1Ic1c., 
2001, 11i 9 3tl1r  , i 3l1T 3 II 3flPf 4) lT fflv I 
.3'.H)cFci 3Tf r 3Tt ur ir dO1 i4T 1T1VI T1 
3c'-1IC 1i 3T1lId1, 144 ilt lifT 35-EE ctc 1TftI[ lc'4 ift 3TT11t {JIf II1 t4 
TR-6 41' eIdo1 t 5l1 ITIVI / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central lxcie (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under 
Major Head of Account. 

tl9fUT 31Tf I&o1IId f1'iftT  4t 3Jd  4t 5UY JTV I 
1I (-Ic'1"i (c{ l.c4, eJUsl '".1 ff 51  c4 fr  200/- [ dIdlo1 fl1T 

"4  1000 -I iF 1dIdI ITr 'jII. I 
The revision application shall be accompanied 'by a fee of Rs. 200/.- where 
involved in Rupees One Lac or less and l{s. 1000/- where the amount involved 
Rupees One LacL 

1? r .3iir k'i iir -iir fr sic*, ir 3TiT i'  1v r- t tdIc1I1, 5'4cI-d 

rznfui t ib 31' ir tzr .f4*C i 31Tf fIT ouch I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fad that the one appeal to the Appellant rribunal or 
the one application to the Central (jovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

a-lk1Ic'1Q-1 lcu' 3T fWT, 1975, 31o1.1-I 31RIR Jic' V TTT ii?t if 
r1r rr tfli1fr 6.50 r iiis J*i 1~1C  / 
One copy of aiiplication  or 0.1.0. a the case may be, and the order of the ajuthcatin 
authonty shallbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms oi 
the Court Fee Act,1975, as amended. 

(F) jç-, ia-cl 3c'-1i lct 1.1 Ef clIc 311flT TTZ1TfIiIUT (T7. f1) i1c1c, 1982 
31f Ij-Iç cf' [fF cJo  1IIJ1 1 3ftt IA.11ol 31T4c1 tIT "Ildi / 

Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G) 3t i4)c4 TTI 3Itf I1e1 T1fI1f c.ill'4'li, -c1ci 3 TM[ TiTIITft fv, 
31ttllT ¶TTh!T1 1IThc. www.cbec.gov.in A I / 
For the elaborate, detailed and latest provisions relating to fihin of appeal to the higher 
appellate authority, the appellant may refer to the Departmental weosite www.cbec.gov.in  

(iv) 

(vi) 

(D)  

(E)  

?:fj doj 

the amount 
is more than 
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(i) The Adjudicating Authority has erred in holding that the appellant is a service 

provider in as much as in para-15.9 of the impugned order, it is accepted that the appellant was 

arranging the services of transportation for the customers, and hence, it proved that they are not 

service provider and thus, impugned order liable to be set aside. 

(ii) The Adjudicating Authority has erred in confirming the demand by ignoring the 

fact that the appellant has discharged the service tax liability on outward transportation by road 

under reverse charge mechanism and the shipping line had discharged the service tax liability 

on sea freight and thus, confirming demand simply on the ground that they collected the 

transportation chrges from the customers, is bad in law. 

(iii) The Adjudicating Authority has erred in confirming the demand by ignoring the 

fact that the abatement availed under the Notification No. 26/2012-ST dated 20.06.2012 is 

clearly allowable, in as much as, they discharged the service tax liability under reverse charge 

mechanism for which no cenvat credit has been availed by the transporter apart from the facts 

that no any evidence has been produced to prove that the applicant or the transporter has 

availed cenvat credit of input in providing such service. 

(iv) The Adjudicating Authority has erred in confirming the demand without producing 

any evidence to prove that the appellant had any means to provide so called such services and 

had provided such services by use of such means apart from the facts that allegations made 

without producing any evidences and without clarifying the issues, as requested for in their 

submission before the Adjudicating Authority. 

(v) Extended period of limitation is wrongly invoked as the issue involved in the 

present case was in knowledge of the department. 

(vi) As no service tax is leviable, demanding interest and imposing various penalties 

under the impugped order is wrong. 

4. Hearing was held on 22.02.2018, wherein Shri Paresh Sheth, Advocate appeared on 

behalf of the appellant and reiterated the submissions of the appeal memorandum for 

consideration. 

5. I have gone through the appeal memorandum and oral submission made during 

personal hearing. I proceed to decide the case on merits since the appellant has made payment 

of mandatory deposit of Rs.2,13,4851- (7.5% of Rs.28,46,4591- vide SBI Challan GIN 

No.00053471304201700497 dated 13.04.2017 and thus, complied with the requirement of 

fulfillment of mandatory pre deposit in pursuance to the amended provisions of Section 35F of 

the Central Excie Act,1944 made applicable to Service Tax matter in terms of the Section 83 of 

the Finance Act,1994 effective from 06.08.2014. 

6. The issue in the present case is to decide whether the Adjudicating Authority under the 

impugned order confirmed the demand by holding the appellant as liable to pay service tax on 

the bundled service of Transportation of Goods by Road as well as Transportation of Goods by 

Sea i.e. "Transportation of Goods by Vessel' is correct or otherwise. I find that there is no 

dispute that the appellant had discharged service tax on Transportation of Goods by Road 

under reverse ciarge mechanism. I also find that the appellant has collected the transportation 

charges from the buyers for transporting the goods from the factory through road and by sea 

upto customer places at Cochin and other coastal port. However, the appellant has strongly 
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contended on the issues as interalia mentioned at para-3 above especially on the issue of 

double taxation as well as being not Service providers so far transportation by sea is concerned. 

Now I take up the appeal for final decision. 

7. The appellant contended that the Adjudicating Authority has erred in holding that the 

appellant is a service provider in as much as in para-15.9 of the impugned order, it is accepted 

that the appellant was arranging the services of transportation for the customers, and hence, it 

proved that they are not service provider and consequently, impugned order liable to be set 

aside. I find that at para 15.9 of the impugned order it is observed by the Adjudicating Authority 

that ' They are manufacturer of the goods and clear the goods at factory gate and provide transportation services to 

their customers by arranging transportation of the goods by road (from factory to sea port) and then by vessel from 

nearby port to destiflation sea port in this country'. From these facts, it transpires that the sale is 

effected at the factory gate only and the transportation by road as well as by sea was arranged 

by the appellant on behalf of their customers. For that, transportation charges were 

recovered from the customers by the appellant which were paid to the road transporters as well 

as to the vessel shipping line by the appellant. Thus, so far transportation is concerned whether 

by sea or road, the role of the appellant is limited for arranging the same on behalf of their 

customers and tlius, I find that the appellant has acted as an agent only and they can not be 

considered as service providers of transportation of said goods. However, due to special 

provisions of Reverse Charge Mechanism, the appellant was held person liable to pay service 

tax on the transportation of goods by road in terms of the provisions of Rule 2(1)1(d) (B) of the 

Service Tax Rules, 1994 since the freight thereto has been paid by the appellant, the relevant 

portion thereto is reproduced as under for ease of reference. 

"[(d) 'prson liable for paying service tax", - 

(B) in relation to service provided or agreed to be provided by a goods transport agency in respect 

of transpoiLtation  of qoods by road,  where the person liable to pay freight is,— 

The underlined old phrases of words do indicate that the RCM is applicable in respect of only 

transportation ofgoods by road. It does not cover the transportation of goods by vessel. Thus, 

for the said transportation by vessel, it is the shipping line or the vessel owner as the case may 

be is considered as service provider and accordingly liable to pay the service tax on 

transportation of goods by vessel, being the service provider in the present case. 

7.1 However, I find that the Adjudicating Authority has confirmed the demand considering 

the distance as well as transportation charges collected for the Transportation of Goods by 

Road and Vessel, by holding the same as bundle service as "Transportation of Goods by 

Vessel" in terms of provisions of Section 66F(3)(a) of the Finance Act,1994. For better 

appreciation of the issue, the relevant provision of the Section 66F ibid is reproduced as under. 

SECTION (66F. Principles of interpretation of specified descriptions of services or bundled services. -- 

(I) Unless otherwise specified, reference to a service (herein referred to as main service) shall not include 

reference to a service which is used for providing main service. 
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['Illustration 

The services by the Reserve Bank of India, being the main service within the meaning of clause (b) of section 

66D, does no include any agency service provided or agreed to be provided by any bank to the Reserve Bank of 

India. Such agency service, being input service, used by the Reserve Bank of India for providing the main 

service, for 'hich the consideration by way of fee or commission or any other amount is received by the agent 

bank, does not get excluded from the levy of service tax by virtue of inclusion of the main service in clause (I,) of 

the negative list in section 66D and hence, such service is leviable to service tax.]. 

(2) Where a ervice is capable of differential treatment for any purpose based on its description, the most specific 
description shall be preferred over a more general description. 

(3) Subject to the provisions of sub-section (2), the taxability of a bundled service shall be determined in the 
following mainer, namely :— 

(a) if various elements of such service are naturally bundled in the ordinary course of business, it shall be treated 

as provision f the single service which gives such bundle its essential character; 

(b) if various elements of such service are not naturally bundled in the ordinary course of business, it shall be 

treated as provision of the single service which results in highest liability of service tax. 

Explanation. — For the purposes of sub-section (3), the expression "bundled service" means a bundle of 

provision of various services wherein an element of provision of one service is combined with an element or 

elements of provision of any other service or services.] 

From the plain reading of the above provisions, it clearly transpires that if any service provider 

providing two services then the same can be bundled together in terms of the above provisions. 

Now, issue to bedecided in this case is whether or not, the appellant was engaged in providing! 

had actually proiided the said two services of Transportation of Goods by Road as well as 

Transportation of Goods by Vessel/Sea so as to consider the same as bundled services as 

"Transportation of Goods by Vessel' in terms of the above provisions of Rule-66F ibid. I find 

from the discussion herein at para-7 above that the appellant in no case can be considered as 

service provider so far the activity of transportation of goods by vessel/sea is concerned. Even 

for the activity of transportation of goods by road, the appellant has been made person liable to 

pay the service tax under reverse charges mechanism under special provisions of the Finance 

Act,1994 read with the provisions of Notification No. 30/2012 —ST dated 20.06.2012. Thus, 

when the appellant is not a service provider for the activity of transportation of goods by 

vessel/sea, terming/holding the same as bundled service by the Adjudicating Authority under the 

provisions of 66F(3)(a) of the Finance Act,l 994, is not sustainable in eyes of law. 

7.2 My above views are supported by the CBEC Circular No. 186/5/2015-ST dated 

05.10.2015, the relevant portion thereto is reproduced as under for ease of reference. 

"2. The issue has been examined. Since July 1. 2012, service tax has shifted to a negative list regime, by which 
all the services except those covered in negative list as mentioned in section 66D of the Finance Act, 1994 or 
those exempted by notification are chargeable to service tax. 

3. Goods Transport Agency (GTA) has been defined to mean any person who provides service to a person in 
relation to transport of goods by road and issues consignment note, by whatever name called. The service 
provided is a composite service which may include various ancillary services such as loading! unloading. 
packing!unpacking, transshipment, temporary storage etc., which are provided in the course of transportation of 
goods by road. These ancillary services may be provided by GTA himself or may be sub-contracted by the GTA. 
In either caSe, for the service provided, GTA issues a consignment note and the invoice issued by the GTA for 
providing the said service includes the value of ancillary services provided in the course of transportation of goods 
by road. These services are not provided as independent activities but are the means for successful provision of 
the principal service, namely, the transportation of goods by road. 

4. A singl composite service need not be broken into its components and considered as constituting separate 
services, if it is provided as such in the ordinary course of business. Thus, a composite service, even if it consists 
of more than one service, should be treated as a single service based on the main or principal service. While 
taking a vie'v, both the form and substance of the transaction are to be taken into account. The guiding principle is 

f\\ 
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to identify th essential features of the transaction. The interpretation of specified descriptions of services in such 
cases shall b based on the principle of interpretation enumerated in section 66F of the Finance Act, 1994. Thus, if 
ancillary seryices are provided in the course of transportation of goods by road and the charges for such services 
are includedin the invoice issued by the GTA, and not by any other person, such services would form part of 
GTA serviceand, therefore, the abatement of 70%, presently applicable to GTA service, would be available on it. 

5. It is also clarified that transportation of goods by road by a GTA, in cases where GTA undertakes to 
reach/deliver! the goods at destination within a stipulated time, should be considered as 'services of goods 
transport agency in relation to transportation of goods' for the purpose of Notification No. 26/2012-ST., dated 20-
6-2012, serial number 7, so long as (a) the entire transportation of goods is by road; and (b) the GTA issues a 
consignment note, by whatever name called". 

From plain readiçg of the above, it is clear that a single composite service need not be broken 

into its componehts and considered as constituting separate services, if it is provided as such in 

the ordinary course of business. Thus, a composite service, even if it consists of more than one 

service, should be treated as a single service based on the main or principal service. While 

taking a view, both the form and substance of the transaction are to be taken into account. The 

guiding principle is to identify the essential features of the transaction. The interpretation of 

specified descriptions of services in such cases shall be based on the principle of interpretation 

enumerated in section 66F of the Finance Act, 1994. Thus, if ancillary services such as loading! 

unloading, packing/unpacking, transhipment, temporary storage etc., are provided in the course 

of transportation of goods by road and the charges for such services are included in the invoice 

issued by the GTA, and not by any other person, such services would form part of GTA service. 

Further, from the Notification No. 26/2012-ST dated 20.06.2012 it is clear that both services are 

shown separatel' at sr. no.7 (Services of goods transport agency in relation to transportation of goods) and 

sr.no.10 (Transpot of goods in a vessel) of the said notification which proves after considering the 

facts of the present case, that both are separate and distinct services and not ancillary services 

to each other. Thus, in the present case, when the activity of Transportation of Goods by Road 

as well as Transportation of Goods by Sea are not provided by the appellant but the same is 

arranged on behalf of the customers in the cases of sales of goods at factory gate, it can not be 

considered as cmposite services or bundle service at all and especially when the appellant is 

not a service prvider for the activity of transportation of goods by vessel/sea, the terming and 

holding the same as bundled service by the Adjudicating Authority under the provisions of 

66F(3)(a) of the Finance Act, 1994, is bad in law. 

7.3 Further, I find that the Adjudicating Authority has observed at para-15.2 of the impugned 

order that ' I find that during the course of Audit, it was observed by the Auditors that the M/s Lorenzo was 

and were providing transportation services to their customers by providing transportation of the 

goods by Road from the factory to sea port) and then by vessel from nearby sea port to other sea port of 

other states in India" and then at para-15.3 and 15.4 of the impugned order held that the appellant 

was providing bundled services to their clients. However, I find that no evidences are discussed 

which prove that the appellant was also providing the services of the transportation of goods by 

sea. This is what actually contended by the appellant apart from their submission that the said 

services of the transportation of goods by sea was actually provided and service tax thereon 

was paid by the respective shipping line, which I find has neither been addressed to 

nor rebutted by the Adjudicating Authority in the impugned order. 

7.4 In view of the facts and discussion in foregoing paras, I hold that confirmation of demand 

holding the appellant as liable to pay service tax on the bundled service of Transportation of 



9 V2/2O6IRAJ/2017 

Goods by Road as well as Transportation of Goods by Sea i.e. "Transportation of Goods by 

Vessel' is not sustainable. 

8. On the issue of abatement in terms of the Notification No. 26/2012-ST dated 20.06.2012 

(the 'said Notification' for sort), I find that the Adjudicating Authority at para-1 5.7 has observed 

that the appellant has taken abatement in value of service for calculation of service tax and also 

availing cenvat credit on the same and thus, contravened the conditions of the said notification 

and thus, at para-15.9 held that they are not eligible for abatement in value of services as 

provided under sid notification for the calculation of service tax. 

8.1 For better appreciation of the issue, I refer to the said notification, the relevant portion 

thereto is reproduced as under. 

TABLE 

Sl.No. Description of taxable 
service 

Percent- 
age 

Conditions 

(1) (2) (3) (4) 

7 Services of goods transport 
agency in relation to 
transportation of goods. 

25 CENVAT credit on inputs, capital 
goods and input services, used for 
providing the taxable service, has not 
been taken under the provisions of 
the CENVAT Credit Rules, 2004. 

10 Transport of goods in a 
Vessel 

50 Same as above. 

First of all, from above I find that services of transportation of goods by the GTA and Transport 

of goods in vessel are two distinct services for which 25% and 50% abatement has 

been given respectively subject to the fulfillment of the condition that CENVAT credit on inputs, 

capital goods and input services, used for providing the taxable service, has not been taken under the provisions of 

the CEN VAT Credit Rules, 2004". From plain reading of the said provisions, it is crystal clear that if 

cenvat credit on inputs, capital goods and input services, used for providing the taxable 

service i.e. transportation of goods by Road(GTA) and by sea as the case be, is taken then and 

then only abatement as prescribed will not be available. I find that that the appellant contended 

that they discharged the service tax liability under reverse charge mechanism of transportation 

of goods by road for which no cenvat credit has been availed by the transporter apart from the 

facts that no any evidence has been produced to prove that the applicant or the transporter 

has availed cenvat credit of input in providing such service. I find that this submission of the 

appellant has neither been addressed to nor rebutted by the Adjudicating Authority in the 

impugned order and no evidences on this has been made available to the appellant inspite of 

being specifically asked for. I also do not find any evidences on records that the appellant had 

taken cenvat credit on inputs, capital goods and input services, used for providing the taxable 

service i.e. transportation of goods by Road(GTA). 

8.2 Apart from the facts and discussion herein above, I find that Ministry's Letter 

F.No. B1/6/2005HTRU, dated 27-7-2005 is relevant in this case which categorically provides that 

a declaration by the goods transport agency in the consignment note issued, to the effect that 

neither credit on inputs or capital goods used for provision of service has been taken nor the 

benefit of Notification No. 12/2003-Service Tax has been taken by them may suffice for the 
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purpose of availment of abatement by the person liable to pay service tax. From this it 

transpires that ncin availment of credit on inputs or capital goods used for provision of service, is 

applicable to the transporters and not to the manufacturers who is paying the service tax on 

transportation of goods by road being a person liable to pay the service tax thereon under 

reverse charge mechanism. 

8.3 In view of above facts and discussion, I find that the findings and later on holding by the 

Adjudicating Authority regarding non admissibility of the abatement under the said notification 

is bad in law. 

9. In view of the facts and discussion herein foregoing paras, I hold that impugned order 

confirming the demand of Service Tax of Rs. 28,46,459/- under Section 73(2) of Finance 

Act,1994 alongwith interest under Section 75 of the Finance Act, 1994 and imposing of 

various penalties under the Finance Act, 1994 is set aside being not sustainable in eyes of law. 

iO. The appeal filed by the appellant is thus, allowed in above terms. 

(Gopi Nat 
Commissioner (Appeals)! 

Additional Director General (Audit) 

To, 
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National Highway, Opp. Omkar Petroleum, 
Morbi -363642 
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5./The Assistant Commissioner, Systems, CGST, Rajkot 
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