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Passed by Shri Gopi Nath, Additional Director General {Audit), Ahmedabad Zonal Unit,
Ahmedabad.

IR WEAT 6/R086-H3.9. (TEL) RARR th.900t0 & @y g @S iy gy 4.
0402-TH.A. feAH E.22.20% & IHeTEXOT H, A AN Ay, W HEACHS JHifde, EHAEE
Sheter Ifie &1 facad sf@fas ey & urties, FA 3curg Yoo IMAATH 1wy & awr 39 &
3 gof Y IS It & weast F e aid F F e @ e witEl & w9 & RgEd
fRaT IR §.

In pursuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Shri Gopi Nath, Additional Director
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

I FFal HYFA IMNIFA/ IIGFA/ WERIT ITYFA, Foeid 3¢ Yeh! HATH, TSTHIT | SHAAR
/ FTEREE| ERT SWIATRA SN Ao e ¥ gAa: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

FNAFAT & UfAdeT &7 A Ud 9T /Name & Address of the Appellants & Respondent :-

1.M/s Shri Ratilal Kanjibhai Sherathia, Block No. 109, Gujarat Housing Board, Shri
Hari Nagar Road, Veraval (Shaper),Dist : Rajkot

3@ IREHE) ¥ T HF AFd Haild aid A IuIFT TTEE / WiEEr & qHeT
e g & |l gl

Angf person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.

AT eh FET IeuE YeF U9 YA el ranideer & gfd 3rdie, Sed 3T e
IRMIA ,1944 7 oW 35B & Jadd vd  fAca AfRfrmw, 1994 & awr 86 F 3iddd
fArafaf@a serg & ar gadr & 1

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

qaifeor Hedih @ GrAfua @M AAS AT Y, Feld Iedieel Yok 0 Jarnd e
ST §1 Ay @5, €T sdlF o 2, N & RH, a5 oo, F & aen aifge |/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

IRIFT TRESE 1(a) F qdme v et F sremar aw @l rdF W Yo, FAT IJewa ek v
WWW(W)&WWW,,WW,WWM
IEHGIETG- 3¢o0tE, T &I AN AR |/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise {Appeal) Rules, 2001 and shall be accompanied
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to
950 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public sector bank of the place where the bench of the Tribunal is situated.

Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -. _
FUTNTEERIoT & GHRT , Tdcd IEEIIA, 1994 T URT 86(1) & 3T AdIRX
B)  fwrarch, 1994, & frasr 9(1) ¥ dea eARE 99 S.T.-5 F AR vl ¥ & o @l vd 3%
wry forg 3mer & favg 3rdie & Rl g, 3@ uia @y 7 "ol Y (3 @ U gfd g
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(15) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accoma}'jamed_:lziy a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more_ than fifty Lakhs rupees, in the form of
crossed_bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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yfcr o @rr 3 Goreet el gl | / :

The appeal under sub section {2) and (2A) of the section 86 the Finance Act 1994, shall be Q
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise ﬁ\ppeals) (one of which shall be a certified copy) and icopy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,

an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in

-@3?’1’ 37@%\ dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
) N Crores, ‘
A 4 Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;
i1} amount of erroneous Cenvat Credit taken; ‘
1i1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the commencement of
the Finance (No.QFAct, 2014.
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Revision %plication to Government of India: _ »
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A revision aBpl'icatiqn. lies to the Under Secretary, to the Government of India, Revision

Application Unit, Ministry of Finance, Departmenf of Revenue or, Jeevan Deep
in

t o
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

afe; arer & el TEREET & A N, STET THA HA A B Rl SREW ¥ SR I F IR

& ket a1 Bt 3ty e a1 R R oTER R A gEY SIS g UReRA & aRie, ar el
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

ARG & aEY el Teg a1 &9 A Adid A W@ A F Rl F gyad s me W oal oS
Fedl T 3 Yo & g (RAT) & AW A, 3 9Ra & are fhly asg a1 &7 & Haia & arlr )
/

In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

I 3cute ek 1 IFIAT T foetr o & @<, JAurer a1 et A v fhar o

In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

FARTT 3cule & 3cuea Yok F I F v o 338 wEie 3w 3ORIE ol sas Rt
W%mmﬁﬁ%aﬂtﬁﬁm&%ﬁw(ﬂ@%mﬁm&@ﬁmﬂ (- 2),
1998 &I 4T 109 & @Ry foua &Y a8 ali@ 3rzar GHETRR W ar s & 9fig e v g

Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under such order is passed by the

gognrlngigssioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .

3UAFA 3Mded B 9idal J9T GEAr EA-8 H, S T FRIT Ieuea e (i) e,
2001, & fA@® 9 & Iadd ARARse ¥, 3@ 3y & WINOT & 3 =g & add v SN @R |
IUFA JTdeA & WY A HGY 3 Jger 7 g 9f3ar doresr & swen g arw § S
3cTe eh JAAAA, 1944 &1 4Ry 35-EE & dga AuiRa e 1 serel & weg & dk w
TR-6 &1 9y Fewel 1 o0 wiew) /

The above %ppljcation shall be made in duplicate in Form No. EA-8 as specificd under Rule, 9
of Central Excise (Appeals} Rules, 2001 within 3 months from the date on which the order
sou%ht to be appealed against is communicated and shall be accompanied by two copies each
of the QIO andiOrder-In-Appeal. It should also be accoméz)an_led by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

GAQRTOT HAes & @Y Rfafgd uiRa g i serel & JEh @ik | .
STl Hole YA U @ FIY AT IAY & & o F9F 200/ F ST fhar v 3R Ay dow
& U d1@ §9I ¥ SAET g dr §9 1000 -/ H @A Bham e |

The revision application shall be accompanied by a fee of Rs. 200/- where the amount
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than
Rupees One Lac.

i 5w Iy A FS AF RA F AR § A 9w A FRT F AT ek P, IuhEd
T ¥ B o aIRY| W azT F A & o F R ol 1 ¥ S99 § v quiefy el
AUIfRET @& U HAS a7 FAT TSR # US QA fhar Siar § |/ In case, if the order

covers various numbers of order- in Original, fee for each Q.1.O. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising lgs. 1 lakh fee of Rs. 100/- for each.

TurERNfe e ew fafaTe, 1975, F IEEA-l F IR HE AR U T AR H
9fy W FuRd 6.50 T F FATST Yo fFHe W B aifeut /

One co of application or O.1.O. a8 the case may be, and the order of the adjudicatin
authorigy shall %%ar a court fee stamp of Rs. 6.50 ag prescribed under Schedule-I ih terms o%‘
the Court Fee Act, 1975, as amended.

AT UoF, FAAT UG YT UE Aara AT srnfteter (@ fafy) e, 1982 #F aftia
Ud 3eg Gaua AT F AT FET arer At 1 3 s eaner anea fRar Srar 1

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure} Rules, 1982.

3 AT MRED B AT AR FE § T amw, Fega 3R adiaasm gaueE & e,
drerelt e, dese www.cbec.gov.in & @ Wehd & | /

For the elabordte, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in
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Appeal filed by M/s Ratilal Kanjibhai Sherthia
ORDER IN APPEAL

M/s Ratilal kanjibhai Sherathia, Block No. 109, Gujarat Housing Board,
Shree Hari Nagar Road, SIDC Road, Veraval (Shapar), Gujarat (hereinafter
referred to as “the appellant”) has filed the present appeal against Order-in-
Original No.26/A]5C/RKC/2016—17 dated 15.12.2016 (hereinafter referred to
as the “impugned order”) passed by the Additional Commissioner, Central
Excise & Service Tax, Rajkot (here in after referred to as “the Adjudicating
Authority”).

2. The appellant firm was proprietorship firm engaged in providing taxable
service under the'service category of “Manpower Supply/Recruitment Agency”
under Section 65(‘105)(k) of Finance Act, 1994;obtained service tax Registration
No. CROPS2379PSD001 w.e.f.25.9.2012 under section 69 of the Finance Act,
1994.The instanf case was emerged during the course of verification
undertaken of third party data by the Range Officers. It was observed that
before 1.7.2012, the appellant was liable to make payment of service tax at
100% on the taxable value and after 1.7.2012, as per the Notification No.
30/2012-ST dated 20.6.2012 the appellant was liable to pay service tax at 25%
of the taxable Value, however, verification of the documents revealed that the
appellant failed to pay service tax amounting to Rs. 5,79,777/- during the
period from 2010-11 to 2014-15.Accordingly, Show Cause Notice No. V.ST/15-
73/ADJ/2015—16? Dated 19.10.2015 was issued by the Additional
Commissioner, Central Excise & Service Tax, Rajkot to the Appellant. The
adjudicating autﬁority under the impugned order confirmed the total demand
of Service Tax of Iés. 5,79,777/- on the appellant under proviso to Section 73(2)
of the Finance Act, 1994, recovery of interest under Section 75 of the Finance
Act, 1994; recovery of late fee of Rs. 2000/- per ST-3 return not filed upto
31.3.2011 and Rs. 20,000/- per return not filed from 1.4.2011 onwards under
Section 70 of the %Finance Act, 1994 read with Rule 7C of the Service Tax Rules,
1994;imposed pehalty under Section 77(1) of the Finance Act, 1994 for non-
obtaining the seirvice Tax Registration till 24.9.2012; imposed penalty of
Rs.90,000/- undbr the provisions of Section 77(2) of the Finance Act, 1994;
also imposed penalty of Rs. 5,79,777/-under Section 78 of the Finance Act,
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3. Being aggrieved by the impugned order, the Appellant filed the present

appeal, inter alia, mainly on the following grounds;

(i)

(ii)

(iif)

(iv)

v)

(vi)

The Adjudicating Authority had erred in confirming the demand on
the iground as mentioned in the impugned order and also on the
grouind that the demand confirmed on the basis of the definition
applicable from 01.07.2012 is bad in law when the period involved
is 2007-08 to 2011-12.

The reliance placed by the Adjudicating Authority on the decision of
the Hon’ble Commissioner ( Appeals) dated 31.03.2015 by applying
the principle of “later is better” is bad in law as the decisions
referred by them were on identical facts and also by following the
decisions of the Hon’ble CESTAT, Ahmedabad and other
benches.

Furtfler, since no man power was supplied in the present case, the
decisions relied upon by the Adjudicating Authority is bad in law.
Further, the decisions relied upon by the Adjudicating Authority
wasjin relation to activity of Cargo Handling involving supply of
man power. Hence, on this ground, the impugned order is not
sustiainable.

The likdjudicating Authority erred in confirming the demand ignoring
the 1facts that the activity covered under Notification 6/2005- ST
dateid 01.03.2005 and was also exempt from service tax.

The P;djudicating Authority erred in confirming the demand ignoring
the facts that in the case of the contractor working with the same
comi)any, the Hon’ble Appellate Authority had dropped the
proéeedings and the department had also accepted such decisions.
The Prder for recovery of interest and imposition of various penalties
is aiso wrong since no service tax liability arises in their case in

view of the grounds stated above.

4. Hearing was held on 19.2.2018 wherein Shri Paresh V. Sheth, Advocate

appeared on behalf of the appellant and reiterated the submission of the appeal

memorandum and also filed a copy of Judgement reported at

2018(8)G.S.T.L.224(Tri. Mumbai) for consideration and requested to decide the

case accordingly..

S. I have goﬁe through the appeal memorandum, and oral submission

made during personal hearing. Since the appellant has already made the

payment of Rs.4é,484/- (7.5 % of Rs. 5,79,777 /- due amount of Service Tax )
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in compliance towards fulfillment of mandatory pre-deposit in pursuance to

the amended provisions of Section 35F of the Central Excise Act,1944 made
applicable to Service Tax matter in terms of the Section 83 of the Finance

Act, 1994 effective from 06.08.2014, I proceed to decide the case on merits.

0. The issue for decision before me is whether the Adjudicating Authority
under the impugned order had correctly held the said services provided by the
appellant as taxable and subjected to service tax under the category of
“Manpower Recruitment or supply Agency services” as defined under Section
65(68) of the Finance Act, 1994. I find that The matter purely involves
interpretation of the activity undertaken by the appellant, vis-a-vis the evidences
and the submissibns put up by the appellant and consequently its classification
into taxable services existing and defined under Section 65 of the Finance Act,

1994 during the period under dispute.

6.1 In this regard, I find that the Adjudicating Authority has reproduced the
definition of “Manpower Recruitment or Supply agency” ,as in force prior to
01.07.2012, as pfovided under Section 65(68) of the Finance Act, 1994 at Para-
28 of the impugned order.

65(68) "manpower recruitment or supply agency” means any person
engaged in providing any service, directly or indirectly, in any manner for

recruitment or supply of manpower, temporarily or otherwise, to any other

person”,

Further, Adjudicéting authority took cognizance to the CBEC instruction No.
B1/6/2005-TRU dated. 27.7.2015

"MANPOWER RECRUITMENT SERVICE
( Board’s Clarification vide TRU's letter No, B1/6/2005-TRU dt.27.7.2005)
22.1 Prior to 16-5-2005, service tax was leviable on services provided by manpower recruitment
agencies in relation to recruitment of manpower. Amendments have been made to levy service
tax on temporary suﬁ)ply of manpower by manpower recruitment or supply agencies.
22.2 A large number of business or industrial organizations engage the services of commercial
concerns for temporary supply of manpower which is engaged for a specified period or for
completion of parti(%ular prajects or tasks. Services rendered by commercial concerns for

supply of such manpower to clients would be covered within the purview of service tax.

22.3 In these cases, the individuals are generally contractually employed by the manpower
supplier. The supplier agrees for use of the services of an individual employed by him to
another person for aiconsideration, The terms of the individual's employment may be laid down

in a formal contract pr letter of appointment or on a less formal basis. What is relevant is that

N
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the staff are not contractually employed by the recipient but come under his direction.

”
.

' I

And Also, took cofgnizance to the CBEC instruction No. B1/6/2005-TRU dated.
27.7.2015 (relevant part reproduced as below),

Reference Code Issue Clarification
(1) | (2) (3)
010.02/ 23-8-07 | Business or |{In the «case of supply of
- | industrial manpower, individuals are

organizations engage |contractually employed by the
'services of manpower | manpower recruitment or supply
. | recruitment or |agency. The agency agrees for use
. | supply agencies for |of the services of an individual,
temporary supply of |employed by him, to another
| | manpower which is |person for a consideration.

engaged for a | Employer-employee relationship
specified period or for |in such case exists between the
completion of | agency and the individual and not
particular projects or | between the individual and the
tasks. person who uses the services of

Whether service tax is | the individual.

liable on such services | Such cases are covered within the
under manpower | scope of the definition of the
recruitment or supply | taxable service [section 65(105)(k)]
agency’s service | and, since they act as supply
| [section 65(105)(k)]. agency, they fall within the
1 definition of “manpower
recruitment or supply agency”
[section 65(68)] and are liable to
service tax.

i
|
|

6.2 I find that f:or ascertaining the activity conducted by the appellant so as to
decide its taxabiiity under the category of “Manpower Recruitment or Supply
Agency services’, the Adjudicating Authority mainly relied on
Contract/agreemént dated. 23.3.2010 and interpreted the same in terms of
definition in forcie prior to 1.7.2012, Clarification issued vide instruction No.
B1/6/2005-TRU ;dated. 27.7.2005, Circular No. 96/7/2007-ST dated 23.8.2007
and then held that the service rendered by the appellant was taxable and
subjected to servicé tax under the category of “Manpower Recruitment or Supply
Agency services’ ;(Relevant Para 31 of the impugned order is reproduced below).

“31 on careful sérutiny of the contract/agreement dated. 23.3.2010 submitted by
the Noticee, I ﬁﬁd that in point 5 of the contract contains that “the persons
deployed by thé contractor shall be treated as servants of the contractor

and will be con#idered as his employees...”. Therefore, as per the contract, the
|
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noticee was respénsible for recruitment or supply of persons for that particular
task. The laborers recruited as per the requirement of the service recipient i.e. M/s
Galaxy Bearing btd. and worked as per the instructions of the company. Thus,
although not exfalicitly worded but the laborers definitely came under the
supervision of the company i.e. M/s Galaxy Bearing ltd., as it is also evident from
the point 4 contract which read as “The contract is given to the contractor for
labour work on?ly, raw materials, tools & tackles was provided by the
company and wﬁrk will be carried out as per direction of the company..”
Hence, the services rendered by the Noticee were by way of supply of manpower.
In light of these élanﬁcations issued by CBEC and the terms of contract, which
clearly state that the labour supplied by the noticee remains under his own control
instead of M/s Galaxy Bearing Ltd., I find that the basic ingredient required to
classify the servicj’e as “ Supply of Man power “ gets satisfied even as per erstwhile
provision of the Act. I also find that the noticeee has supplied man power for
carrying out certain work and the work has been done in the factory premises of

the recipient of the services.”

6.3 1do not find any infirmity in the findings of the Adjudicating Authority and
accordingly uphold the decision of the Adjudicating Authority that the work
assigned to the 1appellant was actually not job work but it was supply of
manpower in theifactory of the service recipient. | find not force in the argument
of the appellantithat the Adjudicating Authority had erred in confirming the
demand on the basis of the definition applicable from 01.07.2012 when the
period involved is 2007-08 to 2011-12; contention w.r.t. non taxability as their

their activity were covered under Job Work,

6.4 The fact remains as the appellant has contributed by way of provision of
skilled labor based on the contractual agreement. Hence, I find that the entire
activity on the ipart of the appellant bears the essential characteristics of
Manpower Supply and not of job work. Accordingly, the benefit of Notification
No. 8/2005-ST dated, 1,3.2005 also does not come into play. Further, claiming
benefit of the said notification is also not correct as no documentary evidence
regarding receipt,of raw materials/semi finished goods for job work under challan

and returned b,ac%k the manufactured/produced goods has been submitted by the

appellant or by tkgm said service recipient. %\ \@X
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6.5 In view C%)f the facts and discussion herein above, the appellant’s
contention that the Adjudicating Authority had erred in confirming the demand
ignoring the facts that the contractor working with the same company, the
Hon’ble Appellatej Authority had dropped the proceedings and the department

had also acceptedz such decisions, would be of no help to the appellant.

6.6. Further the appellant contended that the reliance placed by the
Adjudicating Autﬁority on the decision of the Hon’ble Commissioner ( Appeals)
dated 31.03.2015; by applying the principle of “later is better” is bad in law as the
decisions referred by them were on identical facts and also by following the
decisions of the Hon’ble CESTAT, Ahmedabad and other benches; that the
decisions relied ujpon by the Adjudicating Authority was in relation to activity of

Cargo Handling irfwolving supply of man power. and hence, on this ground, the

impugned order 1§ not sustainable.

6.6.1 I find that the Adjudicating Authority at Para-34 of the impugned
order has placed jreliance on the decisions in the case of K K Appachan- 2007(7)
STR-230, Janardjha_n Tukaram Thorat-2010(19) STR-148, J & J Enterprises-
2006(3) STR-655 ;and Renu Singh & Co.- 2007(7) STR-397. 1 have gone through
these judgements and find that these decisions have settled the issue that if a
service provider ﬁust provides manpower to carry out certain work with the
machines and eqllipments of the service recipient, then in such case the services
rendered by the; service provider would be covered under the category of
‘Manpower recruijtrnent or supply service’ and thus, apply squarely in the present
case. Thus, thejf appellant’s contention that decisions relied upon by the
Adjudicating Autljlority were not applicable since they cover taxability of ‘Cargo

Handling servicesj’ is of no help to them.

6.7 Further, 1 find that the appellant had already obtained Service Tax
Registration and| started charging service tax from September 2012 and also

deposited service tax amount of Rs.2,41,332/- in respect of service tax liability

arised during the period from 2012-13 toc 2014-15. This is also an additional
point concerned %for my decision to hold the said activities taxable under the
category of ‘Man;:)ower Recruitment or Supply service’ as defined under Section
65(68) read with iSection 65 (105)(k) of the of the Finance Act, 1994 in as much

as apart from obtjaining registration under the said category and payment by the
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appellant, the service recipient in the present case which is a private limited

concerned had alﬁo agreed with the said approach of the appellant and thus,

continued the transactions with the appellant.

6.8 The appeliant’s contention that the Adjudicating Authority had erred in
confirming the demand ignoring the facts that the activity covered under
Notification No. 6/2005- ST dated 01.03.2005 and is exempt from service tax, I
find that the Nofification has been shown wrongly instead of Notification No.
8/2005-ST dated' 01.03,2005. However, in view of the facts and discussion in
foregoing paras, I:hold that the appellant is not eligible for the benefit of the said
Notification No, 872005—ST dated 01.03.2005 since their activities carried out at
the service recipiént premises is not the job work but provision of the services of
Manpower Supp%y, Further, with regard to the benefit of Notification No.
06/2005-ST dated 01,03,2005, I find that a table at para -7 of the impugned
order very categérically show the value of said services provided during the
relevant period, which has not been disputed by the appellant hence, benefit of
this Notification No. 06/2005-ST dated 01.03.2005 is not available to the
appellant. Further, for the period 2010-11 also, the exemption under Notification
No. O6/2005—STjdated 01.03.2005 is not admissible since value of services
provided in the pfevious year not made available so as to decide the eligibility of
exemption under the said Notification No, 06/2005-ST dated 01.03.2005. Hence,
I hold that the apjpellant is not eligible for the said benefit.

6.9 As regards the contention of the appellant that the order for recovery of
interest and impbsition of various penalties is also wrong since no service tax
liability arises in §the present case in view of the grounds stated at para-3 above,
in view of the discussion and facts herein forgoing paras, this contention finds no
place and therefofe rejected. Hence, I uphold the levy of penalty under Section 76
of the Finance Act, as the appellant has failed to pay the appropriate service tax
under Section 68 of the Finance Act, 1994, on the services provided by them
made taxable unoj,i.er the category of ‘Manpower recruitment or supply service’ as
defined under Seétion 65(68) read with Section 65 (105)(k) of the of the Finance
Act, 1994. Furthger, for suppression of value of taxable services with intent to
evade the tax, pe;nalty under Section 78 ibid had been correctly imposed under
the impugned orciier. Similarly the appellant has failed to obtain the Service Tax
Registration undér the said head from the department within prescribed time
limit and also failed to correctly assess the service tax liability for the said

services provided by them, during the relevant period and have contravened

the provisions of jthe Finance Act hence, liable for penalty under Section 77 of the
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Finance Act, 1994. Further, the appellant have failed to file the Service Tax

Returns for the period in dispute, hence, the late fee stands necessitated under

Section 70 read Wiith Rule 7C of the Service Tax Rules, 1994,

6.10 In view of|the facts and discussion in foregoing paras, I uphold the
impugned order confirming demand under the category of ‘Manpower recruitment
and supply services’ along with interest thereon and imposing of various

penalties/late feei under the impugned order. The appeal filed by the appellant
thus, rejected. |

7. 3rderehell qaRT gst Y 9T 31T AT FAVERT SR iR & fa ST 81

7. The appeal &’iled by the appellant stands disposed off in above terms.
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BY R.P.A.D,

To,

M/s Ratilal kanjlbhal Sherathia,
Block No. 109,

Gujarat Housing Board,

Shree Hari Nagar Road,

SIDC Road, :

Veraval (Shapar), Gujarat.

Copy To:-
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1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad. |

) The Commissioner (Appeals), Central Taxes, Rajkot.

) The Commissioner, GST & Central Excise, Rajkot Commissionerate, Rajkot.

) The Additional Commissioner, GST & Central Excise, Rajkot
Commissionerate, Rajkot

S WN

5) The A331stant Commissioner, GST & Central Excise, Division,......,Rajkot.
6) The Superintendent, Range-...... , GST &  Central Excise,
Division.......,Rajkot,
\/7{\ Guard File. |

8) Guard File for O/o the Additional Director General (Audit),Ahmedabad
Zonal Unit, Ahmedabad
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