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Passed by Shri Gopi Nath, Additional Director General (Audit), Ahmedabad Zonal Unit, 
Ahmedabad. 

3[E1lT  /Ro-3 (ir.t) 1~ijci ?l.?o.Ro?t9 11T T1'  3tfl1IT 31Tf T. 

o(5/of 1?1Ic4, .??.R°?19 t JuI  T1, 3Jq{  31T1, 31iIIc, 

,1'1'ie TfI? t ¶cd 3TftfTT SV 4t TRT'I, tZ1 3c'-lI lc* 3Tth1PT S? 1t -T1{f 

Ifl TTt . 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Shri Gopi Nath, Additional Director 
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate 
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of 
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 31'Tt 31Nc4-d/ l-I.1ctd 31iIctc1/ 3'4I-I'*d/ II'4' 31Nc1, a-çl 3c'-4k, le1'I ctI4,'(, ii'tk / ,1I9o1dI 

I iITtITTI ccBI 31cI 311r t ki: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar / Gandhidham 

T 3141!l4'ci & '1Ili1Ic 1 - IJ1 tT tfllT /Name & Address of the Appellants & Respondent 

1.M/s Shri Ratilal Kanjibhai Sherathia, Block No. 109, Gujarat Housing Board, Shri 
Han Nagar Road, Veraval (Shaper),Dist : Rajkot 

i 311f(311t z11r c  CAI)cIcl 1)(Thc1 31ctc1 flXEEl / fltJT 
31$rr cii icji I/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

(A) ,1ij-n ,io-çi'i 3c'4Ic, 1cl' 11I(cI IfUT t 31'1, o-ç 3ct-Uc 1ct' 

311tr ,1944 t 1RT '35B 3tr1r trd 1k-i 3T1trar, 1994  UHf 86 31f 

TI 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) Hc-jct,o1 t ITtUIT J-Hd-Icl 1I lcc4i, 'o-cl 3c-'-Hco1 le-c1 1 .lc1Icti' 1'-)e-1 

t1I.li t 1*w , -C. 1'IcI' T 2, 31T. . o-J f,,jIr? 1TfV I! 
The special bench of Customs, Excise & Service '11'ax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuation. 

(ii) j'i'tl'*c1 1(a) f 6lc1JV 1V 3T41ft * 31iffElT fft 3Pit lJI le'f, tJ 3c'4I lb 1 

, lc1IcM 11e1 iiii (1f) it rTf E 1l~s*i, , cle4, Ic Nf 31H1 

-iciii- oo? t t zn ntv if 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-3800 16 in case of appeals other than as 
mentioned in para- 1(a) above 



(iii) 4i a II I4lul -J-lT 31tftW cb&a1 fflT itT 3cIC 14 (3Ti) 1iaiicic4', 2001, 
ftTJT 6 3Tl[ ftFr 1ii! d)  EA-3 tIN. c frr iii PTfV 

c4,JI ck1 1-ch 1,4fl [T1, Ji6I lc41d, 'I J-lt'Jt ,&.II'tI t Htdl cdlIlI dIlI 1d-1'Ia1t, 41 5 
cI1 TF 3R?t cbj-1, 5 c'1i1 IT 50     c14 3TQfT 50 eiIi ''1t. 3TtF fr  
1,000/- 'TA, 5,000/- 3TT 10,000/- k''A T ftttflci 'iaii ie'i cf1 ift 'ic'ia1 cI 1Tñ 
]et FT IdIcllc1, .H6tId 11Ic4 lT"F *t TI&T 1II4 -c.J' o1I9 f1i a1 

..IIlo1ct) c4, RT 11 SflIc1 c4i Jtf_fT ¶lzii  iif I 16IId TtFl 1 
34j IIffl IT €ITfT.T fT I1E 3j4)cilI aiiii1cui i1t ]N1i 1TT I PTT 31TRT 

(.-?. 31t) ft.' 3fl r-T iTr 500/-  ihF lJ1I 1T 1dII li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-, 
Rs. 10,000/- where amount of duty demand/interest/penalty/refund is qpto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall  tie accompanied by a fee of Rs. 500/-. 

liuii a1IIi'1t{uT IJTT 31'ff, lcc1 311fZriT, 1994 t TRT 86(1) 3JT4T 'Ic1Icht 
ic1c'1'I, 1994, fI4i 9(1) c1ci I*1T W1I S.T.-5 ff 'i'4) I 3I 

IFT frr 31TT f 3Tt'IW it i4 , ',if (3f ct MJd 
1T nf) 3 Eit iJ1 ct lA1l TEI, 'k1tch& 4  J1id ,AIi1 41  3fl eIdIIJI 

djiI ni-l'IdI, 5 ii Ir 3F cbd-1, 5 ell&  ?1T 50 lii t".lI.! rich 3TIIT 50 elNil ('t-V 
3 fr shHf: 1,000/- 1,_5,000/-  3TTT 10,000/- it-  ztr 
tici  ftiftr lc.ch i dIcila1, 1GIc1 31t.1I a-INII1cMUI lIis1l * ii 1t-'& 

aThH 1IcSO1ch F ch II'U 1T Mifç1 ch TtR TU tii ,JIIOfl T1I I .16ld 
1'l?J F dIdIai, ch c  31 lI1I i?1 o1I 'E1TV 1f HEf1 31'.)1eI o-IIlI1chUI *r 1Iii fTr 
vi 3iTr (-è 31th) ft 3iir- rrr 500/-  r 1iIftr     4o )dj li 

The appeal under sub section (1) of Section 86 of the Finance ct 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1] of the 
Service Tax Rules 1994, and Shall be accompanied by a copy of tle order appealed against 
(one of which shthl be certified copy) and should be accompanied by a fees of Rs. 1000/ - 
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five Iakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

1[ 311RTiT, 1994 41't c.IT{f 86 4r 3q-m3i (2) ti (2A) 3TPE c  cf) d14'l 3fLfw, , Ic1Ich 

1cItc.I, 1994, f4a-1  9(2) tf 9(2A) ctcl tIft1T '44 S.T.-7 5ij 3E 1TT 

31k1'*d, acII 3c'IlC, lrch 3fT 3lNIcfd (3T1), 4açI 3c91 lh TT 1lTt  3ff 4r MIII 
9-Jçdo 4) (3R t  1If 1plI1i1çl 11't iTtV) 3C 3lklctcl TU 1II4 3lllcfd 3TQ11T 39jJc çj, 
bo-cI'iI 3c111c, Ico/ jc4(, r 3i41l1 [1*UT 31F  cMo hf 1r ?r dUc 31TT i1t 

i,if:1 .1tzT - i1eNo1 I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 

Jii 4>, l)OtZ[ 3c4I lc'4> i I1Ic1,t 3i4)cl >AljIctUI (?Z) '4i 3i'Iif 
3cIC ri 3TtflrzJJ:r 1944 cIl TF{1 35i7q 3TTT, fr   31fT1IRPT, 1994 4r TR1 83 
3jp[  4 dJ, , 31T if  3Pir JcuJ I 31'W ch 3çlr 

Jlidl 10 ',i1ii (10%), 'lt Jjdl t IJ1ff fciI1 ç , ff - aII, l61 R1 i1J-t'o1I 
fii1~ri , iif ldldlo1 f1T ''lIQ, TTf 1 1RF * 31P 'IJ1I 'B '41'?l 3T1f T tif i 

t3ftI 
c4I cIc( 3[f "Jd  fL.! TtT lc'4>" 1J-,a1 Irf 

(i) UU 11 3T9f T I  
(ii) lo1à   dçj ifi 
(iii) a1 1J-lI f lJ-1Icl 1iH 6 if FT 

- i urn crrrr ¶CC  (ft, 2) 3111PT 2014 31T I  i41ei 

lI1ch 'l1J1T T0T TT1 31t I 31t'flf I ç a t'lI/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 Qf the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
amount determined under Section 11 D; 

ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 

(B) 

(i) 



(i) 

(C) 31RIf i'i TT*jVr 31T1: 
Revision app1iation to Government of India: 

3TTF T TTTUT 1I11'4I o1lId e1IJ1c'I' , .RT 3cYtC, 31PT, 1994 TJ 
35EE T I4cIcl, 31Tf 3FTT ifX iJ[ 'l-HcllI(, TTfllTt1T 31T ¶cci 1IeI, Uj1'l-c1 
tTlT, itt c51 Y -I4 9Id'i, o1 Icc-i10001, t 1II .1Io1) ii1vi / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Finance, Department of Revenue 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-i 10001, under Section 35EE of the CEA 194 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

HIeI o1c4, -frj J1IJ-I f, 0jq J1Ic'J it 1 q,iiol Tff °'II lIdIl-lc1 
'trr ii 1b  3T ii'l rr f   Tr 1 

f ?J[ 13RUT J-llel 'tth'I, ¶1 c1tIo1 T 3IR d  f oiqilk'1 
d1IHcl lII 

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or Irorn one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) 61I  f11  t 1Jc'1 11UI ',td *n,T) HR'I tf dj 
a-cl.Ll 3c'-IIc 11' (Mr) 'J-IIJ-Icl t, fr ijr 1+rt  IT th zlt II'id t Tt 1 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) 11?4 3c'-l(c le1' 1'Ic1I"l T,v IO1I RT ITf 1T 3TT1 t 4-I1e 1IFd 1IT ,JkJI J / 
In case of goods exported outside India export to Nepal or 3hutan, without payment of duty. 

3cYI 5c'4IC1 lc4 dçfl 1h Tit ti i 3fZ1T tT ¶aI-i 
cid  t  3ft  3r ft 34lc*ç  "(3Tf) ccii.j fççJ 31IfZlT (. 2), 

1998 t TU 109 cc1RI 1RTr ir ,JI  cjI4 3TJ f  q f  ir i/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2) 

3l ')ctc1 3IT t t 1I  1li EA-8 , .jc'.1Icol Tc  (3J) -l1Ic, 
2001, f1J 9 3T1 f11  , i 3T1T 1uI 3 t 1T1I iifv I 

ao TVI 
3c'41d, 1c'4 31TR, 1944 it 1HT 35-EE dd 1ti*fr l -c ifit 31ctld) 
TR-6 4' it  41t ii4l rrfin / 
The above app1ication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central Ixcise (Appeals) Rules, 2001 within 3 months from the date on which the order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under 
Major Head of Account. 

qu 3TT fl1 1Id 1FftIT li 4t 3INdfl ;i TT TI1V I 
 1eIdo1 .(c i c'iHii TT 31 c,d-J fr  200/- djdfrj ITr 1IL 3ft Tf .-lc'ioi 

i e1I - lk,I i't 1000 -I t 3dIdI 11T IIt I 
The revision application shall be accompanied 'by a fee of Ps. 200/- where the amount 
involved in Rupees One Lac or less and Ms. 1000/- where the amount involved is more than 
Rupees One Lac. 

1~ i 311T Jiet 3øft il1 .l1d-lIàT fr (çc4i -le1 31Tf ti lc1' iFt -IdIç-iIo1, 5lc*ci 
niii i r iz fiv IT1t 3T 

1 3I1t ?Tr T +Hct,Ie t t! 31Tt 1ir GIld) I / In case, if the order 
covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the 
aforesaid manner, not withstanding the fact that the one appeal to the Appellaiit I nbunal or 
the one application to the Central (jovt. As the case may be, is filled to avoid scriptoria work if 
excising Rs. 1 lakh fee of Rs. 100/- for each. 

trtfIitr - i iii ci l 1 c<t 3T 1TT, 1975, 3TTTlt-I 3MIR J-i ci 31Tf Q 1TT 3Ii?r ifit 
ift rg  ftftr 6.50 iir - .iiqici iii 'o-ii I1T1VI / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms oi 
the Court Fee Act, 1975, as amended. 

IIId-1I 'iachl 3c'lI 1c1 P 'ticII( 3i4lck a- lI4I1cl'I (Iii  f1l) 1JJflc1e, 1982 
p 31-f Efr d-lIHel'l cii? 1IcI ciiol clIc  IJ-II t 3tT 1t AII1 31icI4c1 ¶R1T 'iIc11 I / 
Attention is also invited to the rules coveiing these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

5tt4 3i41ci I14I' t 3T'1'tt c,Ie1 cb,la TiI1XIT cfl'lcii, 1-c1c1 3 TdtTPT lTTTt 
3ttTfif 1T11T, l.1I www.cbec.gov.in  lt ?s1 ITiFt I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental website www.cbec.gov.in  

(iv)  

(v)  

(vi)  

(D)  

(E) 

(F)  

(G)  



Appeal NO. V2/76/RAJ/2017 
Appeal filed by M/s Ratilal Kanjibhai Sherthia 

ORDER IN APPEAL 

M/s Ratilal kanjibhai Sherathia, Block No. 109, Gujarat Housing Board, 

Shree Han Nagar Road, SIDC Road, Veraval (Shapar), Gujarat (hereinafter 

referred to as "the appellant") has filed the present appeal against Order-in-

Original No.26/ADC/RKC/20 16-17 dated 15.12.2016 (hereinafter referred to 

as the "impugned order") passed by the Additional Commissioner, Central 

Excise & Service Tax, Rajkot (here in after referred to as "the Adjudicating 

Authority"). 

2. The appellant firm was proprietorship firm engaged in providing taxable 

service under the service category of "Manpower Supply! Recruitment Agency" 

under Section 65(105)(k) of Finance Act, 1994;obtained service tax Registration 

No. CROPS2379PSDOO1 w.e.f.25.9.2012 under section 69 of the Finance Act, 

1994.The instant case was emerged during the course of verification 

undertaken of third party data by the Range Officers. It was observed that 

before 1.7.2012, the appellant was liable to make payment of service tax at 

100% on the taxable value and after 1.7.2012, as per the Notification No. 

30/2012-ST dated 20.6.20 12 the appellant was liable to pay service tax at 25% 

of the taxable value, however, verification of the documents revealed that the 

appellant failed to pay service tax amounting to Rs. 5,79,777/- during the 

period from 201011 to 2014-15.Accordingly, Show Cause Notice No. V.ST/15-

73/ADJ/2015-16 Dated 19. 10.2015 was issued by the Additional 

Commissioner, Central Excise & Service Tax, Rajkot to the Appellant. The 

adjudicating authority  under the impugned order confirmed the total demand 

of Service Tax of Rs. 5,79,777/- on the appellant under proviso to Section 73(2) 

of the Finance Act, 1994; recovery of interest under Section 75 of the Finance 

Act, 1994; recovery of late fee of Rs. 2000/- per ST-3 return not filed upto 

31.3.2011 and Rs. 20,000/- per return not filed from 1.4.2011 onwards under 

Section 70 of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 

1994;imposed penalty under Section 77(1) of the Finance Act, 1994 for non-

obtaining the service Tax Registration till 24.9.20 12; imposed penalty of 

Rs.90,000/- under the provisions of Section 77(2) of the Finance Act, 1994; 

also imposed penalty of Rs. 5,79,777/-under Section 78 of the Finance Act, 

1994. 

4 



Appeal NO. V2/76/RAJ/2017 
Appeal filed by M/s Ratilal Kanjibhai Sherthia 

3. Being aggrieved by the impugned order, the Appellant filed the present 

appeal, inter alia, mainly on the following grounds; 

(i) The Adjudicating Authority had erred in confirming the demand on 

the ground as mentioned in the impugned order and also on the 

ground that the demand confirmed on the basis of the definition 

applicable from 01.07.2012 is bad in law when the period involved 

is 2007-08 to 2011-12. 

(ii) The reliance placed by the Adjudicating Authority on the decision of 

the Hon'ble Commissioner ( Appeals) dated 31.03.2015 by applying 

the principle of "later is better" is bad in law as the decisions 

referred by them were on identical facts and also by following the 

decisions of the Hon'ble CESTAT, Ahmedabad and other 

benches. 

(iii) Further, since no man power was supplied in the present case, the 

decisions relied upon by the Adjudicating Authority is bad in law. 

Further, the decisions relied upon by the Adjudicating Authority 

was in relation to activity of Cargo Handling involving supply of 

man power. Hence, on this ground, the impugned order is not 

sustainable. 

(iv) The Adjudicating Authority erred in confirming the demand ignoring 

the facts that the activity covered under Notification 6/2005- ST 

dated 0 1.03.2005 and was also exempt from service tax. 

(v) The Adjudicating Authority erred in confirming the demand ignoring 

the racts that in the case of the contractor working with the same 

company, the Hon'ble Appellate Authority had dropped the 

proceedings and the department had also accepted such decisions. 

(vi) The order for recovery of interest and imposition of various penalties 

is also  wrong since no service tax liability arises in their case in 

view of the grounds stated above. 

4. Hearing was held on 19.2.2018 wherein Shri Paresh V. Sheth, Advocate 

appeared on behalf of the appellant and reiterated the submission of the appeal 

memorandum and also filed a copy of Judgement reported at 

2018(8)G.S.T.L.224(Tri. Mumbai) for consideration and requested to decide the 

case accordingly. 

5. I have gone through the appeal memorandum, and oral submission 

made during personal hearing. Since the appellant has already made the 

payment of Rs.4,484/- (7.5 % of Rs. 5,79,777/- due amount of Service Tax) 

5 



Appeal NO. V2/76/RAJ/2017 
Appeal filed by M/S Ratilal Kanjibhai Sherthia 

in compliance towards fulfillment of mandatory pre-deposit in pursuance to 

the amended provisions of Section 35F of the Central Excise Act, 1944 made 

applicable to Service Tax matter in terms of the Section 83 of the Finance 

Act, 1994 effective from 06.08.20 14, I proceed to decide the case on merits. 

6. The issue for decision before me is whether the Adjudicating Authority 

under the impugned order had correctly held the said services provided by the 

appellant as taxable and subjected to service tax under the category of 

"Manpower Recruitment or supply Agency services" as defined under Section 

65(68) of the Fjnance Act, 1994. I find that The matter purely involves 

interpretation of the activity undertaken by the appellant, vis-à-vis the evidences 

and the submissipns put up by the appellant and consequently its classification 

into taxable services existing and defined under Section 65 of the Finance Act, 

1994 during the period under dispute. 

6.1 In this regard, I find that the Adjudicating Authority has reproduced the 

definition of "Manpower Recruitment or Supply agency" ,as in force prior to 

01.07.2012, as provided under Section 65(68) of the Finance Act, 1994 at Para-

28 of the impugned order. 

65(68) "manpower recruitment or supply agency" means any person 

engaged in; providing any service, airectly or indirectly, in any manner for 

recruitment or supply of manpower, temporarily or otherwise, to any other 

person". 

Further, Adjuclictjng authority took cognizance to the CBEC instruction No. 

1/6/ 2005-TRU dated. 27.7.20 15 

'MANPOWER RECRUITMENT SERVICE 

(Boani's Clarjfjcatjo vicle TRU's iettei No. //2OO5-TRU clt.27.7.2005) 

22.1 Prior to 16-5-2005, service tax was leviable on services provided by manpower recruitment 

agencies in relation o recruitment of manpower. Amendments have been made to levy service 

tax on temporary sujply of ninpower by manpower recruitment or supply agencies. 

22.2 A large number of business or industrial organiatioris engage the services of commercial 

concerns for temporary supply of manpower which is enggeci for a specified period or for 

completion of partic4uir projects or tasks. Services rendered by commercial concerns for 

supply of such manpower to clients would be covered within the purview of service tax. 

22.3 In these cases, the indivicivais re generjjy contrctuaUy employed by the manpower 

supplier. The supplier agrees for use of the services of an individual employed by him to 

another person for a; consideration, The terms of the individual's employment may be laid down 

in a formal contract pr letter of appointment or on a less formal basis. What is relevant is that 

6 



Appeal NO. V2/76/RAJJ 20 17 
Appeal filed by M/s Ratilal Kanjibhai Sherthia 

the staff are not contractually employed by the recipient but come under his direction.  
,, 

And Also, took cognizance to the CBEC instruction No. B1/6/2005-TRU dated. 

27.7.20 15 (relevax1it part reproduced as below), 

Reference Code Issue Clarification 

(1) (2) (3) 

0 10.02/ 23-8-07 

H 

Business or 
industrial 
organizations engage 
services of manpower 
recruitment or 
supply agencies for 
temporary supply of 
manpower which is 
engaged for a 
specified period or for 
completion of 
particular projects or 
tasks. 
Whether service tax is 
liable on such services 
under manpower 
recruitment or supply 
agency's service 
[section 65(105)(k)]. 

In the case of supply of 
manpower, individuals are 
contractually employed by the 
manpower recruitment or supply 
agency. The agency agrees for use 
of the services of an individual, 
employed by him, to another 
person for a consideration. 
Employer-employee relationship 
in such case exists between the 
agency and the individual and riot 
between the individual and the 
person who uses the services of 
the individual. 
Such cases are covered within the 
scope of the definition of the 
taxable service [section 65(105)(k)] 
and, since they act as supply 
agency, they fall within the 
definition of "manpower 
recruitment or supply agency" 
[section 65(68)1 and are liable to 
service tax. 

6.2 I find that for ascertaining the activity conducted by the appellant so as to 

decide its taxability under the category of "Manpower Recruitment or Supply 

Agency services', the Adjudicating Authority mainly relied on 

Contract/agreement dated. 23.3.2010 and interpreted the same in terms of 

definition in fore prior to 1.7.20 12, Clarification issued vide instruction No. 

B1/6/2005-TRU dated. 27.7.2005, Circular No. 96/7/2007-ST dated 23.8.2007 

and then held that the service rendered by the appellant was taxable and 

subjected to service tax under the category of "Manpower Recruitment or Supply 

Agency services' (Relevant Para 31 of the impugned order is reproduced below). 

"31 on careful scrutiny of the contract/agreement dated. 23.3.2010 submitted by 

the Noticee, I find that in point 5 of the contract contains that "the persons 

deployed by the contractor shall be treated as servants of the contractor 

and will be considered as his employees...". Therefore, as per the contract, the 

7 



Appeal NO. V2/76/RAJ/2017 
Appeal filed by M/s Ratilal Kanjibhai Sherthia 

noticee was responsible for recruitment or supply of persons for that particular 

task. The laborers recruited as per the requirement of the service recipient i.e. M/s 

Galaxy Bearing Ltd. and worked as per the instructions of the company. Thus, 

although not explicitly worded but the laborers definitely came under the 

supervision of the company i.e. M/s Galaxy Bearing ltd., as it is also evident from 

the point 4 contract which read as "The contract Is given to the contractor for 

labour work only, raw materials, tools & tackles was provided by the 

company and work will be carried out as per direction of the company.." 

Hence, the services rendered by the Noticee were by way of supply of manpower. 

In light of these ôlarzfications issued by CBEC and the terms of contract, which 

clearly state that the labour supplied by the noticee remains under his own control 

instead of M/s Galaxy Bearing Ltd., I find that the basic ingredient required to 

classify the service as "Supply of Man power "gets satisfied even as per erstwhile 

provision of the Act, I also find that the noticeee has supplied man power for 

carrying out certain work and the work has been done in the factory premises of 

the recipient of the services." 

6.3 I do not find any infirmity in the findings of the Adjudicating Authority and 

accordingly uphold the decision of the Adjudicating Authority that the work 

assigned to the appellant was actually not job work but it was supply of 

manpower in the factory of the service recipient. I find not force in the argument 

of the appellant that the Adjudicating Authority had erred in confirming the 

demand on the basis of the definition applicable from 01.07.2012 when the 

period involved is 2007-08 to 201 1-12; contention w.r.t. non taxability as their 

their activity were covered under Job Work. 

6.4 The fact remains as the appellant has contributed by way of provision of 

skilled labor based o the contractual agreement. Hence, I find that the entire 

activity on the part of the appellant bears the essential characteristics of 

Manpower Supply and not of job work. Accordingly, the benefit of Notification 

No. 8/2005-ST dated 1,3.2005 also does not come into play. Further, claiming 

benefit of the said notification is also not correct as no documentary evidence 

regarding receipt of raw materials/semi finished goods for job work under challan 

and returned baek the manufacturecl/ produced goods has been submitted by the 

appellant or by the said service recipient. 
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6.5 In view the facts and discussion herein above, the appellant's 

contention that the Adjudicating Authority had erred in confirming the demand 

ignoring the facts that the contractor working with the same company, the 

Hon'ble Appellate Authority had dropped the proceedings and the department 

had also accepted such decisions, would be of no help to the appellant. 

6.6. Further the appellant contended that the reliance placed by the 

Adjudicating Authority on the decision of the Hon'ble Commissioner ( Appeals) 

dated 3 1.03.2015 by applying the principle of "later is better" is bad in law as the 

decisions referred by them were on identical facts and also by following the 

decisions of the Hon'ble CESTAT, Ahmedabad and other benches; thai; the 

decisions relied upon by the Adjudicating Authority was in relation to activity of 

Cargo Handling involving supply of man power. and hence, on this ground, the 

impugned order is not sustainable. 

6.6.1 I find that the Adjudicating Authority at Para-.34 of the impugned 

order has placed reliance on the decisions in the case of K K Appachan- 2007(7) 

STR-230, Janardhan Tukaram Thorat-2010(19) STR-148, J & J Enterprises-

2006(3) STR-655 and Renu Singh & Co.- 2007(7) STR-397. I have gone through 

these judgements and find that these decisions have settled the issue that if a 

service provider just provides manpower to carry out certain work with the 

machines and equipments of the service recipient, then in such case the services 

rendered by the service provider would be covered under the category of 

'Manpower recruitment or supply service' and thus, apply squarely in the present 

case. Thus, the appellant's contention that decisions relied upon by the 

Adjudicating Authority were not applicable since they cover taxability of 'Cargo 

Handling services' is of no help to them. 

6.7 Further, find that the appellant had already obtained Service Tax 

Registration and started charging service tax from September 2012 and also 

deposited service tax amount of Rs.2,41,332/- in respect of service tax liability 

arised during the period from 2012-13 to 2014-15. This is also an additional 

point concerned for my decision to hold the said activities taxable under the 

category of 'Manpower Recruitment or Supply service' as defined under Section 

65(68) read with Section 65 (105)(k) of the of the Finance Act, 1994 in as much 

as apart from obtaining registration under the said category and payment by the 
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appellant, the service recipient in the present case which is a private limited 

concerned had alo agreed with the said approach of the appellant and thus, 

continued the transactions with the appellant. 

6.8 The appellant's contention that the Adjudicating Authority had erred in 

confirming the demand ignoring the facts that the activity covered under 

Notification No. E/2005- ST dated 01.03.2005 and is exempt from service tax, I 

find that the Notification has been shown wrongly instead of Notification No. 

8/2005-ST dated 01.03.2005. However, in view of the facts and discussion in 

foregoing paras, I hold that the appellant is not eligible for the benefit of the said 

Notification No. 8/2005-ST dated 01.03.2005 since their activities carried out at 

the service recipient premises is not the job work but provision of the services of 

Manpower Supply, Further, with regard to the benefit of Notification No. 

06/2005-ST dated 01,03,2005, I find that a table at para -7 of the impugned 

order very categorically show the value of said services provided during the 

relevant period, which has not been disputed by the appellant hence, benefit of 

this Notification No. 06/2005-ST dated 01.03.2005 is not available to the 

appellant. Furthe -, for the period 2010-11 also, the exemption under Notification 

No. 06/ 2005-ST dated 01,03.2005 is not admissible since value of services 

provided in the previous  year not made available so as to decide the eligibility of 

exemption under the said Notification No, 06 / 2005-ST dated 0 1.03.2005. Hence, 

I hold that the appellant is not eligible for the said benefit. 

6.9 As regards the contention of the appellant that the order for recovery of 

interest and impQsition of various penalties is also wrong since no service tax 

liability arises in the present case in view of' the grounds stated at para-3 above, 

in view of the discussion and facts herein forgoing paras, this contention finds no 

place and therefore rejected. Hence, I uphold the levy of penalty under Section 76 

of the Finance Adt, as the appellant has failed to pay the appropriate service tax 

under Section 6. of the Finance Act, 1994, on the services provided by them 

made taxable under the category of 'Manpower recruitment or supply service' as 

defined under Section 65(68) read with Section 65 (105)(k) of the of the Finance 

Act, 1994. Further, for suppression of value of' taxable services with intent to 

evade the tax, penalty under Section 78 ibid had been correctly imposed under 

the impugned or4ier, similarly the appellant has failed to obtain the Service Tax 

Registration under the said head from the department within prescribed time 

limit and also failed to correctly assess the service tax liability for the said 

services provided by them, during the relevant period and have contravened 

the provisions of the Finance Act hence, liable for penalty under Section 77 of the 
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Finance Act, 1994. Further, the appellant have failed to file the Service Tax 

Returns for the period in dispute, hence, the late fee stands necessitated under 

Section 70 read with Rule 7C of the Service Tax Rules, 1994. 

6.10 In view of the facts and discussion in foregoing paras, I uphold the 

impugned order confirming demand under the category of 'Manpower recruitment 

and supply seryices' along with interest thereon and imposing of various 

penalties/late fee under the impugned order. The appeal filed by the appellant 

thus, rejected. 

7. 314'ccc1 ccIkI t dl  31 Ti1c.l'U j ,t'ctd dN 1zrr '1ic1i 

7. The appeal filed by the appellant stands disposed off in above terms. 
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