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matters relating to classification and valuation. 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.50001-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
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is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3rftt4sr ,o)tur 3rtft, tr 3rl'am, 1994 r tnrr 86(1) t1rw oi11, 1994, Itt 9(1) C15(1 
S.T.-5 ii 11Wt   o ai  TtT'r fti 3tTr * f8tSsT M'l r o  'r, 4l 1rTsr '14d'd 

(.i) ttli 'lT n1v) wr or i1 r,  t 4i ,ssir ai  stall 
rstr, 1v 5 ie str zti 5 ('11(5 siT 50 iia v sisi 3rreT 50 ia 3i1 1(1 tar: 1,000/-  5,000/- 
 3talalT 10,000/-  tt 1rftrr rr rr t c.t.i l fttftlr r isitar, stsifftr 3t1ftta iilui t 11T 

'1ii#' '11'1-cl( 1'11t 3ff iilt.ii. r eoiu .elilc1 4, r-I-e. e,ol(l lI .,lldi 5T11V I st51ITtT iqc T 3TsttT, 
ff *r 3T trR3T * ii Tli1v i e)i 3T ZTRI1TUT t silell 1ff5TtT I TT1W 3tlffst (st 3lTT) 11v 3lTfffl -W * 
500/- iv sitr 1TIftr rr stall q,tdl 5'ldll 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excisel Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) tJRT t1, ic'1tC TT 3f4'PZ t,llIl4,'&uj () j 3ttt(t 1Id-IC1 c'jC, t4' 3fjst 1944 r 
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

Wr 3t: 
Revision application to Government of India: 
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1ii 3119T 1Vl I 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 
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,

1Id II9cl 31ST '-Uc'l 1ttft 'lIo i 'ThtIJ-1O1 1T 1*l 311Z1 1'tait 1T 
11T fft g tr   t si 1ft ti * zt   lft iai z 
1 J1lc'i * 41I&1 l/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

 lh*ft 1  T TWj1leiui t51l3c9IC 
JIIJ1r1 31*ieI$( 1t' *1TZftI I 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

c'flC, 11111t 1 t1T1t1T 11i 1RT tT'1 Ql5, 4I TT tTT'f tt TT1t ¶l17t 1ii iT l I 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

1IThT clIC,1 f11 T 3TtItfT i11 i'l, 11i 11fl cici T15T t 3((T 
 1tr3dtIs1r (11 2), 1998*tt r109eii iti *ri 

nft1f Z'v 1V l/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

i&'l4c1 3fl I *1 1 &i EA-8 , 3ft r lzr i-'c,i Ilr (314tW) iaio, 2001, 1ti  9 tr (1c , 

31Tt 3 I 311t T ii1l 111V I 5ci 31T 1T 3TF11 3Tt 31Tr T t 1it *ri 1 ,,iiol 
n1vi 1tit t i-uc 1lc1, 3111, 1944 r IIRT 35-EE dc1 1T*ftT t1I I 31l1TsTft Tl1t T TR-6 T t1 
1c'ldo1 1i  TtVl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

taTur 3If11T lTT i1 fIFftI 1T11 1 3T111t t ii•ft 1v I 
TT 1 ,ó1 I c'1Ja 1T ji  w 'ft  200/- T t517tRT Ir,eI ,1iV 3/ST 1I?, 1c1 4,dI c'1Ia 

1000 -I r ITT1rTr fi liv I 
The revision appikation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

TI 31TI 4 3TIft T 1utr FI I 31TI 11 TRT1I, i4'fd 11T 41 otI1I 1TI TF 'It11 
t trtai  eml  111511 3TTT Tfl1TU1 11 11 3 1T 11 3rl fi 1icH I I 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

 rt 31r, 1975, 31-1 31 iT 3titr t prw 3trr t 1tftr 6.50  rr 
ft1rI rTr 'tii TVl I 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

TftT oRT ic- lIc ty oi& 3It~T iin1wtor   ()  1982 oIi t 3msr IIt'r wfl et 
 a11 Ie-t i 3)T t4 tI 3111f Pr'i 'fldI l I 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3ttMtul Il) t 3IftTI 11Tft!RT i' CtN4,, l-dc1 3ftT il1c1  gltlTTm't 1v, 31TTtf fm?ts e1Ic 
www.cbec.gov.in  t 'tiw I I 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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:: ORDER - IN - APPEAL::  

M/s. Eagle Corporation Private Limited, Usha Kiran, Moti Tanki Chowk, 

Rajkot (herein after referred to as "the appellant") filed this appeal against 

Order-In-Original No. 58/ADC/RKC/2016-17 dated 31.03.2017 (hereinafter 

referred to as 

Central Excise 

authority"). 

"the impugned order") passed by the Additional Commissioner, 

a Service Tax, Rajkot (hereinafter referred to as "the lower 

2. The brief facts of the case are that the appellant holding Service Tax 

Registration No.AAACE89O3HSTOOI dated 17.07.2007 engaged in providing 

Taxable Services under Category of "Tour Operator Services, Travel Agent's 

(other than Rail or Air) Service, Cargo Handling Service, Works Contract Service 

& Security Agency's Services" as defined under section 65 (105) of the Finance 

Act, 1994 but did not get registered under the category of "Courier Agency 

Service", "Works Contract Service" & "Security Agency's Services" and did not 

pay any service tax on income earned on the said services. An investigation was 

initiated against the appellant by the officers of Central Excise and information 

viz, copies of Audit reports, copies of ST-3 returns, income ledgers etc. were 

called for reconciliation/quantification of Service Tax liability. The appellant 

vide their letter dated 22.12.2014 informed that they had paid Service Tax of 

Rs. 31,27,964/ r  and also submitted the required documents. Statements of Shri 

Jayendra R. Baravria, Director of the appellant and Shri Alpesh Ratilal Kacha, 

Accountant and Authorised Signatory were recorded by the Central Excise 

officers. During the course of inquiry it was found that total Service Tax 

liability for the period from 2013-14 to 2014-15 was Rs. 1,48,96,136/- wherever 

they had paid Service Tax of Rs. 6,32,596/- only resulting into short payment of 

Service Tax of Rs. 1,42,63540/-. However, the appellant paid Service Tax of Rs. 

1,37,12,113/- for the years 2013-14 & 2014-15 during the course of 

investigation. Verification of Profit and Loss Account, copies of income ledger 

was carried out and it was observed that the appellant had not paid Service 

Tax of Rs. 9,81,010/- on "Parcel Income" taxable under "Courier Services" for 

the year 2014-15. The appellant had provided services of "Transport of Goods 

by Road Service" and "Tour Operator Service" to SEZ units but failed to 

mention in their S.T. -3 returns. The investigation concluded that total Service 

Tax liability for the years 2013-14 & 2014-15 was Rs. 1,54,07,945/-, out of 

which they had paid Service Tax of Rs. 6,32,596/- before investigation resulting 

into short payment of Service Tax of Rs. 1,47,75,349/-, however, appellant 
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paid Service Tax of Rs. 1,37,12,113/- during investigation. 

2.1 Show Cause Notice No. V.ST/AR-I/RJT/PR.COMMR/05/2016-17 dated 

01.04.2016 ws issued to the appeRant demanding Service Tax of Rs. 

1,47,75,349/-

referred to as 

under Section 73(1) of the Finance Act, 1994 (hereinafter 

"the Act") alongwith interest under Section 75 of the Act and 

  

penalties under Section 76, 77(1), 77(2) and 78 of the Act. Service Tax of Rs. 

1,37,12,113/- paid by the appellant during the course of inquiry was 

appropriated towards the Service Tax demand. It was also proposed to impose 

penalty under Section 77(2) upon Shri Jayendra R. Bavaria Director of the 

appellant. The said Show Cause Notice was adjudicated by the Lower 

adjudicating authority vide impugned order wherein he confirmed the demand 

of Service Tax of Rs. 1,46,87,706/- under Section 73(2) of the Act alongwith 

interest under Section 75 of the Act and dropped demand of Rs. 87,643/-, also 

appropriate Service Tax of Rs. 1,37,12,113/- already paid by the appellant, 

ordered to recover late fee of Rs. 27,100/-under Section 70 of the Act and to 

appropriate the same having been paid by the appellant; also imposed penalty 

of Rs. 40,000/- under Section 77(2) of the Act, penalty of Rs. 1,46,87,706/-

under Section 78 of l:he Act by giving option of reduced penalty as envisaged 

under provisions of Section 78 of the Act and did not impose any penalty under 

Section 76 of the Act. 

3. Being aggrieved with the impugned order, the appellant preferred the 

present appeal on the following grounds: 

1. Extended time is to be invoked only when there is a fraud, collusion, 

suppression of facts, willful misstatements with intent to evade payment 

of Service Tax; that they have no intention of non payment of Service 

Tax but due to some financial crisis at the material time the delay in 

payment of Service Tax was occurred; that they have already paid 

Service Tax of Rs. 1,37,12,113/- and thus same cannot be termed as 

intention to evade the tax. They rely on the decision in the case of MMK 

Jewellers - 2008 (225) ELI 3 (SC), Board Circular No. 312/28/97-CX 

dated 22.04.1997, 268/02/96-CX, HMM Ltd. - 1995 (76) ELI 497, Rainbow 

Industries - 1994 (74) ELI 3 (SC), ONGC - 1995 (79) ELI 117 (CEGAT), 

Tamilnadu Housing Board - 1995 Suppl. (1) SCC 50, 1994 (74) ELT 9 (SC), 

Padmini Products - 1989 (43) ELI 195, Sarabhai Chemicals - 2005 (179) 

ELI 3 (SC- 3 member bench) 
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2. Works contract Service: The important port is that there is transfer of 

property in goods is involved in execution of works contract and in 

absence it wilt not fall under works contract; that as per Notification No. 

30/2012-S.T. reverse charge will apply when the services provided by 

any individuaL HUF or partnership firm and not by a body corporate; 

that in heir case service is also taken from body corporate such as VE 

Commercial Vehicles Ltd.; that they are running passenger 

transpotation business for which body building is to be done to the 

buses vvhich is a manufacturing activity as per Central Excise Act and 

thus boh the provisions of Central Excise and Service Tax are not 

applicable in their case; that body building of fabrication or mounting or 

fitting of structures or equipment on the chassis shall amount to 

manufature cf a motor vehicle which aIls in negative list and as per 

Section 66D(f) of the Finance Act, 1994 it is not taxable in terms of 

provisions contained in Section 66B of the Act; that tax is required to be 

paid when the activity falls into category of works contract and for the 

case where the activity is pure service or pure purchase of goods, the 

same is not classifiable under works contract; that for the year 2013-14, 

they are eligible for deduction of Rs. 20,25,959/- from the total taxable 

value of Rs. 72,43,212/- leaving Service Tax of Rs. 1,28,971/- only as 

against 3,13,341/- demanded in the Show Cause Notice; that for the 

year 2014-15, they are eligible for deduction of Rs. 33,30,423/- from the 

total taxable value of Rs. 67,20,525/- leaving Service Tax of Rs. 

1,46,507/- as against Rs. 2,92,490/- demanded in the Show Cause 

Notice; that relief of Rs. 87,643/- has been given in the impugned order 

instead àf Rs. 3,30,353/- 

3. Parcel Income: The income of Rs. 9,81,010/- pertains to the services 

provided with respect to transport of goods by road and not under 

courier agency service; that they are engaged in passenger 

transporation in the buses wherein space is enough to carry any other 

goods lso; that in order to generate additional revenue, they 

transported goods of various persons from one city to another; that 

neither they collect goods from the customer nor they delivers the goods 

to the customers' destination; that it is the customer who comes to give 

the deli'ery of goods and the customers or its agent comes to collect the 

goods o various types; that similar services are being carried out since 

many years by the buses run by Government also such as MSRTC, RSRTC, 
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GSRTC; that they rely on the definition of goods transport agency and 

goods carriage as mentioned in Section 2(14) of the Motor Vehicles Act, 

1988 as per which goods carriage also includes any vehicle which is not 

so constructed or adapted for carriage of goods, when used for carriage 

of goods; that they used its vehicle for transportation of goods belonging 

to others and also issued consignment note; that they rely on the 

definitidn under Section 65(105)(zzzo) and Section 65(105)(zzn) wherein 

aircraft emains same and used for twin purpose, one for transportation 

of passeiger and second for transportation of goods; that similarly they 

are also providing services of transportation of passengers as well as 

transportation of goods in its vehicles and thus their activity should be 

taxed under the category of "Goods Transport Agency"; that as per 

Section 65(105)(zzzp) for taxable service of 'transport of goods by Rail' 

involves procedures viz, selection of the train, packing of goods, 

dispatch note, booking of goods and dispatch of railway receipt; that for 

transporation of goods through rail, the customer goes to the booking 

office apd delivers the goods and at the destination, the recipient 

collect the goods from the railway office by showing railway receipt and 

this activity is not taxed under the category of 'courier'; that similar 

activity has been carried out by them and thus activity should not be 

taxed under 'courier' but should be taxed under 'transport of goods by 

road'; that reliance placed by the tower adjudicating authority on the 

decision of Vijayanand Roadlines Ltd reported as 2006 (1) STR 113 (Tn. - 

Bangalore) upheld by Hon'ble Supreme Court are not applicable to their 

case and thus, the demand of Rs. 1,21,253/- is required to be set aside. 

4. Services provided to SEZ units: They stated that there is no dispute they 

provided services to SEZ and only thing is that they do not have form A-2 

which have been called for from their recipient of service; that the 

substance of the transaction is that the services are provided in SEZ and 

they rely on the decision in the case of Mangalore Chemicals and 

Fertilizers Ltd reported as 55 ELT 437, Tullow India Operations Ltd. 

reported as 2005 (189) ELI 401 (SC), Mangalore Docks - 2006 (202) ELT 

706 (CESTAT), MPV Engg Industires 2003 (5) SCC 333, Kanchi 

Karpooram - 2007 (211) ELT 587-CESTAT, Hindustan Machine Tools Ltd - 

1990 (46 ELI 434 (CEGAT), Lal Oil Mills Ltd - 1997 (94) ELI 230 (CEGAT), 

Vaz For'yarding - 1983 (14) ELI 2019 (CEGAT), SKF Bearings - 1999 (109) 

ELI 774, Jagson International - 2001 (132) ELI 247, Oil India Ltd. - 1992 
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(57) ELI 449 (CEGAT), India Photographic Co. Ltd - 1994 (71) ELT 524 

(CEGAT), Wochardt Medical Centre - 1993 (66) ELT 522 (CEGAT); that the 

lower adjudicating authority has held that the above judgments are not 

applicable; that services were provided by them to a developer of SEZ 

and non production of forms would merely lead to a procedural lapse 

and thus, authentication of the transaction cannot be questioned; that 

they reLy on the decision in the case of Mangalore Refinery and 

Petrochemicals Ltd reported as 2013 (1) TM! 462- Cestat Bangalore, 

Alarsin - 2015 (5) TM! 67- Cestat Mumbai, Zydus Hospital Oncology Pvt 

Ltd - 2013 (2) TMI 562- Cestat Ahmedabad, Doshion Limited - 2012 (10) 

TMI 952 Cestat Ahmedabad; that for their above submission they also 

rely on the decision in case of Zydus Tech Ltd - 2014 (7) TM! 1014- Cestat 

Ahmedabad, Zydus BSV Pharma Pvt Ltd - 2013 (6) TM! 106- Cestat 

Ahmedabad, Sai Wardha Power Company Limited - 2015 (7) TMI 823 -. 

Bombay High Court, Credit Suisse Services (I) Pvt. Ltd. - 2015 (3) TM! 138 

- Bomby High Court; that there is no dispute that services are not 

provided in SEZ and hence Service Tax of Rs. 3,98,343/- is not required 

to be paid by them. 

5. Arithmetical error for tour operator service: For the year 2013-14, the 

total assessable value has been stated as Rs. 3,95,56,137/- and total bus 

income comprises of Rs. 23,01,93,162/-; that on the same exemption of 

Rs. 19,30,47,540/- was available under Sr. No. 23(b) of the Notification 

No. 25/2012-ST resulting into balance of Rs. 3,71,45,622/-; that 

however, in Annexure-B, the amount of Rs. 3,95,56,137/- has been 

shown resulting into excess taxable value of Rs. 24,10,515/- involving 

service tax of Rs. 1,19,175/-; that similarly in the year 2014-15, total 

value reiorded as per annual report is Rs. 24,17,40,318 out of which the 

exemption available under Sr. No. 23(b) of the Notification No. 25/2012-

ST is Rs. 6,55,47,038/- and Rs. 80,57,100/- under Notification No. 

12/2O12JST dated 01.07.2012 and abatement under Notification No. 

26/2012-ST is Rs. 10,08,81,600/- resulting into taxable amount of Rs. 

6,72,54,400/- as against Rs. 7,38,06135/- shown in Annexure to Show 

Cause Notice. Therefore, the difference of taxable amount is Rs. 

65,51,73/- having Tax effect of Rs. 8,09,794/- out of which the effect 

of Rs. 3,98,34:3/- has already been taken care of in foregoing paras 

pertaining to services provided to SEZ, hence, net tax effect turns to Rs. 

4,11,451/- which is not required to be paid as stated in the Show Cause 
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Notice; that the lower adjudicating authority denied such benefit by 

stating that appellant has not provided any corroborative evidence 

neither alongwith defense reply nor at the time of personal hearing and 

stated that the same will be submitted during the course of personal 

hearing; that therefore, they were not required to pay the Service Tax 

of Rs. 1,80,575/- [3,30,353/- (works contract), 1,21,253/- (Transport of 

goods by Road), Rs. 3,98,343/- (services provided in SEZ), Rs. 1,19,175/-

(reconciliation difference of 2013-14), Rs. 4,11,451 / - (reconciliation 

difference of 2014-15) resulting into net tax liability of Rs. 1,40,27,370/-

only out of which they have paid Service Tax of Rs. 1,43,44,709/- (Rs. 

6,32,59f/- + Rs. 1,37,12,113/-). 

6. Penalty: The appellant stated that since they have already paid Service 

Tax, as per provisions of Section 73(3), they were not liable to any 

penalty and relied upon the following judgments in support of their 

claim: 

1. Powerica Ltd - 2012 (276) ELT 302 (Kar. HC DB) 

2. Hazi Abdul Bazaque - 2006 (5) SIT 307 

3. Auto Transport Services - 2006 (5) SIT 396 

4. Bhoruka Aluminium Ltd. - 2008 (15) SIT 198 

5. U B Engg - 2009 (23) SIT 194 

6. Namtech Electronic Devices - 2010 (24) SIT 222 

That no tax is required to be paid as all the tax has been paid; that the 

interest short paid, if any, shall be paid by them within a short period of 

time and the excess Service Tax of Rs. 3,17,339/- paid may be adjusted 

against the interest liability. 

7. The appellant further stated that due to system error, the figures have 

been reported as NIL in their ST-3 returns and hence, he requested to 

waive penalty under Section 77(2), penalty of Rs. 40,000/-, penalty 

under Section 77(1) and penalty under Section 78; that as far as penalty 

under Section 78 is concerned, there is no any circumstances to invoke 

the extended period and hence the same is not warranted; that there is 

delay in payment of Service Tax as they were in financial turmoil which 

cannot be equated with non payment of Service Tax on account of fraud, 

collusioq, willful misstatement, suppression, or contravention of any 

provisions of the Act. 

4. Shri Rohàn Thakkar, Chartered Accountant appeared and reiterated the 
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grounds of Ap9eal; he also submitted additional submissions dated 17.01 .2018; 

he submitted that the appellant has already paid Rs. 137.12 Lakhs before Show 

Cause Notice 4as issued and is also taken as Annexure 'C' of Show Cause Notice 

(Page 114); that they are not undertaking courier service but transportation of 

goods by Roac and hence benefit of Exemption upto Rs. 750/- per invoice 

needs to be granted; that they have undertaken and provided services to SEZ, 

which is exempted Rs. 3,98,343/- demand should not be there; that there is 

arithmetical error in Show Cause Notice as explained at Page 34 of Appeal; that 

it wilt reduce Service Tax liability by Rs. 4,11,451/-; that their appeal needs to 

be allowed; that they need 1 week time to submit case laws & related 

evidences. 

4.1 The appellant submitted copy of audit report and tax audit report for 

the year 2014-15 during the course of personal hearing; that they did not 

submit any further submissions. 

FINDINGS:  

5. I have carefully gone through the impugned order, appeal memorandum 

and written as well as oral submissions made by the appellant. The issues to be 

decided in the present appeal are 

(i) whether the impugned order is the facts of this case, demanding Service Tax 

on various elements with interest is correct; 

(ii) whether the appellant is liable to penalty under Section 78 and Section 

77(1), 77(2) of the Act and late fee under Section 70 of the Act read with Rule 

7C of the RuLes in the facts and circumstances of the case. 

6. I find that the appellant has not disputed the services provided by them 

and their taxability except on works contract service and courier agency 

service. For oter services, the only dispute is whether demand arrived at in 

the impugned àrder is correct or not in the light of clarification submitted by 

them for reduction in taxable income. I proceed to decide the demand service-

wise as detailed below: 

"Works Contract Service" 

6.1 I find that the Show Cause Notice has alleged that the appellant received 

services towars repairs and maintenance or reconditioning of the buses under 

'Works Contract Service' and received Rs. 72,43,212/ and Rs. 67,61,205/- for 

the financial years 2013-14 a 2014-15 respectively. The appellant was liable to 
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pay Service Tax under reverse charge mechanism ® 50% of taxable value as per 

Notification NcL 30/2012-ST dated 20.06.2012 after abatement of 30% of gross 

taxable value as per Notification No. 24/2012-ST dated 06.06.2012. 

6.1.1 It is on record that the appellant themselves classified the work of 

repairing the ehicles, to keep them in good condition, under 'works contract 

service' and assessed Service Tax liability by declaring income in their S.T.-3 

returns under he said category. The appellant submitted that as per clause (v) 

of Para 1(A) of Notification No. 30/2012-S.T. dated 30.06.2012, to qualify for 

reverse charge in 'works contract service', the service provider should be an 

individual or HUE or partnership firm and service receiver should be a body 

corporate. I find that the lower adjudicating authority has discussed the issue 

at length and found that the appellant were not required to pay Service Tax 

under reverse harge mechanism in terms of Notification No. 30/2012-S.T. arid 

accordingly, rduced their Service Tax liability to the tune of Rs. 87,643/- for 

the year 2013-14 on the basis of documentary evidences produced by the 

appellant. Hoever, the lower adjudicating authority did not allow deduction 

for the year 014-15 as the appellant has not produced any documentary 

evidences of the service providers. The appellant has also not produced any 

documents with their appeal or even at the time of personal hearing. Hence, I 

have no option but to uphold the impugned order for 'Works Contract Servic&. 

Parcel Income under 'Courier Agency Service' 

  

6.2 To decide the taxability, let's first examine the definition of courier 

agency service, which is re-produced below: 

Courier Agency:- As per Section 65(33) of the Finance Act, 1994 courier agency to 
mean - 

"qny person engaged in the door-to-door transportation of time sensitive 
documents, goods or articles utilizing the services of a person, either directly 
or indirectly, to carry or accompany such documents, goods or articles". 

Taxable Service :- As per Section 65(105)(f) of the Finance Act, 1994 means - 

"any service provided or to be provided to any person, by courier agency in 
reLation to door-to-door transportation of time-sensitive documents, goods or 
articles"; 

6.2.1 The above definition of Courier Agency says that any person engaged in 

the door-to-door transportation of time sensitive documents, goods or articles 

utilizing the services of a person, either directly or indirectly, to carry or 

accompany such documents, goods or articles will be treated as Courier 
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Agency. In the present case, the appellant was engaged in plying their buses 

from one place to other i.e. point to point transportation of passengers through 

their buses and was also engaged in activity of transportation of big and small 

luggage, documents and papers in the available space of the owned Buses being 

plied by them and charged amount for such activity. It is not disputed that the 

goods or docunents were booked by the customers by visiting the offices of the 

appellant and the recipient persons visited the office of the appellant for 

taking delivery of the goods at destination place. Hence, the appellant's plea is 

that their activity is not door-to-door and therefore, not covered by "Courier 

Agency Service". 

6.2.2 The activity of the appellant transporting time-sensitive documents, 

goods or articles utilising the services of a person either directly or indirectly to 

carry or accompany such documents, goods or articles is not denied. However, 

appellants' contention is that they are not going to the doors of the customers 

and want to restrict the term 'door-to-door' transportation to mean that it 

excludes the cases where customers come to the offices of the service 

providers. Such an interpretation is fallacious. When the services of a person is 

utilised either directly or indirectly inasmuch as the customers go to the 

courier agent's office and deliver their documents, goods or articles will also 

be covered under expression door to door transportation in as much as they 

maintain mobiie number! contact no. of such customers and also of receivers 

to contact them as and when required and they contact the customers once 

goods reach tb the destination. Courier Agencies undertake the service of 

transportation of goods and documents from one place to another ensuring 

delivery at the desired place within given time frame. The Courier Agency is 

not allowed to consider only that value where they go to customers and collect 

and to exempt those consideration where customers come to deliver and/or 

collect their goods l:o/from the offices of the Courier Agency. Even if the 

consigners go t the offices of the courier agency for depositing or handing over 

the document/goods, the same is required to be considered as door-to-door 

delivery. Therfore, door-to-door transportation must be interpreted to include 

the cases where any consigner or consignee would be going to the office for 

depositing and/or collecting the documents/goods and taking delivery of the 

same. The restrictive meaning being sought to be attached by the appellant is 

not logical and reasonable. cj 

6.2.3 My above views get support from the judgment of the Hon'ble CESTAT, 
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Bangalore in the case of Vijayanand Roadlines Limited reported as 2006 (1) 

S.T.R. 113 (Tri.-Bang.) wherein the Hon'ble CESTAT has held that 

"5. In 59 far as the claim of the appellants for abatement of duty paid in respect of 
the customers having come and delivered the documents to their door and their 
contentionthat the same is not covered by the definition of Courier Service, is rejected. 
The definition of 'c:ourier service' in Para 27 of the Act reads as follows 

cou tier agency" means a commercial concern engaged in the door-to-door transportation of 

time-ensitive documents, goods or articles utilising the services of a person, either directly or 

indirctty, to carry or accompany such documents, goods or articles". 

The viotatibn to the definition cannot be made in a manner so as to interpret in a way 
that would make the definition otiose and redundant. The activity of the appellant 
transporting time-sensitive documents, goods or articles utilising the services of a person 
either directly or indirectly to carry or accompany such documents, goods or articles is 
not denied The appellants' only contention is that they are not going to the door of the 
customer and want to restrict the term 'door-to-door' transportation to mean that it  
excludes the cases where the customer comes to their door. Such an interpretation is  
not possible. When the services of a person is utitised either directly or indirectly 
inasmuch as the customer goes to the courier agent's office and delivers his documents,  
goods or articles, it is also required to be considered as covered under the definition of 
"Courier Agency".  The findings given by the Commissioner (Appeals) on this point is 
reproduced herein below: 

"courier Agencies undertake the service of transportation of goods and documents from one 

place to another where time sensitivity and ensuring delivery at the door is the prime criteria. 

Only in respect of very big customers, the courier agencies collect the documents from the 

prem ses of the customers and deliver to the consignees. They do not collect the documents at 

the dpor of every consigner. I cannot think of any acceptable reason for exempting services 

where the consgners go to the office of the courier to deposit the documents from the ambit of 

Service Tax. Such a distinction in courier services is very much repugnant to common sense. In 

my view even if the consigner goes to the office of the courier for depositing the documents, 

the same should be considered door-to-door delivery. I also do not find any difference in tariff 

rates bn account of the fact that the documents and goods are not collected from the premises 

of th consigner and delivered in the premises of the consignees. Therefore, door-to-door 

transportation should be interpreted to include the cases where consigners and consignees go to  
the cOurier office for depositing the documents and taking delivery of the same."  

6. The above finding is concurred to by this Bench. The impugned order is modified to 

the extent indicated only. Otherwise, the point raised with regard to the restrictive  

meaning to be given to Courier Agency inasmuch as the agent collecting documents  

from the customers alone is covered, is rejected. The appeal is disposed of in the 

above terins." 

(Emphasis supplied) 

6.2.4 The Honrble  CE:STAT in the above case has set aside the demand prior to 

February, 2001 on extended time issue, however, the Hon'ble Tribunal has 

upheld the taxbility of the activity carried out by the appellant as "Courier 

Agency Servic" even though the appellant was not collecting and not 

delivering the time sensitive documents, goods or articles from doors of the 

customers. The above judgment of Hon'ble CESTAT Bangalore has been upheld 

by the Hon'ble Apex Court as reported at 2006 (4) S.T.R. J115 (S.C.) and 

dismissed the appeal of the assessee confirming the view that when the 

services of a person are utilised either directly or indirectly inasmuch as the 

customer goes to the courier agent's office and delivers his documents, goods 
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or articles, such services are also covered under the definition of courier 

agency. 

6.2.5 The apellant has argued that similar activity is carried out by the 

Government bodie such as MSTRC, RSRTC, GSRTC while running the buses and 

also by Indian Railways and airlines. I find that the activity carried out by the 

Government rtn buses is to transport passengers only. With regard to transport 

of documents nd other goods, they have engaged private agencies who pay 

service tax under category of courier agency service. 

6.2.6 Another argument made by the appellant is that their activity merits 

classification under "goods transport agency" service and not under "courier 

agency service" and for this, they relied on the provisions of Motor Vehicles 

Act, 1988. They have also argued that the service carried out under 'Transport 

of goods by Rail', 'Transport of Coastal Goods and Goods Transported through 

Inland Water Service' and 'transport of goods by aircraft' are the same service 

carried out by them and thus, their service merits classification under 

'Transport of Goods by Road Service and not 'Courier Agency Service'. I find 

that an activity is covered under "Courier Agency Service" when two 

conditions, namely, (1) door-to-door transportation of documents, goods or 

articles are done; and (2) time sensitiveness of documents, goods or articles 

are considered. The time-sensitivity of documents, goods or articles is the 

essence for qualifying the service as "Courier Agency Service". The Good 

Transport Ager1cy transports the goods through various places en-route from 

point of origin to point of destination and does not ensure time sensitivity. 

Further, the services provided by Rail and by Air were exempted by way of 

specific Notifications and hence are not applicable in this case, whereas, the 

appellant has tso undertaken door to door transportation of time sensitive 

documents, gods or articles and hence the service is covered under Courier 

Agency Service and not GTA service. 

Travel Agent Service provided to SEZ units:  

6.3 With regard to the services provided to SEZ units, the appellant has 

submitted that the same is exempted from the Service Tax and relied upon 

plethora of jUdgments of higher appellate forum. I find that the lower 

adjudicating authority has discussed the issue at length from para 42.11 to para 

45 and held that the exemption from payment of Service Tax is conditional in 

nature as governed by Notification No. 12/2013-S.T. dated 01.07.2013, as 
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amended. As per this Notification, the exemption shall be provided by way of 

refund of Service Tax paid on specified services received by the SEZ units of 

the developer and used for the authorized operations. The said Notification 

also stipulates that the person liable to pay Service Tax has the option not to 

pay Service Tax ab-initio, subject to the conditions and procedures as stated in 

the said Notification. I find that the appellant has failed to provide any 

documentary evidences during adjudication proceedings or even during this 

appeal or during personal hearing. Thus, one cannot claim exemption without 

producing evidences and without following the conditions mentioned therein. 

The judgments relied upon by the appellant are of no help to them as they 

have not folloed the procedure and conditions mentioned in the Notification. 

This is not case of refund which is denied on procedural aspects, but because 

the appellant has not: followed the conditions mentioned therein. Therefore, I 

am of considered view that the lower adjudicating authority has rightly denied 

the benefit and accordingly, I uphold the impugned order in this regard. 

Arithmetical error:  

7. The appellant argued that there is an arithmetical error in the figures 

derived for tour operator services for the year 2013-14 and 2014-15. I find that 

the appellant neither submitted any documentary evidence at the time of 

adjudication nor at the time of appeal and even during personal hearing. The 

lower adjudicating authority in his findings recorded at para 40.1 of the 

impugned order has discussed this aspect. 

7.1 The appellant submitted that for the year 2013-14, total assessable 

value in Annexure-B has been stated as Rs. 3,95,56,137/- and total bus income 

comprises of Rs. 23,01,93,162/-; that on the same exemption of Rs. 

19,30,47,540/- was available under Sr. No. 23(b) of the Notification No. 

25/2012-ST resulting into balance of Rs. 3,71,45,622/- and hence there should 

be less taxable value by Rs. 24,10,515/- involving service tax of Rs. 1,19,175/-. 

On verification of Annexure-B to Show Cause Notice, it is seen that the 

Department has taken total taxable value of Rs. 3,95,56,137/- under Tour 

Operator service and after abatement of 60%, the taxable value arrived at by 

the Department is Rs, 1,58,22,455/-. The appellant is trying to put their case 

by calculating "Revenue from Operations" which includes income earned by 

them from providing services to SEZ as well as special trip rent income also 

which has been bifurcated by the Department as per the category of the 

services provided by the appellant. If the argument of appellant is accepted, 
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then the figures submitted by appellant are not correct. If total income of Rs. 

23,01,93,162/- is taken and abatement of 60% will be Rs. 13,81,15,897/-

leaving taxabl value of Rs.9,20,77,265/-, on which Service Tax would be much 

higher than tht of, what is demanded in the Show Cause Notice. 

7.2 The appellant further argued that similarly in the year 2014-15, total 

value recorded as per annual report is Rs. 24,17,40,318,out of which the 

exemption available under Sr. No. 23(b) of the Notification No. 25/2012-ST is 

Rs. 6,55,47,038/- and Rs. 80,57,100/- under Notification No. 12/2012-ST dated 

01.07.2012 and abatement under Notification No. 26/2012-ST is Rs. 

10,08,81,600/- resulting into taxable amount of Rs. 6,72,54,400/- as against 

Rs. 7,38,06135/- shown in Annexure to Show Cause Notice. On verification of 

Annexure-B to Show Cause Notice, it is seen that the Department has taken 

total taxable value of Rs. 18,45,15,337/- under Tour Operator service and after 

abatement of 60%, the taxable value arrived at by the Department is Rs. 

7,38,06,135/- which is correct in all respect. The appellant is trying to put 

their case by calculating "Revenue from Operations" which includes income 

earned by the from providing services to SEZ as well as special trip rent 

income also which has been bifurcated by the Department as per the category 

of services provided by appellant. Even if for sake of argument it is accepted 

then also the figures submitted by appellant are not correct. If total income of 

Rs. 24,17,40,318/- is taken and abatement of 60% is calculated which comes to 

Rs. 14,50,44,191/- leaving taxable value of Rs. 9,66,96,127/- on which Service 

Tax would be much higher than that of demanded in the Show Cause Notice. 

7.3 I find that the appellant is not eligible for the so called deductions from 

taxable value ithout any supportive documents and uphold the impugned 

order on this account. 

Limitation of Time:  
8. The appellant submitted that they have submitted all Service Tax 

returns for th period covered in the Show Cause Notice showing value of 

services provided, tax payable thereon except for the period April, 2014 to 

September, 2014 showing NIL figures due to some error in transmission of data. 

I find that it is on record that the Director of the appellant in his statement 

dated 25.05.2015 has deposed that ST-3 returns for the period from April, 2013 

to March, 2015, alongwith proof of payment of Service Tax would be submitted 

within a week's time and the appellant has then late filed all four ST-3 returns 
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for the FY 2013-14 & 2014-15 and also paid late fee of Rs. 27,100/-, which has 

been Later on appropriated by the lower adjudicating authority in the impugned 

order. It is also evident that they had filed incorrect ST-3 returns for the FY 

2013-14 & 2011-15 and accordingly, penalty of Rs. 10,000/- for each return has 

been imposed upon them under Section 77(2) of the Act by the lower 

adjudicating authority. Further, this is not a case that the appellant have 

themselves come forward and informed the department about their tax 

liability. It was department, who initiated inquiry based on records which 

confirmed non filing of returns and non payment of Service Tax by the 

appellant and also non-filing of Returns in time. Therefore, I find that the 

larger period has rightly been invoked in this case. 

9. In view of above findings, demand of Service Tax as confirmed in the 

impugned order is upheld. Once Service Tax Liability is confirmed, levy of 

interest is a iaturat consequence and needs to be paid by the appellant 

forthwith. I find thai: penalty under Section 78 of the Act is also justified as 

they have not paid entire Service Tax and applicable interest thereon even till 

date. The lowr adjudicating authority has given option of reduced penalty as 

per proviso to Section 78 of the Act but the appellant has not yet paid the 

remaining Service Tax and interest and hence, they are liable to penalty under 

Section 78 of the  Act. 

10. In view above facts and legal. position, I uphold the impugned order 

and reject the appeal. 

??. 3jc m 3rtr ar fiu .1lc1I 

11. The appeal filed by the appellant stands disposed off in above terms. 
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By R.P.A.D.  

To 

M/s. Eagle corporation Private 
Limited, Usha Kiran, Moti Tanki 
Chowk, Rajkot 

J1 $T 41TT 1T ¶ès, 

3r 1ui, ftr T4) i1ci-, .i.,ictk 

Copy for information and necessary action to:  

1) The Chief Commissioner, GST Central Excise, Ahmedabad Zone, Ahmedabad for 
favour of kind information. 
2) The Commissioner, GST & Central Excise Commissionerate, Rajkot. 
3) The Assistant Commissioner, GST & Central Excise, Division-I, Rajkot. 
4) The Range Superintendent, GST & Central Excise, Rajkot. 

Guard FiLe. 
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