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Passed by Dr.|Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pur‘suance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of TaXpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.
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Arising out |of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham
srfraewdl & QﬁTﬂa &I A1H Ud 9dl /Name & Address of the Appellants & Respondent :-

M/s Eros Minerock Product LLP, S.No. 166, Halvad Ahmedabad Highway, Manaba
Maliya, Morbi
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%7 person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
he followmg way.
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Appeal to Customs Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Sectlon 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2nd Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentionéd in bara 1(a) abové
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The appeal to_the Appellate Tribunal shall be filed in quadruphcate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 ‘and shall be accom anied
against one which at least should be accompanied by a fee of Rs. 1,000/- 5000/ -,

Rs 10,000/- where amount of du? demand/ 1nterest/ tpenalty/ ref nd 1s fpto S Lac 5 Lac'to
50 Lac and above 50 Lac respectively in the form of crossed in favour of Asst

Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public sector bank of the place where the bench "of the Tribunal is sn:uatedy
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the A pellate
Tribunal Shall be ﬁled in quadru hcate in Form S.T.5 as prescr1 bed under Rule 9(1) of the
Service Tax Rules, 1994, ahd be accompanied by a copy of the order appealed a%aunst
(one of which shall be cert1f1ed copy) and should be accom]famed by a fees of Rs. 1000/ -
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of serv1ce tax & 1nterest emanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, 000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft 1n favour of the Assistant Registrar of the be nch of nominated Public

Sector Bank of the place where the bench of Tribunal is s1tuate ./ Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Flnance Act 1994, shall beQ
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and%&
shall be accompanied by a copy of order of Commissioner Central| Excise or Commlssmner
Central Excise {Appeals) (one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or|Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tnﬂbunal
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service "Tax under Section 83 lof the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken, ‘
ii1) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shalr not apply to the stay

application and appeals pending before any appellate authority prior|to the commencement of
the Finance (No.2) Act, 2014.
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Revision application to Government of India:
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A revision aBpl_lcathn_ lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parlidment Stréet, New Delhi-110001, under Section 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of oods, where the loss occurs in transit from a factory to a warehouse or

to another fdctory or from one warehouse to another during the course of processing of the
goods in a wareihouse or in storage whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India

of on excisable material used in the manufacture of the goods which are ekxported to any
country or territory outside India.
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In case of good§ exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under such order is I?assed by the

gognrlxbigssioner (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
ct, .
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The above ;g)pl_ication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sou%ht to be appealed against i1s communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

GAETOT 3EeH (% Wy Rrafaf@a FeRa e i el & e @iy | .
STgl Hol?el T U O WO AT IAY A G al T 200/~ F P A e ’R Afy dower
ThHA Th @ 9 O STET &1 df 9 1000 -/ FT 3PTAA fohar v |

The revision dpplication shall be accorrllzpanied “by a fee of Rs. 200/- where the amount

involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than
Rupees One L4c.
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various numbers of order- in Original, fee for each 0.1.0. should be Faid_ in the aforesaid
manner, not withstanding the fact thaf the one appeal to_the Appellant Tribunal or the one

%pplicatmn to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising
s. 1 lakh fee of Rs. 10G/- for each.
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One CQFy of pbplication or 0.1.0. a§ the case may be, and the order of the adjudicatin
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms o
the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in
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| ORDER IN APPEAL
|

The present apéea| has been filed by M/s. Eros Minerock Products LLP, S. No. 166, Halvad
Ahmedabad Highway, Mahaba Maliya, Morbi-363636 (hereinafter referred to as the “appellant’) who are
registered for manufacturi;ng of various excisable goods falling under the First Schedule to the Central
Excise Tariff Act,1985 having registration No. AAEFE1814AEM001. They are availing the benefit of
Centvat Credit on inputs iand input services used by them as per the provisions of the Cenvat Credit
Rules,2004 (hereinafter referred to as "CCR,2004" to be used in or in relation with the manufacture of their
various final products. |
2. The appellant is :avaiiing and utilizing the Cenvat Credit on natural Gypsum, which is common,
input being used in the manufacture of Gypsum Powder (exempted product) and is also used in the
manufacture of Gypsum Board (Dutiable product). As the appeliant used common input viz. Raw Gypsum
in the exempted as well ajs dutiable product, they have {o follow the procedure as provided in Rule 6(3) (ii)
or Rule 6(3) (iii) of the Cenvat Credit Rules, 2004. The other option was also available to them under the
provisions of sub-rule 3(i)l of Rule 6 of Cenvat Credit Rules, 2004, under which they were under obligation
to pay an amount equivalent to six percent (6%) of the value of the exempted goods cleared by them as
provided in Rule 3(i) of ithe Cenvat Credit Rules, 2004. However, the appellant has not followed the
procedure for maintaining separate accounts and also has not paid an amount equivalent to six percent
(6%) of the value of exerﬁpted goods cleared by them. As per explanation Il given under sub-rule (3D) of
Rule 6 of the CCR, 2004,f if the manufacture of goods fails to pay the amount payable under sub-rule (3) or
(3A) of Rule 6 of the CCR, 2004, as the case may be, it shall be recovered in the manner as provided in
Rule 14 of the CCR, 2004 for recovery of Cenvat credit wrongly taken.

3. On the basis of scrutiny of ER-1 returns filed by the appellant for the period from September, 2014
onwards, a Show Cause Notice V.68/AR-Morbi/49/ADC(PV)2015 dated 20.09.2015 was issued to M/s.Eros
Minerock Products LLP, Morbi (hereby by read as the appellant). It was alleged that the appellant had not
paid an amount of Rs.i2,72,8491- for the period from August-2015 to March-2016 (as per table
mentioned in the para 3 of the OIO) under the provisions Rule 14 of the Cenvat Credit Rules,2004 read
with sub Rule 6(3) of the Cenvat Credit Rules,2004 and Section 11A(4) of Central Excise Act,1944. Also,
interest at appropriate ra:te on delayed payment of the said amount. The SCN also proposed penalties on
the appellant under Rule: 15 of the CCR, 2004. The appellant, by their acts of omission and commission
have contravened the prbvisions of Rule 14 of the CCR, 2014 read with Section 11A of the Central Excise
Act, 1944. o

4, This Show Cause Notice was adjudicated vide OIO No. 19/D/2016-17 dated 18.03.2017. The
observations of the adjudicating authority in the instant case as described as follows:

5. The contention bf the appellant is not tenable as the adjudicating authority has observed that the
appellant is using comm@n input viz. Raw Gypsum in the manufacture of Gypsum Powder which attract NIL
rate of duty and Gypsuni Board which is chargeable to duty. Thus, the appellant using common input in the
manufacture of exemptejd as well as dutiable final product. For which the appellant was required to follow
the procedure prescribed under Rule-6 of CCR, 2004 of maintaining separate account / record and to
submit an option as req \ired. However, the appellant failed to follow the said procedure.

6. The adjudicatiné authority has found that the appellant had neither exercised any option under the
provisions of Rule 6(3) jof the CCR, 2004 nor opted for maintaining separate account, as per the option
available under sub-rule 3 of Rule 6 of CCR, 2004, under which they were to pay an amount equivalent to
6% of the value of exemf'pted goods cleared by them.

7. The proposed $CN is issued for subsequent period i.e. August, 2015 to March-2016 on the basis
of the SCN dated 29.09.2015 issued for the period from September-2014 to July-2015, proposing an
amount of Rs.25,32,211:/-, which had been confirmed vide OlO dated:31.06.2016. With reference to SCN
dated 29.09.2015, the;‘appellant has already reversed an amount Rs.26,22,259/- before adjudication.

However, the said amoulnt has been appropriated by confirming the demand.

f (% —
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8. The adjudicating authority has observed that the appellant has no dispute that raw gypsum is

common input and was availing and utilizing the cenvat credit on the natural gypsum and is being used in
the manufacturing of gypsum powder (exempted goods) as well as in excisable product as detailed above.

9. The adjudicating authority did not agree with the contention of the appellant that single production
line is being used for manufacturing of the said product; hence it is not possible to maintain separate
inventory of input / input services. Further, the appellant had also not maintained separate account in
respect of input services used in the both product.

10.  The adjudicating authority did not agree with the contention of the appeliant that they are not taking
Cenvat Credit on part oﬁ import of raw gypsum, which is to be used in manufacture of exempted product.
The appellant was not maintaining a separate account for inputs / inputs services which has used into
manufacture of dutiable@ as well as exempted products, as per the provisions contained in Rule 6(3) of
CCR,2004, they are required to pay an amount 6% of the value of the exempted goods.

1. The adjudicating authority did not agree with the contention of the appellant that they had not taken
cenvat credit after 29.09:2015 as there was nothing on record and the appeliant had not produced evidence
for the same.

12. The adjudicating authority has viewed that appellant failed to comply to the Rule 6, that they are
not eligible for the benefit under Rule 6(1), 6(2) and 6(3A) of the CCR, 2004. Further, the appellant has not
produced any evidence, whatsoever, to prove that they have exercised any option in this regard or have
determined and paid provisionally every month any Cenvat credit as required under Rule 6(3) (ii) read with
Rule 6(3A) of CCR,ZOOIﬁ. Therefore, demanding the amount of six percent of the value of the exempted
goods is proper and just’ified.

13. The adjudicatinlg authority has observed that the appellant: were neither maintaining separate

account for inputs as per Rule 6(2) of CCR, 2004 nor paying an amount of 6% of the value of the exempted

goods as per Rule 6(3)5 ibid. It has also been observed that the said act has been come on record only
when the scrutiny of rﬁonthly return ER-1 was conducted. Hence, it is proved that the appellant had
deliberately suppressed the material facts from the department with an intention to evade payment of an
amount under Rule 6 (3) of the CCR, 2004. Hence, they are is also liable to pay interest under Rule 14(ii) of
the CCR, 2004 read with Section 11AA of the Central Excise Act, 1944 and penalty under Rule 15 of the

CCR, 2004.

14. The adjudicating authority did not agree with the contention of the appellant that cenvat credit
availed on the Raw Material for the period from August, 2015 to March, 2016 was not utilized & reversed
accordingly. Further, itlis not clear that they have not taken cenvat credit on raw gypsum after issuance of
SCN on 29.09.2015. As the appellant neither produced copy of their cenvat credit register nor have they
informed that on which|date they have reversed the previous cenvat credit availed. Therefore, nothing on
record to prove that the‘y are not taking cenvat credit on raw gypsum after issuance of SCN on 29.09.2015
and from which date they have stopped taking credit.

15. The impugned order confirmed:

1. the demand of|Rs. 12,72,849/- under Rule 14 of the Cenvat Credit Rules,2004 read with sub Rule
6 (3) of the Cenvat Credit Rules,2004 and Section 11A (4) of Central Excise Act,1944 and order to
recover the same from the appellant viz. M/s. Eros Minerock Products LLP, Morbi.

2. the demand of;interest on the demand as per para 13(i) above, as applicable from the appellant
viz. M/s. Eros Minerock Products LLP, Morbi under Rule 14 of the Cenvat Credit Rules,2004 read
with Section 11AA of Central Excise Act,1944.

3. Imposed a pepalty of Rs.12,72,849/- upon the appellant viz. M/s. Eros Minerock Products LLP,

Morbi under Rule 15 of the CCR, 2004.
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16. Being aggrieved, the appellant have filed present appeal, interalia, on the folloWing grounds:
» That OIO has been issued without giving proper opportunity of PH.

» That adjudicating authority has relied upon earlier judgment dated 31.03.2016 issued by Additional
Commissioner, Rajkot as shown at para 12 of the OIO.

> Allegation that the Cenvat Credit on entire quantity of raw gypsum is taken by them is not correct;
that cenvat credit not taking on the quantity of Raw Gypsum to be used in manufacture of Gypsum
powder of specific grit to be sold in market as gypsum powder,

> The details subniwitted were not properly understood and duty @ 6% of value of exempted product

is wrongly confirmed without considering the records maintained.
|

> Though the prociuction line is same as well as the input raw material is same, hence there is no

chance to go on Fssumption basis for charging the duty.

‘ .
» that they are not taking Cenvat credit on part of import of raw gypsum which are to be used in
manufacture of eixempted product, but only on lump-sum quantity of gypsum.
\
» It is not possible to separate the inventory of input / output services used in single line for

\ . . .
manufacture of both the goods. Hence, appellant not in a position to maintain separate account.

t . .
> that the credit is not taken on the manufacturing of said exempted goods. Therefore, no question of
reversed the cre(;iit on such cleared goods.

> For filing of declération is only procedure, which cannot take away right to avail cenvat credit.

> When the cenvat credit is not availed on part quantity of imported raw gypsum to be used in
manufacture of gypsum powder for marketing, demanding a lump sum duty @ 6% is not proper.

> Since, there is nq component of willful default, no penalty under 15 of CCR, 2004.

> The OIO has beén issued in violation of principle of natural justice in as much as request for giving
another opportunity of personal hearing was rejected. ‘

17. The appeal was! filed before the Commissioner (Appeals), Rajkot. The undersigned has been

nominated as Commissibner (Appeals) / Appellate Authority as regards to the case of appellant vide

Board's Order No. 05/2017-Service Tax dated 16.11.2017 issued by the Under Secretary (Service Tax),

G.O.l, M.O.F, Deptt oflRevenue CBEC, Service Tax Wing on the basis of Board's Circular No.

208/6/2017-Service Tax dated 17.10.2017.

18.  Personal heannq was held on 16.03.2018 and on behalf of the appellant, Shri Subhash Boradia,
Chartered Accountant, attended the hearing and reiterated the grounds of appeal.

19. The method of tiaking credit on the common inputs and input services used for manufacture of
dutiable final products an’d exempted products is specified in Rule 6 of the CCR, 2004.

20. As per Rule 6(1) of the CCR, 2004 the cenvat credit shall not be allowed on such quantity of inputs
and input service, whmh\are used towards exempted finished goods / exempted services, except in the

|
circumstances mentioned in Rule 6(2). The cenvat credit should be taken only on that quantity of inputs

and input service, which e}are intended for use in manufacture of dutiable final products.

|
21.  As per Rule 6(3){of the CCR, 2004, the manufacturer has to give an option whether to follow the
above procedure to pay an amount equivalent to the cenvat credit attributable to inputs and input services
used for provision of exempted products subject to the conditions and procedure specified in sub-rule (3A)
or not to follow it.

22. In case where the common inputs and input services are used for manufacture of dutiable final
products and exempted products the proportionate credit attributable to exempted goods is required to be

: B
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23. In the instant cése, the appellant had taken Cenvat Credit on Raw Gypsum used in the
manufacture of dutiable ﬁ,)roduct viz. Gypsum Board as well as in the exempted product viz. Gypsum
Powder. The manufacturer cannot take credit on inputs / inputs services meant for use in exempted goods
and is required to maintain separate records for availment and consumption of the inputs/ input services
meant for exempted goods. On failure to comply with the provisions, he will be required to pay an amount
equal to 6% of the value of exempted goods prevailing at material time.

25. In this case, the appellant has not reversed the cenvat credit availed on the common inputs and
input services used in manufacturing of the dutiable as well as exempted product and failed to prove that
they are maintaining separate accounts for the same. Accordingly, the appellant is liable to pay amount @
6% of the value of the exempted goods as per the provisions of Rule 6(3) of the Cenvat Credit Rules, 2004.

26.  The period under|dispute in the instant case is from April, 2015 to March, 2016, for which recovery
of interest under rule 14 of the CCR, 2004 read with section 11AA of the Central Excise Act, 1944 is also
liable in this case.

27. From the above discussion and findings, | find that the appellant failed to fulfil the prescribed
conditions to avail the benefit of cenvat credit under Rule 6 of the CCR, 2004. Also, the appellant has
deliberately suppressed the material facts and violated the provisions of the Rule 6; hence the appellant is
liable for penalty under RTle 15 of the CCR, 2004.

30. In view of the abave discussion and findings, | hereby uphold the impugned order.

31. The appeals filed by the appellants stand disposed off in above terms.

o

%(Dr. Ea;bir S_lﬂég; i’l
oy . g /
Additional Director Ge, emw(), / b(
| T, AZUTA abad.
Date: /04/2018 A
F.No. V2/322/RAJI2017 . (W <
: [idd U, X0
BY RPAD. e ($0TE)
To, j
M/s. Eros Minerock Products LLP,
S. No. 166, Halvad Ahmedabad Highway,
Manaba Maliya, Morbi-363 636
Copy to: E _ ~
1. The Chief Commissioner, CGST & Central Exciss, Ahmedabad Zone; _ (9

2. The Commissioﬁer, CGST & Central Excise, Rajkot/ Commissioner (Appeals), Rajkot;
3. The Deputy/Assistant Commissioner, Division-Il, Rajkot;
4. The Additional/Joint Commissioner, Systems, CGST, Rajkot.

\,5./ Guard File.




