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3lff -it /Ro-k3r (tr..) 1~,,.1Ic .?o.Ol9 i 1TT q q'  3TTf+1 31T1 r. 

O3fO9-1[ 1?aijct oth 3j,uI *, f. ic'i1't j;, 3TtR iI;ar q,(cJrr mii 

31 J-1CIG1IC :i?k 'l flkt 3T 1tT SSW 4t ITT3, IT 3c'4Ic lcc*, 3i 1lT IIRT 

fcfd fii dI4J 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.2 17 read 
with Board's Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director 
General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as 
Appellate Authority for the purpose of passing orders in respect of appeals filed under 
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 3N 31i.lctc1/ 1'*d 31N.lctcl/  31Nctc1/ -Il 31Ncc1, 'aIl ic'1IC c-cb/ lc1Ict(, U,jlct"k / , iI -lldk 
/ Tit1'ITthi  flcf ittrr 3T1 iTlci: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar I Gandhidham 

tf c*i & icii r a1IJ- rdT /Name & Address of the Appellants & Respondent 

M/s Eros M!nerock Product LL,P, S.No. 166, Halvad Ahmedabad Highway, Manaba 
Maliya, MorbL 

 3flr(314t)   cç J-o11c1 * 3YIc-c1 i1it I i1i 
T '1c*,c1J I/ 

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority 
in the following way. 

(A) 3cYl tc .ct, ciic - '& 31L1kI TPITTT i1 3T4ti, a-ck1 3c1IC ] c'.c4i 

i3Ti1T, 1994 m863 11fld 
.i1dI *1 5ff -c*IcI Il 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under SectiOn 86 of the Finance Act, 1994 an appeal lies to:- 

(i) ctdflcUI c'.4t1 * HIH 1'1I io-c -1 3cYk"i c'- 1Ic4 3jc' 
1t 1r o, -c. 2, 3TF. . wr, R, r tii  nfv if 

The special bench of Customs, Excise & Service 'tax Appellate Tribunal of West Block No. 2, 
R.K. Puram, Iew Delhi in all matters relating to classification and valuation. 

(ii) 3'Icl-c1 z  1(a) * clI'. 1V 3T4't 3IfT T1 314t* ii 1cct, 5cliC lc'4 
1lch.( 31L11 TT1 Ur (1-~) t E[tIT PT 4)1I, , cl1lc dcl, Ic11 3flTh* 

31llc,- fr *r ,it ,-11 rifir if 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 
2nd Floor, Bhaumah Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as 
mentioned in ara- 1(a) above 



(iii) 3L1)ç - T1T[ FTT 31'f 'kl-dd 1V a 3c'-1Ic lc  (3T4f) f4Ic1t4', 2001, 
jj  6 3r t-Mr f4j  EA-3 Ui fT 1ja1I EIT1 

c4) j- cd- b if 1TT, 'ii 3c'1I 1l' 1IdI ,Ioi r d-Ifd1 3t (1dII.II dkfl lHa1I, 'b'-1L 5 
c*Lsl rr 3ff 5 c'1i '&i'- t ZTT 50 1TIT 'W c1c* 3TTT 50 c'iI1 'iL 3T1EF ft cbJ-lT: 
1,000/- Zi,_5,000/- '1 3TTt_10,000/- il T *ftT fJ-1{ 1e4 4t AIl +1c.daj cI 1*1T 

-c1, dIçtIo1, T11[ 34e1 Hfl11TtUT T 1ILI +1I1ct,  1-'& a-Ill-I 
1ia c4-, TT Pid cl, JP_RT fzlT  'Eflifr tpj i:ir 

3+1 NSH T IIifctr I6I rfIX I-fl 1Ur I iui  1r ric mr 
( 3th) ¶ 1TT 500/-  r 1ftr   id1L I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as 
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 nd shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5U00/-, 
Rs. 10,000/- where amount of duty dem.and/interest/penalty/reftnd is upto 5 Lac., 5 Lac to 
50 Lac and above 50 Lac respectively in the form of crossed ba4ik draft in favour of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee o Rs. 500/-. 
31'-flc'N rr1ur rT 3TcW, 11 31zTT, 1994 ZfIF T1r 86(1) 3ipr  

(B) 1c1le, 1994, fIId1 9(1) cid 1-WT W-I4 S.T.-5 tIl ,I1) 3ff +1d1 t1 3l 
1T2T 1r 31Tf fT 3 4t a 3lT4;T iii +IeIdO-I (3T , 'AI Md-IlI1d 

'Er1fv) 3t c4  ict 'i1 Ii c1lc4 t J-lldl dl c1dI(ll 
dNr iiJ-Ia-Il, .iir 5 e1U r 3k t, 5   ZIT 50 cit i& cw-  3Tt 50 c'1l(f '&'-l! 
3lEI ft -r: 1,000/- '4A,_5,000/-  3TT 10,000/-  T ¶çftT iJ-ll *t 
+1Ida-I c4I 1t*ftT lccl dlc1la1, +1lIc1 31c a- Il1l4'&'-Jl * +11cI 1I-e.H 

+1la-I4 Sfl1c1 c4-, If?J TT fZff flrjl 'EflfV I 
TtF r -ldIc1lo1, ct t 3T 1HsI1 kii 'IT1V '1l 'Hdd i'lc TfI 0T *I lRT t[ I 
-ITT 31T (-~. 3ith) lv 311 tf9 Tr 500/- i' r j dII I! 

The appeal under sub section (1) qf Section 86 of the Finance Act 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribe1 under Rule 9(1] of the 
Service Tax Rules 1994, and ShaJi be accompanied by a copy of he order appealed against 
(one of which shaEl be certified copy) and should be accompanieçl by a fees of Rs. 1000/-
where the amount of service tax & intrest demanded & penalty leyied of Rs. 5 Lakhs or less, 
Rs.50Q0/- where the amount of servic tax & interest demanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service 
tax & interest demapded & penalty levied is more, than fifty Lakis rupees, in the form of 
crossed bank draft in favour of the Assistant Registrar of the bçnch of n,omi,nated Public 
Sector Bank of the place wher the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

(i) fj 3Ir, 1994 t wrr 86 1'r 3T-c.1m3t (2) tr (2A) 3rr1  r i4' 3Tr, +i+ 
iic1lc, 1994, 1ZT 9(2) fft 9(2A) dd 1tc-tIftT '1I S.T.-7 3ff +1~ndi) I 3H RT 
3-INcI-ci, a-ç 3ç&4c 3TTEIT 31kld (314tfl, 1all .3c-1, rr tlT1r 3nr r i1 
+1lda1 (3r i-  cl1 wlI1d Ifr 'Eflf) 3flT 31lLlcl-d 1Rl +1I'I4 31Icl-d 3TTT 3L1Nc4-d, 

,jç(4  Ie/ clt, fr 3ie1'-i a- 11(icu1  i't 31lT C  It T 1r ~o cllc 3TIT 4F 

/ 
The appeal under sub section (2) and (2A) of the section 86 the Fnance Act 1994, shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner, 
Central Excise (Appeals) (one of which shall be a certified copy) anc copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tx1ibunal. 

(ii) +1il .1e-c*,, c'bo- 1 3c'-Bc, 1c'-4 I c11cl L1C lcb&Ul (Z) I1 3I4fr 
3cq i i ch 31 1ffT 1944 r 1RF 35tT 3T, *r 1r1  31W1zPr, 1994 F 4flT 83 
3JFT c1lc4,( t c1ldI r dI , 5+1 311t ',11 3l4)cT Hi17I1 314 cbc +1d11 3c'4l 
]e4,Ic1l J-Udl 10 1lrT (10%),  -1jdj 1 fCll?d , [F i+1'i'r1l, 'l61 *Tf ,Id1'ia1I 
cld , lc1(a1 fZff flL', f 5+1 -11T 31[ 'IJ-1l f 'jHqt *l  31'dr  
r 3rrI 

3c'-ll k# Uff Ic1l4  j 3Tl9 - :f "Jfldj 1i.! TtT T1' 11do1 T1fW 
(i)  
(ii) jJJ-ff dJ 'Ic'id fr 
(iii) a-j 'iJ-ll ''HIcIe ¶-1'i- 6 3jf  c4  

11ictl PTIT IITT 31311' IT' 3Tt'Wf çd aj d' jI/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994, 
an appeal against this order shall lie before the Tribunal on payrient of 10% of the duty 
demanded where duty or duty and penalty are in dispute, or pena1ty,where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 
Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
i) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shalt not apply to the stay 
application and appeals pending before any appellate authority prior to the commencement of 
the Finance (No.2) Act, 2014. 



(i) 

(C) 1ff  lfTUt 311: 
Revision app1lation to Government of India: 

r 3TT tfTtJT ifcji -e1IId lJ-1cl) , tT 3ç4Ic j c -ct, 31 irT, 1994 t JRT 
35EE 3fl1 3T ii 11.c4, q9TUT 3#RT 1hi I',Jfcl 
fii, MI d1,t1 c o-1 c'-c'-110001, t 1ii s1l1I TtVI / 
A revision application lies to the Under Secretary to the Government of India, Revision 
Application Unit, Ministry of Fmance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in 
respect of the fcl1owing case, governed by first proviso to sub-section (1) of Section-35B ibid: 

i 'HI'Hc , o1c*l J-IR'l 1h11 c*ItcH 1E 1fldo 

tur Zff 1fl f  1It 4rt  rr d16 4RdI-l1 1T 11 
 zii 1  i4gg - tc'i o-icl1I,,1 

i -HJ-lc II 
In case of any lbss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or Irom one warehouse to another during the course of processing of the 
goods in a wareiouse or in storage whether in a factory or in a warehouse 

(ii) 

3c-'•Bc 1ech i  (f) J-fld-$( , Z II  f11 'U  T th E 1ici t i4) - i 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) 3c'lI 1cb t dIdIa1 jiv 1a-tI flf 1ff ff jT d-flç  1;:k' c1  fTI dI4I l / 

(iv) 

Act, 1998. 

(v) t 'i1.iii 3-l&')cIc1 
2001, 

3Uf I' 1-II EA-8 , 5fr *1 o-çi 3c4i1 (3141I) 1IJ-IIc1c, 
fd- 9 3T9 11 , 1 31TT 3 -it Tr r rit rfv 

cfç- 3Tt 3r3 ffffdo1 ifr1frT 
3c'-flC ie-q, 3T11Tr, 1944 411 m 35-EE ç1 tftI1 411 31cWld1 tlItt 
TR-6 c 411 jjo) 'ET1tfl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 

involved in Rupees One Lac or less and ifs. 1000/- where the amount involved is more than 
Rupees One Lac. 

dj tZff tIc1I tii1l 1 *t ftZIIT -1  cbI S1I..J 111 it.1i 
i1lcui i.cf 3TL1'tT TT zr *ctI( tT 31TT 11T licIl I / In case, if the order covers 

various numbers of order- in Original fee for each 0.1.0. should be paid in the aforesaid 
manner not withstanding the fact thai the one appeal to the Appellant Tribunal or the•  qne 
pp1ication to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising 

ifs. llakhfeebfRs. 100/-foreach. 

(E) fr o-.iic'iQ-1 Th-cb 3iRT[, 1975, 311*J-I 3IflhT -)c'3 3JJf 17 Ilf 3ITI *t 
1r tr 1 Thil 6.50  iir iii  ii j? 'ji ii 'tlT1vI / 

One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 

(F)  

(G) 3 I1 FiI11[ clyct, 1-cic1 31T cic1la1c1 -f IIEIIfr 
fi1t 'ii www.cbec.gov.in  i'1 ~  ri I / 

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may reler to the Departmental wel5site www.cbec.gov.in   

In case of oods ex'orted outside India export to Nepal or hutan, without payment of duty. 

3c14 3c'flc'i dIdi i flt. it   3111IT i 1o'i 
dc1 d-th'- I 3T 3I1T 5ft 311 d(3Tt1;r) T(T fri 3IT (T 2), 

1998 ZfE TRT 109 i e,c1H1 1rzrr r dI iitsi .3TT  tr ii ii f ift  V 
Credit of any duty allowed to be utilized towards payment of excise duty on final products 
under the proVisions of this Act or the Rules made there under such order is passed by the 
Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the Pinance (No.2) 

(vi) 

(D) 

of Central Pxcise (Appeals) Rules, 2001 within 3 months from the date on which tle order 
sought to be appealed against is communicated and shall be accompanied by two cqpies each 
of tiie 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-t Challan 
evidencing payment of prescribed fee as prescribed under Section 3S-EE ol CEA, 1944, under 
Major Head of Account. 

trDT 3TIT 1TT 111c1 1I 41r 41 if 
s:J1I .-IcIdo1 4,J-j t c1'sl TI 31 chd-1 fr 4'L1  200/- dlc1Io1 1ii 'lI(j 3ft Q.l1?, -Ic1dci 

4cb1 t c4I4 -IICI ?fr  1000 -I T dIdIo1 ¶zii 'ii i 
The revision application shall be accompanied by a fee of Rs. 200/.- where • the amount 

authority shallThear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms ot 
the Court Fee ct, 1975, as amended. 

J-lI 3c'41C, C' t .1cl'4 i4i IIZII1 UI (cti'  fa1)__Iiicic, 1982 
t 31[ T1r 1c' T'I1CI c4,toI 11c 4ê- 41t 41 A-lI,d 31I4d 1rrr :7lI,:-fl / 
Attention is a10 invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 
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V2/3 22/RAJ/2017 

ORDER IN APPEAL 

The present appeal has been filed by M/s. Eros Minerock Products LLP, S. No, 166, Halvad 
Ahmedabad Highway, Mahaba Maliya, Morbi-363636 (hereinafter referred to as the "appellant') who are 
registered for manufacturing of various excisable goods falling under the First Schedule to the Central 
Excise Tariff Act,1985 having registration No. AAEFE1814AEMOO1. They are availing the benefit of 
Centvat Credit on inputs and input services used by them as per the provisions of the Cenvat Credit 
Rules,2004 (hereinafter referred to as 'CCR,2004" to be used in or in relation with the manufacture of their 
various final products. 

2. The appellant is vailing and utilizing the Cenvat Credit on natural Gypsum, which is common, 
input being used in the nanufacture of Gypsum Powder (exempted product) and is also used in the 
manufacture of Gypsum Board (Dutiable product). As the appellant used common input viz. Raw Gypsum 
in the exempted as well as dutiable product, they have to follow the procedure as provided in Rule 6(3) (ii) 
or Rule 6(3) (iii) of the Cenvat Credit Rules, 2004. The other option was also available to them under the 
provisions of sub-rule 3(1)1 of Rule 6 of Cenvat Credit Rules, 2004, under which they were under obligation 
to pay an amount equivaient to six percent (6%) of the value of the exempted goods cleared by them as 
provided in Rule 3(i) of the Cenvat Credit Rules, 2004. However, the appellant has not followed the 
procedure for maintaining separate accounts and also has not paid an amount equivalent to six percent 
(6%) of the value of exempted goods cleared by them. As per explanation Ill given under sub-rule (3D) of 
Rule 6 of the CCR, 2004, if the manufacture of goods fails to pay the amount payable under sub-rule (3) or 
(3A) of Rule 6 of the OCR, 2004, as the case may be, it shall be recovered in the manner as provided in 
Rule 14 of the OCR, 2004 for recovery of Cenvat credit wrongly taken. 

3. On the basis of scrutiny of ER-i returns filed by the appellant for the period from September, 2014 
onwards, a Show Cause Notice V.681AR-Morbi/49/ADC(PV)2015 dated 20.09.2015 was issued to M/s.Eros 
Minerock Products LLP, Morbi (hereby by read as the appellant). It was alleged that the appellant had not 
paid an amount of Rs.12,72,8491- for the period from August-2015 to March-2016 (as per table 
mentioned in the para 3 of the 010) under the provisions Rule 14 of the Cenvat Credit Rules,2004 read 
with sub Rule 6(3) of the Cenvat Credit Rules,2004 and Section 1iA(4) of Central Excise Act,1944. Also, 
interest at appropriate rate on delayed payment of the said amount. The SCN also proposed penalties on 
the appellant under Rule 15 of the CCR, 2004. The appellant, by their acts of omission and commission 
have contravened the provisions of Rule 14 of the CCR, 2014 read with Section hA of the Central Excise 
Act, 1944. 

4. This Show Cause Notice was adjudicated vide 010 No. 19/D/2016-17 dated 18.03.2017. The 
observations of the adjudicating authority in the instant case as described as follows: 

5. The contention of the appellant is not tenable as the adjudicating authority has observed that the 
appellant is using commçn input viz. Raw Gypsum in the manufacture of Gypsum Powder which attract NIL 
rate of duty and Gypsurr Board which is chargeable to duty. Thus, the appellant using common input in the 
manufacture of exempted as well as dutiable final product. For which the appellant was required to follow 
the procedure prescribed under Rule-6 of OCR, 2004 of maintaining separate account / record and to 
submit an option as reqJired. However, the appellant failed to follow the said procedure. 

6. The adjudicating authority has found that the appellant had neither exercised any option under the 
provisions of Rule 6(3) of the OCR, 2004 nor opted for maintaining separate account, as per the option 
available under sub-rule 3 of Rule 6 of OCR, 2004, under which they were to pay an amount equivalent to 

6% of the value of exempted goods cleared by them. 

7. The proposed SON is issued for subsequent period i.e. August, 2015 to March-2016 on the basis 
of the SON dated 29.Q9.2015 issued for the period from September-2014 to July-2015, proposing an 
amount of Rs.25,32,2111-, which had been confirmed vide 010 dated:31,06.2016. With reference to SON 
dated 29.09.2015, the appellant has already reversed an amount Rs.26,22,259/- before adjudication. 
However, the said amoUnt has been appropriated by confirming the demand. 
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8. The adjudicating authority has observed that the appellant has no dispute that raw gypsum is 
common input and was availing and utilizing the cenvat credit on the natural gypsum and is being used in 
the manufacturing of gypsum powder (exempted goods) as well as in excisable product as detailed above. 

9. The adjudicating authority did not agree with the contention of the appellant that single production 
line is being used for manufacturing of the said product; hence it is not possible to maintain separate 
inventory of input / input services. Further, the appellant had also not maintained separate account in 
respect of input services used in the both product. 

10. The adjudicating authority did not agree with the contention of the appellant that they are not taking 
Cenvat Credit on part of import of raw gypsum, which is to be used in manufacture of exempted product. 
The appellant was not maintaining a separate account for inputs / inputs services which has used into 
manufacture of dutiable as well as exempted products, as per the provisions contained in Rule 6(3) of 
CCR,2004, they are required to pay an amount 6% of the value of the exempted goods. 

11 The adjudicatin authority did not agree with the contention of the appellant that they had not taken 
cenvat credit after 29.092015 as there was nothing on record and the appellant had not produced evidence 
for the same. 

12. The adjudicating authority has viewed that appellant failed to comply to the Rule 6, that they are 
not eligible for the benefit under Rule 6(1), 6(2) and 6(3A) of the OCR, 2004. Further, the appellant has not 
produced any evidence, whatsoever, to prove that they have exercised any option in this regard or have 
determined and paid prvisionally every month any Oenvat credit as required under Rule 6(3) (ii) read with 
Rule 6(3A) of CCR,200L Therefore, demanding the amount of six percent of the value of the exempted 
goods is proper and justified. 

13. The adjudicating authority has observed that the appellant were neither maintaining separate 
account for inputs as per Rule 6(2) of OCR, 2004 nor paying an amount of 6% of the value of the exempted 
goods as per Rule 6(3) ibid. It has also been observed that the said act has been come on record only 
when the scrutiny of monthly return ER-i was conducted. Hence, it is proved that the appellant had 
deliberately suppressec the material facts from the department with an intention to evade payment of an 
amount under Rule 6 of the OCR, 2004. Hence, they are is also liable to pay interest under Rule 14(u) of 
the OCR, 2004 read wi h Section 11AA of the Central Excise Act, 1944 and penalty under Rule 15 of the 
OCR, 2004. 

14. The adjudicatiqg authority did not agree with the contention of the appellant that cenvat credit 
availed on the Raw Material for the period from August, 2015 to March, 2016 was not utilized & reversed 
accordingly. Further, it is not clear that they have not taken cenvat credit on raw gypsum after issuance of 
SON on 29.09.2015. As the appellant neither produced copy of their cenvat credit register nor have they 
informed that on which date they have reversed the previous cenvat credit availed. Therefore, nothing on 
record to prove that they are not taking cenvat credit on raw gypsum after issuance of SON on 29.09.2015 
and from which date they have stopped taking credit. 

15. The impugned order confirmed: 

1. the demand of Rs. 12,72,849/- under Rule 14 of the Cenvat Credit Rules,2004 read with sub Rule 
6 (3) of the Oenvat Credit Rules,2004 and Section hA (4) of Central Excise Act,1944 and order to 
recover the same from the appellant viz. M/s. Eros Minerock Products LLP, Morbi. 

2. the demand of interest on the demand as per para 13(i) above, as applicable from the appellant 
viz. M/s. Eros Minerock Products LLP, Morbi under Rule 14 of the Oenvat Credit Rules,2004 read 
with Section 1 AA of Central Excise Act,1944. 

3. Imposed a penalty of Rs,12,72,849/- upon the appellant viz. M/s. Eros Minerock Products LLP, 
Morbi under Ryle 15 of the OCR, 2004. 
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16. Being aggrieved the appellant have filed present appeal, interalia, on the following grounds: 

> That 010 has been issued without giving proper opportunity of PH. 

> That adjudicating authority has relied upon earlier judgment dated 31 .03.2016 issued by Additional 
Commissioner, Rajkot as shown at para 12 of the 010. 

> Allegation that tile  Cenvat Credit on entire quantity of raw gypsum is taken by them is not correct; 
that cenvat credit not taking on the quantity of Raw Gypsum to be used in manufacture of Gypsum 
powder of specif c grit to be sold in market as gypsum powder. 

> The details submitted were not properly understood and duty @ 6% of value of exempted product 
is wrongly confirrned without considering the records maintained. 

> Though the production line is same as well as the input raw material is same, hence there is no 
chance to go on assumption basis for charging the duty. 

> that they are not taking Cenvat credit on part of import of raw gypsum which are to be used in 
manufacture of exempted product, but only on lump-sum quantity of gypsum. 

> It is not possible to separate the inventory of input I output services used in single line for 
manufacture of both the goods. Hence, appellant not in a position to maintain separate account. 

> that the credit is not taken on the manufacturing of said exempted goods. Therefore, no question of 
reversed the credit on such cleared goods. 

> For filing of declaration is only procedure, which cannot take away right to avail cenvat credit. 

> When the cenvat credit is not availed on part quantity of imported raw gypsum to be used in 
manufacture of gypsum powder for marketing, demanding a lump sum duty @ 6% is not proper. 

> Since, there is nO component of willful default, no penalty under 15 of CCR, 2004. 

> The 010 has been issued in violation of principle of natural justice in as much as request for giving 
another opportuqity of personal hearing was rejected. 

17. The appeal was filed before the Commissioner (Appeals), Rajkot. The undersigned has been 
nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of appellant vide 
Board's Order No. 05/2017-Service Tax dated 16.11.2017 issued by the Under Secretary (Service Tax), 
G.O.l, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing on the basis of Board's Circular No. 
20816120 1 7-Service Tax 1ated 17.10.2017. 

18. Personal hearing was held on 16.03.2018 and on behalf of the appellant, Shri Subhash Boradia, 
Chartered Accountant, attended the hearing and reiterated the grounds of appeal. 

19. The method of tking credit on the common inputs and input services used for manufacture of 
dutiable final products ançi exempted products is specified in Rule 6 of the CCR, 2004. 

20. As per Rule 6(1) of the CCR, 2004 the cenvat credit shall not be allowed on such quantity of inputs 
and input service, which are used towards exempted finished goods / exempted services, except in the 
circumstances mentioned in Rule 6(2). The óenvat credit should be taken only on that quantity of inputs 
and input service, which are intended for use in manufacture of dutiable final products. 

21, As per Rule 6(3) of the CCR, 2004, the manufacturer has to give an option whether to follow the 
above procedure to pay an amount equivalent to the cenvat credit attributable to inputs and input services 
used for provision of exempted products subject to the conditions and procedure specified in sub-rule (3A) 
or not to follow it. 

22. In case where the common inputs and input services are used for manufacture of dutiable final 
products and exempted products, the proportionate credit attributable to exempted goods is required to be 
reversed. 
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23. In the instant case,  the appellant had taken Cenvat Credit on Raw Gypsum used in the 

manufacture of dutiable jroduct viz. Gypsum Board as well as in the exempted product viz. Gypsum 
Powder. The manufacturer cannot take credit on inputs / inputs services meant for use in exempted goods 
and is required to maintan separate records for availment and consumption of the inputsl input services 
meant for exempted goods. On failure to comply with the provisions, he will be required to pay an amount 

equal to 6% of the value of exempted goods prevailing at material time. 

25. In this case, the ppellant has not reversed the cenvat credit availed on the common inputs and 
input services used in mnufacturing of the dutiable as well as exempted product and failed to prove that 
they are maintaining seprate accounts for the same. Accordingly, the appellant is liable to pay amount @ 
6% of the value of the exempted goods as per the provisions of Rule 6(3) of the Cenvat Credit Rules, 2004. 

26. The period under dispute in the instant case is from April, 2015 to March, 2016, for which recovery 
of interest under rule 14 of the CCR, 2004 read with section 11AA of the Central Excise Act, 1944 is also 

liable in this case. 

27. From the above discussion and findings, I find that the appellant failed to fulfil the prescribed 
conditions to avail the benefit of cenvat credit under Rule 6 of the CCR, 2004. Also, the appellant has 
deliberately suppressed the material facts and violated the provisions of the Rule 6; hence the appellant is 

liable for penalty under Rltile 
 15 of the CCR, 2004. 

30. In view of the abdve discussion and findings, I hereby uphold the impugned order. 

31. The appeals filed by the appellants stand disposed off in above terms. 

Date: /04/2018 
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