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Passed by Dr. }Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
@ Zonal Unit, Ahmedabad.
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In pur;suance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of depayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

T mm/mm/m/wmmmaﬁlmm/m
 TENeE| EERt SRIATEd ol He e ¥ g /
Arising out k of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham

q arfieal & ‘]f?{'ch'ﬁ & AH Ud 9dT /Name & Address of the Appellants & Respondent :-
M/s Meetraj iEnterpirse, Prop. Shri Ramdev Sinh Gohil, Nr. R.K. Builder, Jamnagar
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the followmg way.

(A)
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Sectmn 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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gx?dt}}:‘lf West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,
oor,

Bhaumali Bhawan Asarwa Ahmedabad-380016 in case of appeals other than as
mentionéd i in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
prescrlral:?ed under Rulgp6 of Central Excise (Appeal) Rulesq 2001pand shall be accom a/nleagl
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Registrar of branch of any nomlnated pubhc sector bank of the place where the bench of an
nominated public_sector bank of the gace where the bench of the Trlbunal is SItua‘cedy
Apphcatlon made for grant of stay shall e accompanied by a fee of Rs. 500/-
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The appeal under sub section (1) of Section 86 of the Finance Act 1994, to the A pellate
Tribunal Shall be filed in quadru;fhcate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules, 1994, and be accompanied by a copy of the order appealed against
{one of which shall be certified copy) and should be accorn].{anle a ees of Rs. 1000/-
where the amount of service tax & interest demanded & pena ty lev1ec¥ of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of serv1ce tax & interest man ded!& penalty levied is moré
than fivé lakhs but not exceeding Rs. Lakhs, Rs.10 OO/ where the amount of service
tax & interest demanded & penalty 1ev1e is more than fifty Lakhs rupees, in the form of
crossed_bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Fmance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 9{2A} of the Seryice Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central [Excise or Commissioner,
Central Excise (Appeals) (one of which shall be a certified copy) andicopy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tnbunal
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalt% where penalty alone is in
dispute, provided the amount of pre-deposit payable would be su Ject to a ceiling of Rs. 10

Crores,
Under Central Excise and Service Tax, “Dut%Demanded” shall include :
1) amount determined under Section 11 ‘
1) amount of erroneous Cenvat Credit taken |

ii1) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the commencement of
the Finance {No.2) Act, 2014.
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Revision g{pli‘éation to Government of India: _
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A revision a8p11cathn_ lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in
respect of the lelowxng case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or

to another factory or %rom one warehouse to another during the course of processing of the
goods in a ware‘house or in storage whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India

of on excisablel material used in the manufacture of the goods which are exported to any
country or territory outside India.
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In case of good§ exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under such order is passed by the

gognrlrbisgoner gAppeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
Ct, . |
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9

of Central Excise (A;()ipeals) Rules, 2001 within 3 months from the date on which the order
a

sought to be appealed against is communjcated and shall be accompanied by two copies each
v of TR-6 Challan

of the OIO and Order-In-Appeal. It should also be accompanjed by a co
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied “by a fee of Rs. 200/- where the amount

involved in Rupees One Lac or less and Rs. 1000/~ where the amount involved is more than
Rupees One Lac.
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various numbers of order- in Original, fee for each Q.1.0. should be paid in the aforesaid
manner, not withstanding the fact thaf the one appeal to_the Appellant Tribunal or the one

%pplication to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising
s. 1 lakh fee of Rs. 100/- for each.
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One copy of apbplication or 0.1.0. a8 the case may be, and the order of the adjudicatin
authorlgl shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms o
the Court Fee /—\ct,1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate autho“rlty, the appellant may refer to the Departmental website www.cbec.gov.in
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| ORDER-IN-APPEAL

M/s. Meetraj Enterprise,, (Proprietary firm) Nr. R.K.Builder, Jamnagar (herein after referred to as the
appellant) has filed tHis appeal against OlIO No. DC/JAM/ST/60/2016-17 (hereinafter referred to
as “the impugned order”) passed by the Deputy Commissioner, Central Excise, Jamnagar

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stateéi, the facts are that the appellant was registered with Service tax
Department under the category of "Supply of tangible goods and service’ and was providing
various taxable ser:vices to various customers and accepted service tax liability of Rs.
29,07,171/- for the notice period i.e. F.Y. 2011—12 to 2015-16, however, the same was not
properly deposited to the Government account. Further, the appellant had not applied for
change of address in?Service Tax Registration nor filed the ST-3 returns.

3. Feeling aggrie::ved, the appellant has filed the appeal against the impugned order on the
following grounds: |

a. that out the Iiébility of Rs. 29,07,171/- they have paid Rs 10,00,000/- and they have accumulated
balance of unutilized Cenvat Credit balance of Rs. 19,27,024/- which is sufficient to discharge balance
service tax liability of Rs. 19,07,171/-. Hence are eligible to utilize the said balance against outstanding
liability vide Circular Nb. 962/05/2012-CX dated 28.03.2012 is as under:-

‘Duty payable under rule 8 is on a different footing from duty payable under Section 11 A. Duty
under Rule 8 is paid after self-determination by the assessee unlike Duty payable under Section 11 A
where generally the duty is determined by the Central Excise officer and the payment is mandated after
such determination. There is no time limit prescribed under Section 11 A i.e. monthly or quarterly
unlike the dated preséribed under Rule 8 (i.e 5™ of the next month). Therefore, the restriction on the
utilization of the cenv:;at credit accruing subsequent to the last date of the month or quarter in which the
arrears arise , is not applicable to the demands confirmed under section 11 A of the Central Excise Act,
1944, ‘

b. that the appe?llant further submit that they were under the bona fide belief that service tax
liability would arise ojnly on the net amount arrived after deducting the Cenvat credit of service tax paid
by him to input service provider. Thus the appellant has requested to quash and set aside the
impugned order with éonsequential relief.

6. 1 have carefujlly gone through the facts of case, the grounds mentioned in the appeals
and the submissioHs made by the appellant. The question to be decided in the appeal is
whether the appellant be allowed to utilize the unutilized cenvat credit balance of Rs.

19,27,024/- toward§ discharge of duty liability.

| find the ai"gument by the adjudicating authority in the impugned order that the
appellant has not aviailed CENVAT credit in the time limit stipulated in the third proviso to Rule
4 (i) of Cenvat Credi’jt Rules, 2004 is not sustainable as the appellant has produced the certificate
duly certified by thé Chartered Accountants ‘Pedhadiya &Associates’ who have certified that
the said appellant héd taken CENVAT credit from time to time for providing taxable services by
them and the same was not utilized by them to discharge service tax liability .




The Circular Njo. 962/05/2012-CX dated 28.03.2012, states that the restriction is not applicable

on the utilization of th;e cenvat credit accruing subsequent to the last date of the month or quarter in
which the arrears arise.

Further, | rely on judgment Oil and Natural Gas Corporation Ltd. 2015 (38) S.T.R. 867
(Tri,Ahmd.) that evén in a clandestinely evasion cases the Cenvat Credit of inputs / input
services admissible cjfluring the period of offence is allowed to be abated from the total duty
demanded even at the appeal stage

In view, of thfe above judgment | consider that the appellant is eligible to discharge his
duty liability from the accumulated credit balance available with him till the date of offence.

In view of the above the appellant is eligible to utilize the Cenvat credit balance
available with him to discharge his duty liability for Rs. 19,07,171/-. Further, | uphold the order
to the extent of pafa 25 (ii), (iii), (iv), (v) & (vi) passed by the adjudicating authority in his
impugned order No. fDC/JAM/ST/60/2016-17 dated 31.03.2017 isupheldr

13. The appeal filed by the appellant stand disposed of in above terms.
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M/s. Meetraj Enterprise

Nr. R.K. Builder, Jarﬁnagar

Khambhalia Highway, Sikka Patiya, o
Jamnagar-361140 . T
Copy to: ‘

1. The Chief Coinmissioner, CGST & Central Excise, Ahmedabad Zone.
2. The Commissioner, CGST & Central Excise, Rajkot.

3. The Additional Commissioner, CGST & Central Excise, Rajkot.

4, The Jt/Addl Commissioner , Systems, CGST, Rajkot

‘5/ Guard File.

6. P.A.
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