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Passed by Dr. 1Ba1bir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In purtsuance to Board’s Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Ta#cpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of (Eentral Excise Act, 1944 and Section 85 of the Finance Act, 1994.
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Arising out !of above mentioned OIO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham . :

srdreat & ST @ AR T qar /Name & Address of the Appellants & Respondent :-
M/s Bhagwati Enterprises, Bhogat-Bhatia, Tal: Jam-Kalyanpur, Dist-Jamnagar
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.
|
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special beénch of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

Wqﬁﬁﬁq"1(a)ﬁmmm$WQWHﬁmm:ﬁ,Wmaﬁw
Yol AN =arfeRer (Reee) f aRgs el Gfesr, |, gd g, sgaelr ®ad Er
HGHCIAIG - 3¢oote T &I ST wIfRT 1/ °

To the West régiona.l bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2nd Floor, Bhdumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / a

prescribed under Rulgp6 of Central Excise (Appeal) Rulesc,l 2001pahd shall be accom a/niecsl
against one which at least should be accqmtpamed by a fee ofl Rs. 1,000/- Rs.5000/-
Rs.10,000/- where amount of duty demand/inferest/penalty/refund is upto 5'Lac., 5 Lac td
50 Lac and above 50 Lac respeciively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an

nominated public_sector bank of the place where the bench of the Tribunal is situatedY
Application made for §;rant of stay shall be accompanied by a fee of Rs. 500/-.
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. . . l
The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Triburlfarl)l Shall be filed in quad#u) licate in Form S.T.5 as prescribed under Rule 9(15)%f the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should_be accompanied| by a fees 6f Rs. 1000 /-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed_bank draft in favour of thie Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central [Excise or Commissioner,
Central Excise (Appeals) (one of which shall be a certified copy) and|copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 WhiC?l is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalt{,}where penalty alone is in

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
Crores, i

|
_Under Central Excise and Service Tax, “Duty Demanded” [shall include :

1) amount determined under Section 11 D; |
i1) amount of erroneous Cenvat Credit taken; o
1ii} amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay

application and appeals }O)ending before any appellate authority prior| to the' commencement of
the Finance (No.2€Act, 2014.
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Revision application to Government of India: _ !
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A revision aBpl,icatio_n. lies to the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Departmenf of Revenue Floor, Jeevan Dee

t
Building, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 ig
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

AR & A Rl asg At 8 B i W R A b R § sae wer Ao w el 7
FA 371G Yo F g (R¥T) & AW &, Y oiRa & Y fnel g 4 &7 & i & arl g
! |

In case of rebate of duty of excise on goods exported to any country or territory outside India

of on excisable, material used in the manufacture of the goods which are exported to any
country or terrifory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

FAfRad 3cu & 3cUeA YoF F AW F AT S 33 HEe gu faaw w gud fafdes
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Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under such order is lE}assed by the

Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the
Act, 1998.
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The above %)plication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (A%peals_) Rules, 2001 within 3 months from the date on which the order
sou%ht to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and” Order-In-Appeal. It should also be accompanjed by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount

involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than
Rupees One La‘c.
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various numbers of order- in Original, fee for each 0.1.O. should be Faid in the aforesaid
manner, not withstanding the fact that the one appeal to the Appellant Tribunal or the one

aRpplicanon to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising
s. 1 lakh fee of Rs. 100/- for each.
!
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inance (No.2)

One cqu of a plication or 0.1.0. a8 the case may be, and the order of the adjudicatin

authority shall bear a court fee stamp of Rs. 6.50 as§ prescribed under Schedule-I in terms o%
the Court Fee l‘\ct,1975, as amended.

AT oo, FeAIT 3E Yok TE FaE IR At (B i) e, 1982 # afta
UG 3+ Al ATHAT B WEATIT H are It fr 3R o eanr e fear S 8/

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure} Rules, 1982
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbec.gov.in
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| ORDER-IN-APPEAL

M/s. Bhagwati;Enterprise, Bhogat-Bhatia, Tal: Jam-Kalyanpur, Dist. Jamnagar (
hereinafter referred to as “the appellant” ) has filed this appeal against OIO No.
DC/JAM/ST/25/2016-17E dated 29.012.2016 issued on 30.12.2016 (hereinafter referred to as
“the impugned order";) passed by the Deputy Commissioner, Central Excise, Jamnagar {
hereinafter referred to g!;s “the adjudicating authority”).

2. Briefly stated, [{he facts are that a search was conducted at the premises of the
appellant on 28.07.20]{5. The appellant are engaged in providing the taxable services, namely
manpower recruitmen:t agency, construction service, transport of goods by road, works
contract service, suppjy of tangible goods for use etc and holding registration certificate
number AFZPL5298RSb001 issued on 20.05.2011. The oral and documentary evidences
revealed that during thfe period from 2010-11 to 2013-14, total service tax payable by appellant
was Rs. 19,57,208/—.11J The appellant had paid an amount of Rs. 15,28,466/- before
commencement of induiry and a further amount of Rs. 5,00,000/- was paid on 10.08.2015 (Rs.
2,50,000/-) and on 25.08.2015 (Rs. 2,50,000/-) after the initiation of inquiry. The appellant
further failed to file tl}\e periodical ST-3 returns for the above said period. The appellant had
also filed the declaratibn viz. VCES-, 'under VCES Scheme before the department, but failed to
comply the conditionsf stipulated under the said scheme. Thus, the appellant had already paid
an amount of Rs. 20,;28,466/- treating differential amount as interest, into the Government
exchequer against th}é pending service tax liabilities of Rs. 19,45,430/- . Accordingly, a show
cause notice dated 21.12.2015 was issued, proposing demand of service Tax amounting to Rs.
19,57,208/- and recovered under the provisions of Section 73 (1) of the Finance Act, 1994 and
the amount paid before and after investigation should not be appropriated towards the
aforesaid demand alang with interest and penalty under Section 76, 70 and 78 of the Finance
Act, 1994. The show cause notice was adjudicated vide the impugned order, wherein the
demand of Rs. 19,57,208/- was confirmed and appropriated vide the amount paid by the
appellant, ordered to,‘ levy interest at applicable rate under Section 75 of the Finance Act, 1994
on the amount of S%:rvice Tax of Rs. 7,00,000/- and Rs. 4,28,742/-, imposed penalty of Rs.
70,000/- under Sectic:)n 76, imposed penalty of Rs. 30,000/- under Section 77(2) and imposed
penalty of Rs. 4,28,742/- under Section 78 of the Finance Act, 1994.

|
3. Feeling aggrie}ved, the appellant had filed the appeal on the following grounds :

s That the adjd:dicating authority has erred in failing to appreciate that the show cause
notice is timé barred insofar as service tax amounting to Rs. 16,17,109/- declared by
appellant in VCES—I on 15.10.2013 is concerned;

¢ That once th? appellant had filed VCES-1 extended period to recover the said amount of
service tax ar“\d interest, provided under the proviso to section 78(1} of the Finance Act,
1994 and iméosition of penalty under Section 78 cannot be invoked inasmuch as there is
no suppressién in the face of VCES-1 declaration;

e That the balqnce amount of Rs. 3,40,099 (Rs. 19,57,208/- less Rs. 16,17,109/-} also stood
paid by appéllant alongwith interest before issuance of show cause notice, hence no
penalty is imjposable under the provisions of Section 78 of the Finance Act, 1994;

e That the adjudicating authority has erred in imposing simuitaneous penalty under
Section 76 al‘%‘!d 78 of the Finance Act, 1994
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4, Personal hearihg was held on 16.03.2018, Shri Vikas Mehta, Consuitant appeared on
behalf of the appellant and reiterated the submissions made in the appeal memorandum. He
submitted that the appellant is illiterate and hence, there was short payment of service tax. He
further submitted th “t short paid service tax was duly paid before issuance of show cause
notice and hence, penalty may be waived by applying provisions of Section 80 of Finance Act,

1994.

i
i

5. The appeal wa‘as filed before the Commissioner (Appeals), Rajkot. The undersigned has
been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of
appellant vide Boaﬁd's Circular No. 208/6/2017-Service Tax dated 17.10.2017 and Board’s
Order No. 05/2017-Sérvice Tax dated 16.11.2017 issued by the Under Secretary (Service Tax),
G.0.l, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing.

6. The appellantf has sought condonation of delay of 28 days. As the appeal was filed late
from the normal period of 60 days due to reasons explained: by them in their application for
condonation of delayj and the appellate authority is empowered under Section 35 of the Central
Excise Act, 1944 to cjondone the delay of further 30 days beyond the normal period of 60 days
on his part, accordingly, | condone the same. Condoning the delay, | proceed to decide the main

appeal on merits. |

|
7. | have carefu'Hy gone through the facts of case, the grounds mentioned in the appeal
memorandum, the sfubmissions made by the appellant. The appellant has already paid demand
confirmed of Rs. 1§,57,208/— and the appellant has not appealed against the demand. The
appellant has appealed against the imposition of conseéquent penalties imposed. The issue to be
decided in the présent case is whether the appellant is required to pay interest and
consequential penalties when the confirmed service tax amount of Rs. 19,57,208/- for the
period 2010-11 to 2913—14 has been paid before the issuance of show cause notice.

]

8. | find that thie adjudicating authority has observed that Rs. 15,28,466/- was already paid
prior to investigati&n, but ST-3 returns were not filed. This amount also includes the amount
paid towards the i“ instalment under VCES scheme, and further during investigation the
appellant paid the E)alance amount of Rs. 4,28,742/-. Thus total service Tax of Rs. 19,57,208 /-
stands recovered. The appellant had paid the first instalment of Rs. 8,28,466/- on 02.11.2013
under VCES scheme in the stipulated time, but the second instalment of Rs. 7,00,000/- was paid
on 25.04.2015, wlr;iich was not paid within the stipulated time (last date was 31.12.2014
alongwith interest). The adjudicating authority has correctly held that the immunity from
penaity, interest ahd other proceedings as provided in Section 108 of the VCES Scheme was
subject to paymenft of tax dues as specified in Section 107 of the VCES Scheme. Since the
appellant failed to ;lcomply with the conditions prescribed in Section 107 of the VCES Scheme,
they are not entitljéd for immunity from interest, penalty and other proceeding in respect of
unpaid amount of service tax i.e. 11,28,742/-. Therefore, the adjudicating authority held that
for Rs. 8,28,466/- ;{)aid as first instalment under VCES scheme, immunity is available. However,
the amount of Rs. ?,00,000/- and Rs. 5,00,000/- paid belatedly no immunity is available.

9. | find that jthe adjudicating authority had ordered levy of interest at applicable rate
under Section 75 off the Finance Act, 1994 on the amount of Rs. 7,00,000/- and Rs. 4,28,742/- . |
agree with the ord;er of the adjudicating authority as the amount stated above were paid late
and therefore they’/ failed to comply with the conditions prescribed in Section 107 of the VCES

Scheme, they aresinot entitled for immunity from interest, penalty and other proceeding in
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respect of unpaid amount of service tax i.e. 11,28,742/-. Further penalty im,

70,000/- under Section 76 of the Finance Act, 1994 is correctly imposed as they

|
service tax in stupulated time. The appellant had not filed /late filed the ST-3 retd®Y

period April 2011 to $eptember 2011, October 2011 to March 2012 and April 2012¢
2012, therefore the adjudlcatmg authority has correctly imposed a penalty of Rs. 30°

find that the appellant had collected the Service tax from their customers but deliberat.
paid to the government exchequer thereby suppressing the facts from the department
sole intention to evade service tax which renders themselves liable to pena!ty under Sectio
of the Finance Act, 1994. Therefore, | find that the adjudicating authority has correctly impos
penalty of Rs. 4,28,74?/— under Section 78 of the Finance Act, 1994,

]'c Rs.

10. In view of abojve, the impugned order dated 30.12.2016 is confirmed and | reject the

appellanfs appeal.

1
{
i

11. The appeal filiéd by the appellant stand disposed of in above terms.
|

|

| | W@

| DR. BALBIR SINGH) ____
ADDITIONAL DIRECTOR D

AZU, Am?h% ﬁ[g

Date: .03.2018 | F.No. V2/155/RAJ/2017

BY RPAD. !

To, :
M/s. Bhagwati Enterbrise,
Bhogat-Bhatia, Tal: J am-Kalyanpur,
Dist. Jamnagar- 361 5315.
Copy to: j
The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.
The Commisjsioner, CGST & Central Excise, Rajkot.
The Deputy pommissioner, CGST & Central Excise, Jamnagar.

he J/Addl |Commissioner , Systems, CGST, Rajkot
Guard File. |
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