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Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad 

Zonal Unit, Ahmedabad. 

lI 1ItF b.?o.R0(3 tr; 6  3ui1ir 31iT . 

oc/RotEt.t. ?.??.°?t9 3lefff{°T t, . Et f, 31' El1 q,'ctcH 

31Itic ,i'1f rfz fi sv *r Z[ 5c-t-If 1cb t IRT 

cicci T TT . 

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.2 17 read 
with Board's order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director 
General of Taxpayer Services, Ahmedabad Zonal Unit, Abmedabad has been appointed as 
Appellate Authority for the purpose of passing orders in respect of appeals filed under 
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994. 

T 31t 31I.1c4-d/ *I-ct 31V1'*dl i4t'*dI '1t' 3-HlctcI, ocl4 3cIc ic4'I lc1lc, (l,11' / jiI&1o1dI 

I itthiri E9T 31cI ,iIe1c'1 .31TT 1Id: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant 
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar I Gandhidham 

Ef 3ici & iiil T oi -T ttlT /Name & Address of the Appellants & Respondent :- 

M/s Bhagwti Enterprises, Quarter No. 15, SNCCIL Colony, Jamnagar-Jam-
Khambhaliya Highway, Jam-Khambhaliya, Dist-Jamnagar 

i 31Tr(31x) ifr oQLIId -11ç- 5Lcfc1 1I1EJ /  
- II 

Anr person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority m he following way. 

(A) d- ç.-q, ic-'-I 1cc4, 3'MtT o-1 I 3Jtf 3t l 3TfM ,1944 t 1RT 3'B at   3111, 1994 4r .iir 86 tff ir 5TF ri? " 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:- 

(i) ffiur ijj
ri t ?TRTrr f '13, iT 2, 311T. iT, iT

iTfv '- The special bench of Customs, Excise & Service tax Appellate Tribunal of West Block No. 2, 
R.K. Puram, New Delhi in all matters relating to classification and valuaUon 

(II)
1(a) 3 3 3

3ri 
3t izIThTuT (f) 

3T- Oof 3T 1T1T II 

To the West rgion bench of Customs, Excise & Service Tax - 2nd F' 
loor, Bhaumalj Bhawan, Asava Ahmedabad3800l6 1 ete T mentioned in para- l(a) above 

ease of a aI1gEST
at, 



(iii) .zf a-1klI1c4i'UI fTT 311 T l'-c1çi fl 3c'-1IC le1cb (31t1tr) l4J1Ic1c., 2001, 1rr 6 3ir 1ftr  EA-3 EJ Mfit   fr  ufv t   cf 'ii 3c-1Ic, lc-i t -1dI ,.II'I *t J-lId 3ftt (1dIkII dIJ 1(Iii, '"4 5 e1Ii rr T, 5 ci rr 50 us icl 3rTr 50 ui iv 311 fr -sr: 1,000/- i,_5,000/- ) 31.mr 10,000/-  r fft-r iii  1r frft:r 
]c4-, T 1dIc1to-f, ,&iq1 -t 3]t[ )c4uI ifF ]NsII * 'Ht4 -cI' 1I-i 1'l-fl Ilc-ict cci :jI fl1hc-i  tj m 1rr  iifi j  jtpj dIc1Io-F, ch 3-j ]II 'loij 41f1T 314'ic4lQ4 aIIlIfcb&Ul *r 1ksfl f -1T I r31Tf (-è 3ii) 1  3rtr' ITT 500/- '&'-i T lI'iftT ]-cf jJ-J c4.,4fl 'ki Il 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescnbed under Rule 6 of Central Excise (Appeal) Rules, 2001 arid shall be accompanied 
against one which at least should be accompanied by a fee of Rs. 1 000/- Rs.5000/-
Rs. 10,000/- where amount of dutY demand/interest/Ijenalty/refund is urto 5 Lac. 5 Lac t 
50 Lac and above 50 Lac respec ively in the form of crossed bank draft in favou of Asst. 
Registrar of branch of any nominated public sector bank of the place where the bench of any 
nominated public sector bank of the place where the bench of the Tribunal is situated 
Application made for grant of stay shall e accompanied by a fee of Rs. 500/- 
i'-))Thi o-iii1flcui PTT 3Tl't?r, frl 311T, 1994 iIr Tru 86(1) 31Fr c1Ic 

id-iic4'I, 1994, 1lid- 9(1) c1ci 1tIftd 'i'-14 S.T.-5 'illt 41i1 t Z5ff 'i4 i 3H* 
fi1 1 3T[T fT 3Tt1W __ 3 4  (3o1Ji W1 J çj 

Trfv) 3T cJ-1 'd-f II I1T4 -iifl t óThdl 3ft cdlIII 
dI4I iJ- oli 'IL. 5 cii 1T 3'1, F, 5 eiusi .v ZIT 50 cus1 't'-it. ict 3TTT 50 1ki '4'. 
3Jfif fr rr: 1,000/-  5,000/-  31TF 10,000/- i) r 1IWT idi Tcb t 
,j  c1I 1siftr le-'l-i dIdIo1, 'H1Id 3111c1-i ii1Ui t 1tsu i1-.i 
audi Ic1a1ch th cc1I'(t ,iI' II'c1 cj TtF c1I(I .ia1i t1I1L I 

-ldIç-fla1, Cb *t 3'1 ]Isfl t 'loiI iitv :'1i '11Iid 3i4'c a- II!c1u & iiu 1rr 0 
f2T1ç 31Tr ( 3ttt) i 1' 31Trtr 500/-  r ftfifr  4O-fl dJj 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act 1994, to the Appellate 
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(lj of the 
Service Tax Rules 1994 and Sh 1 be accompanied by a copy of the order appealed a ainst 
(one of which sha1l be c'ertified copy) and should be accompanied by a fees of Rs. 100/-
where the amount of service tax & interest demanded & nenalty levied of Rs. 5 Lakhs or less, 
Rs.5000/- where the amount of service tax & interest aemanded & penalty levied is more 
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service 
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form 9f 
crossed bank draft m favour of the Assistant Registrar of the bench of nominated Public 
Sector Bank of the place where the bench of Tribunal is situated. / Application made for 
grant of stay shall be accompanied by a fee of Rs.500/-. 

11d 31 1PT, 1994 8t m 86 t 3'r-1m34t (2) t (2A) 3i c  4t d141 3T4rr, iici'& 

idicic, 1994, 11Ji 9(2) tF 9(2A) t c-id 1ftT i'ii S.T.-7 *t 511 &odll i?d 3f1* 1TT 

3lvlctcl, na-&4 5c'-1IC 3TTT 3uifd (31t1fl, c-I .3c11i 1cb TT 1Tf[ 31TT IF MIII 

dol c  (3T t!1ft 'Ad1I11d It 'E1TfV) 3ft 3iN4c1 C4c1RI t1Nc4,  31Idl*ci 31TT iItd, 

iol 3cI c1Icb,t, t 3i41cl a ii1i.ti 31lT c  clal r 1r  c11  31Tr *r 
[[ çjdaj / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994 shall be 
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and 
shall be accompanied by a copy of order of ommissiofler Central Excise or Commissioner/ 
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed 
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of 
Central Excise! Service Tax to file the appeal before the Appellate Tribunal. 
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31t t 3ltr r 
For - apeal to be filed before the CESTAT under Secrion 35F of the Central Excise Act, 
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(i) 

(C) $T1' *iqii TtYarUT 3Tr: 
Revision app1iation to Government of India: 

31TT 4t tITUT .ii1c*i IIici ic'A , * 3c'4I 3T1Pr, 
35EE c 3f9 3   tJ13T 311T 1I 
1ii, 'T 11C, -Hd, ' I~cu-11O001, t fI! 71IoU r1 
A revision application lies to the Under Secretaty to the Government of , Revision 
Application Unit, Ministry of Finance, Department of Revenue 4th Floor,-<Ieevan Deçp 
Building, Parliament Street, New Delhi-110001, under Section 35EE of th CEA l94 in 
respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

 d-flcj J-lId1c ', 1i alch+IIa1 'Hici ¶  ctl&tcllol R dI 

twr ii f  3WZr  Tl fb(  4R T{ dI 'Id Zff  
rr 4gu 'tr, ¶+) 

d-fld-fc I/ 
In case of any lOss of goods, where the loss occurs in transit from a factory to a warehouse or 
to another factory or from one warehouse to another during the course of processing of the 
goods in a warehouse or in storage whether in a factory or in a warehouse 

(ii) f4  .  g 
3c'I1 1c4   (1) 1Ic1 ', fr 'II  11  t 1c1 *1' d141 i 

In case of rebate of duty of excise on goods exported to any country or territory outside India 
of on excisable material used in the manufacture of the goods which are exported to any 
country or territory outside India. 

(iii) 3ç-'flr4 [ 1IcII°1 1v f -ii TRT T1 T TT t d-IIe1 1C1 14I -lI I / 
In case of bods ex5'orted outside India export to Nepal or hutan, without payment of duty. 

.icYIC, jc1Ic"i 1dIc1Io1 P!'t 5 3fPt t! 1f 
cIc1 ]d-Ua- r dl 3t' 31TT ft 3jIcfcj (3]tf) cii 1c1 31?I ( 2), 

1998 r tim 109 ii 1rr d  cTh'l 3TlT NI1I tr:t ZT IIc, ti1r 1v TtT II 
Credit of any duty ailowed to be utilized towards payment of excise duty on final products 
under the provisions of this Act or the Rules made there under such order is passed by the 
Commissioner Appeals) on or after, the date appointed under Sec. 109 of the 1-linance (No.2) 
Act, 1998. 

5'.1cfti 31TT E t ,i1ii n .tiii EA-8 , 3ft iT po-c 4 3c'-IIC1 lc-c- (3T'1'tT) 1-iiic4'I, 
2001, 1a- 9 3fr , r 31Tt 3 -u iithr *r ,1Ja) E1T1L' 
3Lc-d 31iàCo1 ITt d-lei 311t 3't 31Tt t .-çjdaj *l .,ilo-1 ITfV! flf 

.ic'11C  3T 1zt, 144 zr tim 35-EE c1d 1ttiftT 1c4 *r 31cIld1 -th 
TR-6T1 cjdo1 it,lfr1l nfvi/ 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9 
of Central lxcise (Appeals) Rules, 2001 within 3 months from the date on which t1e order 
sought to be appealed against is communicated and shall be accompanied by two copies each 
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-b Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE ot CEA, 1944, under 
Major Head of ccount. 

qTuT 31T [TT d-o1Id 1f*ftT 1c4 *t 3Nd1) t 
'ii 41co1 'liJ1 t c1Ns1 T1' i' i t fr ') 200J- T dIc1Io1 1IT 'iIL 3ft Q4  - çjd,j 

(cd-j tT cI'J fr '''1 1000 -I iFF dIciI.,1 I "I1 I 
The revision application shall be accompanied'by a fee of Rs. 200/.- where the amount 
involved in Rupees One Lac or less and ifs. 1000/- where the amount involved is more than 
Rupees One Lac. 

5 3TT1   J  3TTfr iir 4 ç-c4i d  31TT 1  lc Idk11, 3c(c1 

l.ct 3ftf ZIT r 1 31TT 1ii iIc1 I / In case, if the order covers 
various numbers of order- in Original fee for each 0.1.0. should be paid, in the aforesaid 
manner, not withstanding the fact thai the one appeal to the Appellant Tribunal or the qne 
application to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising 
His. llakhfeeofRs. 100/-foreach. 

fltTI1-lT aI-1Ic'1 l e-cb 3111t, 1975, 31of1tI-I i 3TflT -te 31Tf tF 31T r 
ifr rr 6.50 T oiic'i le-ct 1?.1 'ZI ait T1%VI / 
One copy of application or 0.1.0. a the case may be, and the order of the adjudicating 
authority shalYbear a court fee stamp of Rs. 6.50 as prescribed under Schedule-I in terms oi 
the Court Fee Act, 1975, as amended. 

(F) -1I-ii o-cl 3c-'-i l c -cli I c1lcli 1cl T1TfEUT (c1i1  fM) __-4-Hc1c, 1982 t1kT 
3TT nI1TT d-Ild-lc'l) IIc1 c4i  cIç 14J- t 3IT tii 31ic44c1 ¶iTT iIc1I I / 

Attention is also invited to the rules covering these and other related matters contained in the 
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. 

3f 1'-flc1 rr iir - i- .ftt ii -i wp9t 
31T1Tt 1ii1flir 1'HI www.cbec.gov.in i I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher 
appellate authority, the appellant may refer to the Departmental wetsite www.cbec.gov.in  

(iv)  

(v)  

(vi)  

(D)  

(E)  

(G) 



C) 
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V2/162/fl,/2017  

MIs. 
Bhagwaj Enterpris 

Highway 
iamKhambhljya Dist Quarter No. 15, SNCCIL Colony, iamnagarJa 

filed this appeal agains 010 No. : Jamnagar (hereinafter 
referred to as "the appellant") 

has 
to as "the impugned oder") pas 

111/ADC/pV/201617 dated 
04.01.2017 (hereinafter referred sed 

by the Additional Commissioner 
Central Excise & Service lax, Rajkot ( herejnaftr referred to as 

"the adjudicating authority") 

2. Briefly stated, /the facts are that a search was 
conducted at the premises of the appellant on 

21.02.2Q3. The oral and documentary evidences revealed that during the period 

from 2008-09 to 2012-13, the appellant had rendered services under the category of 

'Manpower Recruitmet or Supply Agency' to their clients but discharged service tax liability of 
Rs. 50,74,728/- only aainst the actual liability of Rs. 59,27,280/-. Therefore, it was observed 

that the appellant ws required to pay differential service tax of Rs. 8,52,552/- alongwith 

interest and consequential penalty. This impugned order is a remand back case. Initially a show 

cause notice dated 07.10.2013 was issued, which was adjudicated vide 010 No. 

17/ADC/PV/2014-15 dated 29.10.2014, wherein all the demand with interest and penalties 

were confirmed. Aggrieved the appellant appealed to the Commissioner (Appeals-Ill), Central 

Excise, Rajkot. The Commissioner (Appeals-Ill), Central Excise, Rajkot vide OIA No. RAJ-EXCUS-

000-APP-031-lS-lG dated 30.10.2015 remanded the case back to the adjudicating authority 

with a direction to the appellant to reconcile the figures shown in invoice value, balance sheet 

and 26 AS and file proper justification alongwith relevant documents for difference in figures 

therein for the period under dispute in support of their claim within 20 days of receipt of this 

order and ordered the adjudicating authority to grant fair opportunity of hearing to the 

appellant and shallpS5 a reasoned and speaking order. Accordingly, the adjudicating authority 

vide the impugned order confirmed the demand of Rs. 8,52,552/- alongwith interest and 

imposed penalty of s. 2,00,000/- under Section 77(2) for failure to file ST-3 returns, under 

Section 77 imposed penalty of Rs. 10,000/- and under Section 78 imposed penalty of Rs. 

8,52,552/-. 

3. 
Feeling aggrieved, the appellant had filed the appeal on the following grounds: 

• That the a
djudicating authority has erred in failing to give consideration to sale proceeds 

received on ccouflt of sale of water during the years 2010-11 and 2011-12, that is duly 

certified by Chartered Accountant; 

• That the a
djudicating authority has erred in failing to give consideration to the 

submissions dated 29.08.2016. The appellant had provided detailed calculation of their 

service tax liability alongWith payment particulars of service tax payable and interest 

paid on account of delay and that the appellant had discharged the entire service tax 

liability and there was no short payment as alleged; 

• That the adjjdicating a
uthority has erred in failing to appreciate that Section 72 (b) of 

Finance Act,1 1994 cannot be applied in such a manner so as to rely on different set of 

documents 1or different years to determine service tax liability. 

• That the a
djidicating authority could not take invoices to determine service tax liability 

for 2008-09afld then switch over to Form 26AS for 2010-11 and 2012-13 and Balance 



\I2It621 I  

resulttt\8 
g0't 0me 

over-laPP' 
would onW result tn tnterest' t 

- muc' as th%Srmitted in law;
tax payable SeCt on 78 

011 12 hich is not pe 
arged e ser'J und the provtstons o 

aPP

3read dis liable to pen3lt 
that the appetl\ttS 

3.20l8 Shri 'ik Mebta, consultant app" 

beh3l of the appellant and retetat the submi ionS made in the appeal memOranm. He 
• 

perSO1 hearin was held on 16.0 
has erred in adOPt%08 pick and choose method for 

submitted that the 
a
dud at%n8 auth0rty much as he has demd seice tax by taking intO 

account 26A5, invoices as well as balance sheet for one or the other years whiCh s not correct. applVtr8 best )udgefl\t assessment inaS 

He further submitted that untt 2011, serCe tax was payabte on receiPt basis, which has not 

been given due consid 
a
tion by the 3d1udicatifl8 authority. He requested for one week'S time 

to make further subs510 cater on 28.03.2018, further submiSSi0 were given longwith 

copy of worksheet relied upon by them. 

5.

The appeal was filed before the Commissioner (AppealS) RajkOt. The undersigned has 

been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of 

appellant vide Board's Circular No. 2OB/6/2017e
Tax dated 17.10.2017 and Board's 

Order No. OS/2O17-Srvice Tax dated 16.11.2017 issued by the Under Secretary (Service Tax), 

G.O.I, M.O.F, Deptt ofReVeflUe, CBEC, Service Tax Wing. 

6. 
The appellant has sought condonation of delay of 27 days. As the appeal was filed late 

from the normal period of 60 days due to reasons explained by them in their application for 

condonation of delay and the appellate authority is empowered under Section 35 of the Central 

Excise Act, 1944 to condone the delay of further 30 days beyond the normal period of 60 days 

on his part, accor '
I rrrrcd tr drid the main 

appeal on merits. 

of Finance pct,19
94' - , recl 

7. I have carefully gone through the facts of case, the grounds mentioned in the appeals, 

the submissions made by the appellant and worksheet relied upon. The issue to be decided in 

the present case is to determine the correct service tax liability upon the appellant. 

8. I find that the adjudicating authority relied on invoices to determine service tax liability 

for 2008-09 and 20Q9-2010, then relied on Form 26AS to determine service tax liability for 

2010-11 and 2012-13 and relied on the Balance Sheet to determine service tax liability for 

2011-12. Here, I observe that the appellant has not disputed the taxability of services rendered 

by them, but has contented the method adopted by the adjudicating authority, by taking the 

highest value out ofinvoice value, balance sheet value and 26-AS statement year-wise for the 

purpose of calculation of service tax liability upon them. 

9. I find that the appellant is correct in arguing that the highest value taken by the 

adjudicating authority from invoice value, balance sheet value and 26 AS statement for purpose 

of calculation of service tax liability upon them is not correct. I also feel it is not appropriate and 

in accordance with law for the time being in force as no valid reasons or arguments have been 

discussed by the adjudicating authority while confirming the demand of service tax on the basis 

of highest value available. Demand on the basis of highest figures has to be supported with 



evidences which the adjudicating authority has 

appellant has provided a worksheet based on 

personal hearing which s reproduced below:  

V2/162/R/2ü17  
failed 

to provide in the impugned order. 
The the value 

as per Balance sheet, during the 

10.
The appellant further relied on the Hon'ble Tribunal's decision in the case of Shri Vijay 

Engg. & Metal Works V/s. Commissioner of Central Excise, Delhi-IV, 2011 (272) ELT 593 (Tn. 
Del): 

"Demand and penalty — Clandestine removal — Balance sheet figures, reliability of — Department's case of 
clandestine removal of finished goods based on position of stock of inputs shown in balance sheet — There 

being evidence ofinaccountabIe receipt of inputs, RG23A Pt-I figures not reliable at all, hence Department 

justified in deterniining balance of various in puts based on stock position shown in balance sheet — No 

infirmity in impugned order — Demand and penalty sustainable — Section 11A(1) and 11AC of Central Excise 

Appeals dismissed" Act, 1944. 

Here, I find that the appellant had not been able to ascertain the exact taxable value as 

the value shown as per Form 26 AS, Balance Sheet and invoice value are all different. Therefore 

the adjudicating authority had to resort to Section 72 of the Finance Act, 1994 for the Best 

judgement assessment. Here, the adjudicating authority erred in holding that the highest value 

of the services ought to be taken for calculating the service tax liability. I hold that the 

adjudicating authority could not take invoices to determine service tax liability for 2008-09 and 

2009-10, then switch over to Form 26AS for 2010-11 and 2012-13 and Balance Sheet for 2011-

12 inasmuch as this would only result in over-lapping of income resulting in double taxation, 

which is not permitted in law. Therefore, hold that for d
etermining the taxable value, the 

figures shown in the Balance sheet should be relied upon, as all the figures shown in balance 

sheet are checked aid authenticated by the auditors and there is no reason to disbelieve the 

same. Acc
ordingly, as per the worksheet shown above, the service tax liability is of Rs. 

2,76,490/- 
 as per valie shown in balance sheet. Therefore, I reduce the amount confirmed vide 

the im pu
gned order from Rs. 8,52,552/- to Rs. 2,76,490/-. Further, I agree with the charging of 

interest under SeCtiô,fl 75 of the Finance Act, 1994 and imposition of penalty under Section 70, 

77, for non filing of ervice tax returns. Further penalty under Section 78 of the Finance Act, 

1994 is also revised to the reduced amount confirmed. 

ii.

In view of abOve, the impugned order dated 04.01.2017 is partially modified and appeal 

is partially allowed. 

The appeal filed by the appellant stand disposed of in above terms. 

(DR. BALBIR SINGH) 

ADDITIONAL DIRECTO 
AZU, 

' 

12. 
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F.No. V2/162/RA312017  

Date: .03.2018 

BY RPAD.  

To, 
MIs. Bhagwati Enterprise, 

Quarter No. 15, SNCCIL Colony, 

Jamnagar-Jam-Khambhaliya Highway, 

Jam-Khambhaliya, Dist : Jamnagar 

Copy to: 

1. The Chief Commissioner, COST & Central Excise, Ahmedabad Zone. 
2. The Commissidner, CGST & Central Excise, Rajkot. 
3. The Additiona1Comjijssjoner CGST & Central Excise, Rajkot. 

4./he JtlAddl Commissioner, Systems, CGST, Rajkot 
' Guard File. 

6. P.A. 


