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7ñtft 31d (3Tr), i,jct;1 i. e,c4 4,1 tgf / 

Passed by Shri. Gopi Nath, Commissioner (Appeals),Rajkot 

iT 3N3lP.T[/ d4e*d3TRlf/ 314Idl c1/ 

11ct'k / ,alldo-ldH / iTl11TliTl Ol'tl 3ci ffIf d-lc'l 3Ilf ff: I 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

I GST, 

Rajkot I Jamnagar / Gandhidham 

Er itIT ,lldl t2'tlT /Name& Address of theAppellant&Respondent :- 

Liladhar Pasoo Forwarders Pvt. Ltd., Plot No. 04, Sector-Ol Marshalling 
Yard, Kandla Fred Trade Zone, Gandhidhan, Kutch,. 

3lTf(3TtN) cdIId if o1flfd Erti 5Y-l'fd 9IIl)'bl / ifliui E1T 3T4tId1 1chdJ l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

A
lJ1l 1c'-"b ,fiT ic'41C,  i blT 3P1Zr 1{OT E iAf  3Ttlf, iii icYIC, 31 1P1if 1944 f tIRE 35B 

H 33TT 1994 T86t3 41dEa1H1Wl4'[l/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) Od?14UI dd4jo-1 ' 1.-TiE IT51 iTFiT1t 1I 1c'4', 3c4lC,.1 1rn T cllc1nt 31tiT ziriftlur if  frliir tfo, -e 
2, 31 1,o-lF, llftr I/ 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Purarn, New 
Delhi in all matters relating to classification and valuation. 

3Y'Cl'Fd i4)'r-1  1(a) nIdlO iTET 3T'4t E 31RJT 1N 3Tt 1'IJl 3c-4l tic'4' RE TiIR 31'ftTE o-d4ldIlIl*'ntUl 
dd, 15J1lt' lTiT3T 1315dIIC,- t 

To the West regional bench of Customs, Excise & 'Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, 
Bhaumah Bhawan, Asarwa Ahmedabad-380016in case of apeals other than as mentioned in para- 1(a) above 

(iii) 31 i1Ti11 OT T311'tR'A-dd T tfiTifiTic'.flC, enb (31 )fdd-4le, 2001, EfIdIJ-l6 31iTfEl1ftEr 
9y EA-3 Etltt iC,olEZIFofldI tlTfTr liTicbd   1E1TEr, ,a151 .jr'-HC, eEd1Idl ,lo1 

J.iidl 3ThE c'1d11411 d1d41 rJRfiTr, 'o 5 efl4il 'ZIT 3'iTlf n' u RE 50 c4tti •b'1u dcb 3TErT 50  o 3TflliF ii't cbir: 
1,000/- .Y, 5,000'- 3TErT 10,000/-  ir tl'tIrfrr oWit lc r IiI 1d1 qij flftr lrb lT RiTBTT, TrllfTEr 
3TfTBI1°TElkill Efi5IdF4  4,lf-dl4, tl'*, C,c1Ill iil iiid cl1  TFOI4,I flizrr 
ofloll EITfV I IREff PT ii TTiT, cb E 3iT llI tl.ii 'EITfV oil iT1ff-1R 3TtftPiT oIdllf1i4,0 l i41t ll1l ¶iTF I 
3TfE ( 31t*T) E fEtT 31liT=rt E 1TEr 00/- o i5  fm'ifta lc'4' iJ-Ii O1I jlI'l'iiT t 

The appeal t the Appellate Tribunal shall be filed in quadrujicat in forn EA-3 / as prescribed under Rule 6 of 
Central Eiccise  (Appeal) 11RUles, 2001 and shall be accoflpanied against one which at least should be 
accompanied . by a fee of . Rs. 1,000L- Rs.5000/-, Rs.10,000/- where pmount of 
dutydemand/interet/penalty/refund is ipto 5 Lac., 5 Lac to 50 Lacand above 0 Lac respectively in the form of 
crosed bank draft in lavour of Asst. Registrar of branch of any nominated public sector bank, of the place where 
the bench of any nommated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 

 3Tll1ZfiT,1994 rsTr1r86(1) 3 r.1c1l"b.t 1oic, 1994, 1-t 9(1) 
d5d1lft1Tl4 S.T.-5 R 3*REErf 3fltEr3Tf dl4l , 3 REi1dJO1 
'* (3 fElTfR) 3ifN4id-f qf1 ETiT ol5j 'TRfd.4idl GdI,,l a-hal 31'Tchdlldll didfl 
3r,.LlO 5 e114i1 Zfr3EEbJ,5 c'hi4 'b'4Li RE50 dl  1Li c-hb 3mRE5o ei  31 lfril-,J-Plr: 1,000/- 'b9, 5,000/- 
trf 31'ErT 10,000/- 4dI ir fttft1r ,,id-hi tleb i1T  u1l  4'l4dol l fm'i1r tr riwr,  3TT11'zr TtH1I{T igf 
lI4ail E 44id 41-ei4 E olld-h f9 i1 ioie, '*, c,Oki o1l dIId *' c0141 fEiTr .ail.11 lTfv I rifLtrr rre 

3 tiji ir j uftr  rffi 3Ttl3flZr REZIT1RUT 4f lthslI I RTiT 31TE ( 3) r  
t wEr 500/- v lr ¶rtIftlr cia-u 'b4,O-h! tI'l-i'rr It 

fl:ie\ appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed 
lri-.cluadruphcate in Form S.T.5 as prescribed under Rule 9(1] of the Service lax Rules, 1994, and Shall be 
bdmpanted by a copy of the order appealed against (one of which sh?ll be certified copy) and should be 

nfm,panied by a fees of Rs. 1000/- wlhere the amount of service tax & interest demanded 3a penalty levied of 
1s. IS Lakhs or less Rs.5000/- where the amount of service tax & interest demanded & penalty levied i more 

/tB'h five lakhs bul not, exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest 
& penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the 

::Assistant Regist.rar,of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
.;situated. / Application made for grant of stay shall be dccomanied by a fee of Rs.500/-. 

(ii)  

(B) 



(i)  
fr 31ff11PR. 1994 *rtRT86 r3q-1r31Th(2) tr (2A) iCrEPf dv1 3ir, 994, 1iTr9(2) 

9(2A) dd t(tI'ii1T 9Y' ST.-7 3ff PU 3H ff5J  3lT, 5c1I4 li"6 3TTEj1 3ITT?r (31ttR), ttiI 
C1kI 91i"113 ff T(3Ti 9'1ic1 f81fV) 

5Ifd, i4T 5cl6 h-if  4 3tl1RT T111iFUF E6t 31T C, T f1  TI 31TU f i,i1 t IT1 

/ 
The appeal under sub section (21  and (2A( of the section 86 (be Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 )2I&(2A)  of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central bxcise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Exc.se/ Service Tax to file the appeal before the i\ppellate Tribunal. 

(ii) PU Ufl 3I(t11(iT iThu (:i:) i;lfr 3{4fFt -n  i 
1944 rn35P3tTr, 3ftr 31Th1zpT, 1994 Pm83 3T 3lr91 

3 (T14tJf9t10 tnRf(10%),  Hidl PU ff1I1?,ci, T3I3f[, 

icqi ici 31 'liPT fitf 1ln" f-i 1ii1r 
(i) t4Rt11 3P'Rff. 
(ii)  
(iii) 3pl'r1rl.ot,J-1 
- 9M1(2) 3ttf2014 

ç((d  i)i/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
betore the Tribunal on payment of 10% o the duty ddmanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in disput , provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
amount determined under Section 11 D; 

ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

provided further that the provisions of this Section shall not apply to the stay aaplication arid appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) rtet, 2014. 

Revision application to Government of India: 
5-1 31l[ 9VRlTtT -"1IId ITT1R , i1 ic- flC, lc"'* 31ZPT,l994 f PR[ 35EE 
3U3T8 U, IT R, 93fTOT 31T4U d e1O, ,IH-d ITT, 't%t 31, c 'N IfPU, o 

t- 110001, l' ?5ZIT 31TlT TI ,' 
A revision application lies to the Under Secretarv, to the Government of, India, Revision Application Unit, 
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
ii000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibici: 

Zif dlirl t f1 a4(PT t J-(J ', ,151 o1cl1Io1 tFt i-flç-4 i' ¶1F "bI'Pil"1 ' 4Tt dII i4t(dl.i*1 t ct'tIo1 fi )I1 3{i1 
cbII( Zff  fl 115k pq IlgR ' 1E1 IfT dltc gdId c( ZT f Jj il I.1jyD 4-(u( 

lIo Zff I-3ffTdh 
In case of any loss of goo'fls, where tie loss occurs in transit from a factory to a wa -ehouse or to another factory 
or from pile warehouse to another dun the course of processing of the gods in a warehouse or in storage 
whether in a factory or in a warehouse 

1-1R1T TFtR1T le4 t d-U t9"1PT c(1 1Ic'( T 3Tt dI  R1T irlIC, 8c  t i (MU) 
ipf rro  i 

In case of rebate of duty of excise on goods exported  to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or terntory outside India. 

ic-plc, Ic'-q, ti IM Illo-p Iica plc'i JII I / 
In case ofoods d*ported outside India export to Nepal or Bhutan, without payment of duty. 

ic-Plc, irPlC,ol In ITT8TU ¶ 'Z f 3{1fzfJ:[ 1f8' I* fo-( 1fft(Tfr ç(5ç 4 1  
3lT 3Tft 311?R1T (31(R) 8TT ¶ai 3I (U. 2), 1998 I-PU 109 d(, ir 
q7ic,q rrII 
Credit of any duty allowed to he utilized towards payment of excise duty on fipal products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, tile 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

i'-4Pd MPU f t 9tr I EA-8 , ' f R11RT jçlc,( ln4, (31 )1l4d-ilc1c1,200l, ffZT3f tl 5 
3TITDTt3 J-113 31 tT(TttP iP CIP lf'-(el 3rU331rrr911T 

3l1y) lTfvi fff f RT ic-plc,  3J(1ffZlR, 1944 iPf PITt 35-BE ciic- le"*' f 3TR1l 
/ 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals), Rufes, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should 41s0 be 
accompanied by a copy of TP-6 Challan evidencingpaynient of prescribed fee as prescribed under Section 35-
EE of CEA. 1944, under Majof Head of Account. 

9IT 3IJi4U PTTt fo4Id (131 Zg-  3T41a1t 1 I1a TI1V I 
  (c-(do-( Tf9ct,  c'B8I R3T'  tP'f9k200/- 4TlidIdlCI fE9T slL 31't41? c-4dO-I ê-j 1 c-lki Ftt,rc,I6I s')' 
d'l q''  1000 -/ r 3TR11U ttzii •.'ll ol 
The revision appjiation shall be accompanied, by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less andRs. 1000/- where the amount involved is more than Rupees One Lac. 

$i 31TU JIo{ 3ni r$r  R1RTf ' ?ft 1tc- CI 1R 3TU t fL' le4' iN TiT8TU, iPctd PU 1ii ,lioii tIT1tl 
 I' t r t s.u' Tt R1TfI11 31e  14l14Ul ' V 3Tt31 IT 1l lf 31T4U 

i1ldl I / In ease, if the order covets various umbers of order- in Original, fee for each 0.1.0. should be 
paid in the aforesaid manner, notwithstanding the fact  that the one appeal to the Appellait Tribunal or the one 
application to the Central Govt. As the case may be, is Plied to aid scnptona work if excising Rs. 1 lakh fee of 
Ks. 100/- for each. 

31I1f, 1975, 3TUTrdt-I 3RTT1Rc1 3T1rpr r3 rfcl1I'cTTlt*)Tr6.50 el( iN 
oi-gn-i Io-"t' f~1U cil to-u eTTvI / 
One coF?of application or 0.1.0. as the case may be, and, the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sc.iedule-I in terms of the Court Fee Act, 1975. as amended. 

i IUic'Pic, 1c"4 PUdi'b 31 Rfic,i(Tiriui (hi  1l1l) IIJ-IIoc, 1982 tUPU3T1IJdiTrJTF 
cl'/r 1i-111d clloi CII 11) f3-iii 31Yd PiT.11dl I / 

tention is also invited to the rules covering these and other related matters contained in the Customs, Excise 
Service Appellate Tribunal (Procedure) Rules, 1982. 

t' (L. " i cjl1'ltzt pi1flc*,il t 31t11'4T 4T1R I5Ti U8Th1T cc,IYs, 1"F8U 3Thf CIdo-iç1i 918111 )V, 3Tm(1lclT51t l'iThT '5d 

/ w\'\cec.gov.in  4't?,di 1fl11 I / 
1 FortheeIaborate oetailed and latest provisions relating to filing of appeal to the higher appellate authority, tile 

appLlctit may reier to the Daiartmental ebsite www cbec gov in 
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Appeal No: V2/7/GDM/2020 

:: ORDER-IN-APPEAL::  

M/s Liladhar Pasoo Forwarders Private Limited, Gandhidham (hereinafter 

referred to as "Appellant") filed appeal No. V2/7/GDM/2020 against Orcer-in-

Original No. IV/GRD/Ref./C.Ex./cenvatl2ol9-20/02 dated 9.12.2019 (hereinafter 

referred to as 'impugned order') passed by the Assistant Commissioner, CGST 

Rural Division, Gandhidham (hereinafter referred to as "refund sanctioning 

authority"). 

2. The brief facts of the case are that during the course of Audit, ft .was 

observed that appellant had short paid Service Tax amounting to Rs.1,58,813/- on 

'Manpower Recruitment or Suppl' Agency Service' under reverse charge 

mechanism for the year 2016-17 and had also short paid service tax amounting to 

Rs.1,875/- on 'Customs House Agent Services' for the year 2017-18. The 

appellant paid Service Tax along with interest and intimated the Department vide 

letter dated 28th  June 2019. 

2.1 The appellant filed refund claim for Rs. 1,60,689/- on 18.9.2019, uncer the 

provisions of Section 142(3) of the CGST Act, 2017 for refund of service tax pad 

pursuant to Audit objection on the grounds that 'they were eligible to avail Cenvat 

credit of service tax paid on reverse charge basis in 'terms of Rule 3 of the Cenvat 

Credit Rules, 2004; that in GST regime, assessees were allowed to carry f:rward 

balance lying their Cenvat credit account through submission of IRAN-i jr terms 

of Section 140 of the CGST Act, 2017; that when they had paid said service tax 

amount, it was not possible to file TRAN-1, hence, they filed refund claim. 

2.2 The refund sanctioning authority rejected the said refund clairt vide 

impugned order on the grounds that, 

(i) The refund under Section 142(3) of the CGST Act, 2017 is admissible, if an 

amount is refundable under the provisions of the existing law; that the Appeant 

was not eligible to claim refund oj service tax paid on 'Manpower Supply Agenoy 

Service' and 'CHA Service' in existing law and hence, they are not eligible to cairn 

refund under Section 142(30 ibid. 

3. Aggrieved, the Appellant has preferred appeal on various grounds, inter 

a/ia, as under:- 

(i) That refund sanctioning authority has passed the impugned order in utter 

disregard of principal of natural justice; that the refund sanctioning authority r'nsrely 

stated that had the appellant would have made payment of service tax on fine, ft 

I Pa' Q 
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Appeal No: V2/7/GDM/2020 

0 

would have been eligible to take cenvat credit of the same; that the order of a 

quasi-judicial authority must be supported by the reasons of rationality; that reund 

sanctioning authority has completely ignored the submissions made during 

personal hearing such as service tax so paid on basis of audit objections is e]içjibe 

for cenvat credit in terms of Rule 3 and Rule 4 of the Cenvat Credit Rules, 2004; 

that after introduction of GST, the Cenvat credit cannot be forwarded to GST 

through TRAN-1, hence they are eligible for refund. 

(ii) That appellant had filed refund claim after service tax was paid and within 

statuary time limit of one year, hence appellant satisfies the conditions prescribed 

under Section 11B of the Central Excise Act,1944 for claiming refund; that aS per 

Rule 3 and Rule 4 read with Rule 9 of CCR,2004, the appellant is entitled t: take 

Cenvat credit of service tax pai on input services availed and can set nfl the 

same against its output service tax liabilities. Accordingly, appellant is entifled to 

Cenvat credit of Rs. 1,60,689/- under CCR,2004. In this regard, appellant relies on 

case laws of Ford India Pvt Ltd [MANU/Cenvat credit10099/2019], Ghaziebsd 

Precision Products Pvt Ltd [2016(42) STR 369]. 

(iii) That after introduction of GST regime with effect from 1st July 2017, 

assessee/ service providers were allowed to carry forward cen\'at credit lying in 

the books as on 30th June 2017 into GST regime through submissions of TRAN• 

form in terms of Section 140 of the CGST Act,2017; that the appellant paid service 

tax of Rs. 1,60,689/- on 27th & 28th June 2019, in terms of audit conducted by the 

Department on 21st & 24th June 2019. As on date, the said of service tax 

admissible as cenvat credit cannot be forwarded through TRAN-1 in absence of 

any mechanism under CGST Act, hence service tax paid by appellant is eicEhle 

for refund in terms of Section 142(3) read with Sub-section (6a) of CGST Act, 

2017. 

4. In Personal Hearing, Shri Chiranjeev Tandon, Advocate and Shri Deep2lk 

Chandnani appeared on behalf of the Appellant and reiterated grounds of appea 

and filed additional submission dated 20.02.2020 for consideration. 

4.1 In additional submission, the Appellant reiterated the submissions rna:e in 

appeal memorandum and relied upon case laws of Toshiba Machine Chenria 

Private Limited [Appeal No. 40751/2018] and Thermax Limited [(2019) 31 GSTL 

60(Gujarat)]. 

I have carefully gone through the facts of the case, the impugned order, 
0 
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Appea' No: V217/GDMI2O2D 

grounds of appeal memorandum and additional submission made by the 

Appellant. The issue to be decided in the present appeal is whether the impugned 

order rejecting refund claim of Rs. 1 ,60,6891-is correct, legal and proper or not. 

6. On going through the records, I find that the Appellant had short paid 

Service Tax amounting to Rs.1,58,8131- on 'Manpower Recruitment or Supply 

Agency Service' under reverse tharge mechanism for the period 2016-17 and 

short paid service tax amounting to Rs.1,875/- on Customs House Agent Services 

for the period 2017-18. On being pointed out by Audit, the appellant paid the said 

service tax amounting to Rs.1,60,6891- and subsequently filed refund claim of 

Rs.1,60,689/-under Section 142(3) of the CGST Act, 2017. 

7. I find that appellant had paid service tax during the month of June-2019, 

when Cenvat Credit Rules, 2004 were not in existence. Further, there is nc 

provision in CGST Act, 2017 for availment of cenvat credit of service tax paid on 

'Manpower Recruitment or Supply Agency Service' and Customs House Agent 

Services. Since, Cenvat credit of service tax had not accrued to the Appellant, 

they were not eligible to get the refund of cenvat credit. Once the Appellant were 

not eligible to avail cenvat credit, there is no point on examining whether service 

tax paid on 'Manpower Recruitrient or Supply Agency Service' and Custorris 

House Agent Services can be refunded in cash or not. It is also worthwhile to 

mention that in the erstwhile Cenvat Credit Rules, 2004, refund of accumulated 

cenvat credit could be refunded only under Rule 5 of Cenvat Credit Rules, 2004 in 

the circumstances as provided therein, It is beyond doubt that Cenvat credit of 

service tax paid on 'Manpower Recruitment or Supply Agency Service' and 

Customs House Agent Services is not eligible for refund under Rule 5 ibid or under 

any other provisions of Cenvat Credit Rules, 2004. I, therefore, hold that the 

refund sanctioning authority has rightly rejected the refund claim filed by the 

Appellant. 

8. Regarding the plea of the appellant to grant them refund of service tax 

on 'Manpower Recruitment or Supply Agency Service' and Customs House Agent 

Services paid by them under Setion 11 B of the Central Excise Act, 1944 read 

with Section 142(3) of the CGST Act, 2017, I find that the Appellant is not 

eligible for refund under Section 11B of the Central Excise Act,1944 f::r the 

simple reason that even before 1.7.2017 when the Central Excise Act 1944 

was in force, there was no provision to grant refund of service tax paid on 

'Manpower Recruitment or Supply Agency Service' and Customs House Agent 

ervices in cash under Section 11B ibid. When refund was not peissIbla in 

Pae of 8 



Appeal No: VZ/7/GDM/2020 

existing law prior to 1.7.2017, then there is no question of granting refund of 

service tax paid on 'Manpower Recruitment or Supply Agency Service' and 

Customs House Agent Services in cash after 1.7.2017. The refund claim under 

Section 11 B of the Central Excise Act, 1944 is, thus, not maintainable. For this 

reason, I discard this plea of the Appellant as devoid of merit. As regards 

applicability of the provisions of Section 142(3) of the Central GST Act, 20i7, I 

find that Section 142(3) ibid states that the refund filed before, on or after 

1.7.2017, for refund of any amount of cenvat credit, duty, tax, interest or any other 

amount paid under the existing law, shall be disposed of in accordance with the 

provisions of existing law and any amount eventually accruing to him shall be paid 

in cash, notwithstanding anything0to the contrary contained under the provisions of 

existing law other than the provisions of sub-section (2) of Section 11 B of the 

Central Excise Act,1944. These provisions clearly envisage that for getting a 

refund of eligible credit, the Appellant should follow the procedure of existing law 

prescribed i.e. Cenvat Credit Rules, 2004 and any amount eventually accruing to 

him shall be paid in cash. As discussed by me in para supra, the provisions of 

erstwhile Cenvat Credit Rules, 2004 did not allow the refund in cash in respect of 

such Cenvat credit. Thus, refund claim is also not maintainable under Section 

142(3) of the Central GST Act, 2017. 

9. I rely upon the Order No. 40098/2020 passed by the Hon'ble CEiT.AT, 

Chennai in the case of M/s Servo Packaging Limited reported in 2020-\"IL.-72-

CESTAT-CHE-CE, wherein it has been held that, 

"8.1 Heard both sides. The oiy issue to be decided is, "whether the appellant 
has made out a case for refund under Section 142 (3) ibid, of the Customs Duty 
paid in view of non-fulfilment of its export obligations?" 

8.2 None of the decisions relied on by the assessee are dealing with the refund 
arising on account of failure to comply with export obligation vis-à-vis Advanre 
Authorization and therefore, as pointed out by the Ld. Authorized 
Representative for the Revenue, the same are not applicable to the facts of this 
case. 

9.1 Advance Authorization is issued in terms of paragraph 4.03 of the Forei:n 
Trade Policy [FTP (2015-20)1 and the relevant Notification is Notification N:. 
18/2015-Cus. dated 1st April, 2015. The said Notification exempts materials 
imported into India against a valid Advance Authorization issued by the 
Regional Authority in terms of paragraph 4.03 of the FTP subject to the 
conditions laid down thereunder. One of the conditions, as per clause (iv). is 
that it requires execution of a bond in case of non-compliance with the 
conditions specified in that Notification. Further, paragraph 2.35 of the FTP alro 
requires execution of Legal Undertaking (LUT)/Bank Guarantee (BG) : (i) 
Wherever any duty free import is allowed or where otherwise specificaliy 
stated, importer shall execute, Legal Undertaking (LUT)/Bank Guarantee 
(BG)/Bond with the Customs Authority, as prescribed, before clearance of 
goods. 

Pa of E 



AppeaL No: V2/7/GDM/2020 

9.2 Further, there is no dispie that the above is guided by the Handbook of 
Procedure ('HBP' for short) and paragraph 4.50 of the HBP prescribes tc 
payment of Customs Duty and interest in case of bona Jide default in export 

obligation (EO), as under: 
"('a,) Customs duly with interest as notfled  by DoR to be recovered from 
Authorisation holder on account ofregularisation or enforcement of BG 
/ LUT, shall be deposited by Authorisation holder in relevant Head of 
Account of Customs Revenue i.e., "Major Head 0037 - Customs and 
minor head 001-Import Duties" in prescribed T.R. Challan within 30 
days of demand raised by Regional / Customs Authority and 
documentary evidence shall be produced to this effect to Regional 
Authority / Customs Authority immediately. Exporter can also make suo 
motu payment of customs duty and interest based on self/own 
calculation as per procedure laid down by DoR." 

10. Thus, the availability of CENVAT paid on inputs despite failure to mect 
with the export obligation may not hold good here since, firstly, it was a 
conditional import and secondly, such import was to be exclusively used as per 
FTP. Moreover, such imported inputs caimot be used anywhere else but for 
export and hence, claiming irut credit upon failure would defeat the very 
purpose/mandate of the Advance Licence. Hence, claim as to the benefit of 
CEN VAT just as a normal import which is suffering duty is also unavailable for 
the very same reasons, also since the rules/procedures/conditions governing 
normal import compared to the one under Advance Authorization may vary 
because of the nature of import. 

11. The import which would have normally suffered duty having escaped due 
to the Advance Licence, but such import being a conditional one which 
ultimately stood unsatisfied, naturally loses the privileges and the only way is ro 
tax the import. The governing Notification No. 18/2015 (supra,), paragraph 2.35 
of the FTP which requires execution of bond, etc., in case of non-fulfilment of 
export obligation and paragraph 4.50 of the HBP read together would mean th3t 
the legislature has visualized the case of non-fulfilment of export obligatior., 
which drives an assessee to paragraph 4.50 of the HBP whereby the payment of 
duty has been prescribed in case of bonajide default in export obligation, which 
also takes care of voluntary payment of duty with interest as well. Admittedly, 
the inputs imported have gone into the manufacture of goods meant for export, 
but the export did not take place. At best, the appellant could have availed the 
CENVAT Credit, but that would not ipso facto give them any right to claim 
refund of such credit in cash vith the onset of G.S.T. because CEN VAT is an 
option available to an assessee to be exercised and the same cannot be enforced 
by the CESTAT at this stage. 

12. There is no question of refund and therefore, I do not see any impediment 
in the impugned order. 

13. Accordingly, the appeal is dismissed." 

10. Further, I find that had the appellant correctly self-assessed their service tax 

liability at the relevant time, they would have got the benefit of carried forward heir 

cenvat credit through Tran-1 in GST regime and so question of refund would not 

have arised. But appellant failed to assess their service tax liability correctly.as per 

the existing law, despite working in self-assessment era. 
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ii In view of above discussions and findings, I find no reason to interfere with 

impugned order. Accordingly, I rect the appeal filed by the appellant. 

12. 31-)c1chd C.cH'I c 41 dlM[ T f1L4I,I 3Hctd c-1I - ftTfl 

12. The appeal filed by the Appellant is disposed off as above. 0 -v 

 

By R.P.A.D.  

(Gopi Nath 
Commissioner (Appeals) 

To, 
M/s LiladharPasoo Forwarders 
Private Limited, 
Plot No-04, Sector-Ui, 
Marshalling Yard, 
Kandla Free Trade Zone, 0 

Gandhidham (Kutch)-370 230 

M/s T-1TT 'lI' 
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