e (diew) F FrTer,aeg Te a1 FIHRSFY 371G Yoob::
0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE

afedrer der 5w & 87957 / 2 Floor, GST Bhavan
@ 1 RET(F / Race Course Ring Road

Y
USTehIC / Rajkot — 360 001
Tele Fax No. 0281 —2477952/2441142Email: cexappealsrajkot@gmail.com

USEes 3 U.aL.ganT - DIN-20200864SX00001BBCDA
& 3rfrer / el T HT%QT T/ Feie/
Appeal /File No. " o.1.oWNo. . Date
V2/7/GDM/2020 : IV/GRD/Ref/C.Ex./Cenvat/2019- 09.12.2019
20/02

@ 34 T GEAT(Order-In-Appeal No.):

KCH-EXCUS-000-APP-064-2020

FER T TR /
' FL FT dNg /
Date of Order: 24.08.2020 ST el 1 26.08.2020
Date of issue:
o st Yy, 3T (3rdiew), TeTehie gaRT AR /
5\) Passed by Shri. Gopi Nath, Commissioner (Appeals),Rajkot

T 39T 3G/ HUFT HGFcl/ IUGFA/ TETTh TG, e T IcTE Yoah/ HaThl/aed] TGRETH,
TSHIE [ SITHAIR [ ITENeNe | gaRT IR TAfAd Sy 7ot 3neer & g /
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
| GST, ‘

Rajkot / Jamnagar / Gandhidham :
jag fITRaT &Y TIaTEr I 1A U9 9aTT /Name, & Address of theAppellant&Respondent :-

Liladhar Pasoo Forwarders Pvt. Ltd., Plot No. 04, Sector-01 Marshalling
Yard, Kandla Free¢ Trade Zone, Gandhidhafn, Kutch, .

T AR & cald 13 eafFd Aeafef@d aleh & 3ugaa MR/ ATieenioT & TAET 30 o) ) Aol g1/
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way. .

(A) AT eeh el 9 3T e U Jarert el #Araiereior & gid 3, $hedld 3cdie ek fafeasr 1944 & ury 358
¥ yada ua fad #RATEH, 1994  URT 86 & IHdd FE=Ta R ST9g T T FHAT & 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-

W FaffaoT Hedidst ¥ FIATUT I HHS HAT Aoch, Pl SeaTee ok UF AT HAT =ranfetor # faiy die, ave
wollen & 2, K. &. T, 7S Rwel, & 1 sl =fgw v

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

(i) IRFT IR 1(a) H FATC T Rl & rerar 9 Gol el @A o, HET 3cue Yok T Jar el St
()T afRas et ifee, Gfacda de, SgaATeN s1ae 3rTdT IEFEISIG- 3¢oot &Rt T ST AT I/

To the West regional bench of Customs, Excise & -Service Tax Appellate Tribunal (CESTAT) at, 27 Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above

(iii) Il FATATTErRROT & TRT 3T T el o [T dhearg 3edre Yo (3ol fergarae, 2001, & @9 6 & siqea e
fopT 9 99T EA-3 o IR Sferal ¥ gof Tohar S WIfRT | 9 @ i QA P U Ul & A1, SET 3e1G odh Y T SISt B
AT 3R ST AT STAHGAT, TAT 5 AT AT 3TY FH,5 ARG TIC AT 50 &R TAT o 32T 50 ofr@ 39¢ & 78 § ar waven
1,000/~ ¥, 5,000~ FI3 AT 10,000/~ T T AR ST Qesh 1 Uy Fervel Y| VeI Seeh BT SITEATET, FelFered
NS RITIIRIRIT Y AT & FETaeh IR & ATH J Rl ol AdToredeh &1 & S gaRT Sl (Wifchd 3 givFe GanT &
sn?rrzrri%:trlﬁ%mmw,hﬁwawﬁmmmmmmﬁ%mﬁmﬁH:’m;r
HIERT (¥ 3TER) & T 3deei-u & Y 500/~ $9C BT AR Lo AT H31 g1l 1/

The agiaeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of
Central Excjse g\ppeal) WRules, 2001 and shall be acco gamed against one which at least should be
accompanied Yy a fee of | Rs. 1,000/- Rs.5000/-, Rs.10,000/- where amount of
dutydemand/mterest/tpe':nalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectlvel&m the form of
crodsed bank draft in favour of Asst. Registrar of branch of any nominated public sector. bank of the place where
the bench of any nominated public sector bank of the place where the bench of the Tribunal 1s situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -

3N ATTTERROT & THET e, Tad 3ifiead, 1994 1 4Ry 86(1) & 3idhd darst Hgaared, 1994, & 7 9(1) &
dga feiRa 9a7 S.7.-5 # TR gfaat & & o whetr vd 3u ary forg meer & fawger srdver &1 7t g1, 39ehn gy |y & geeed
N (FH W Th Uiy GATOT gl TifRw) 3R 53 & F7 & & U 9fy & are, SIgT Aaret 7 AT |, s4reT hr Aver JR oremar ar i
AT, FIT 5 WG AT IEY FH,5 AW $IC AT 50 o T ook YAl 50 g T4 § e § d waven: 1,000/~ ¥4, 5,000/
J9 Jrar- 10,000/ - T3 & AR STAT ek A uie Gord Y| HEIRa e &1 o1, Fefer ardiehyg =ararfessor &
QT & WETeR ISR & F1 ¥ R off i a1 & Ao aarr oIy Yifher d StFe EART AT ST QT | HaEfd grRe
W,hﬁm%mﬁmmmmmmmﬁmwﬁ%mw%1%3{1?%(1%311%1) * faw
- & FTY 500/ AT & [HEART Yesh STAT AT g1 1/

\\:I‘he appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
Ln—: adruplicate in Form S.T.5" as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be
cgdmpanied by a copy of the order a%pealed against {one of which shall be certified ccg)%l and _should be
: Cs‘p%mfanled by a fees'of Rs. 1000/- ere the amount of service tax & interest demande
f?&s. /5 Lakhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
s thigh five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
¢ .demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
-ASsistant Registrar of the bench of nominatéd Public Sector Bank of the place where the bench of Tribunal is
/situated. / Application made for grant of stay shall be accomeamed by a fee of Rs.500/-.

(B)

penalty levied of
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< (G s WY ST 3deT Gl e | Faftid curaes, FaEdgd 3R Adeds wratme & fou, dardt e dease

%a AR, 1994 Y Uy 86 & IT-URTHT (2) & (24) F 2Tl g 1 7T 3rfer, FarT AT, 1994, F HuE 9(2)
TF 9(2A) a:ag?r??ﬁﬁﬁ?rms.mﬂﬁ@rmmma‘mwu@w, FEIT 3EUIE Yoeh AT IgFd (377d), FeA
3eTe Y= EIRT GTRET G B vl Feraat ol (a1 & o 9oy arioner gheft onfiyw) 3R 3y camr Hgres 3iagerer 3rern
ST, hetlld 3cUIG Yoo/ VAR, T HAART 7LTARGR[ T WS gt S T foaer 3o arey ey &1 oy ot oy 3
HordaT LT 8T |/

The apgeal under sub section (2) and ?A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2%&_9( A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Comraissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified

copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

AT ek, Fedld 3crE Yo U4 JaER HANT WIeaor () F ofe el & AT F S e Yo FRfATE
1944 & emT 35U% & T, S $ fad wftfEgs, 1994 #r awr 83 & 37T AarsR i Y e Y 1S, 7 I F ufy
mﬂmﬁmmmmmﬁ/wmm@m CTRIC (10%), S #e1 vdl Sl faarfe &, an s, s
Eﬂgﬂﬁgﬁaﬁa?,ﬂwﬁmm, auS B 3O O F AT SRR e ardy 308 29 v e #3E waT @
wRiE T

. 0
FErT 31T aﬁua'#agméﬁma“am%vmsw # e anfAa &
i) URT 11 87 & 39T e -
(i) AoFde STAT 61 o a1 I T "
(iii) AT STAT AT & fATH 6 & AT 0 T
- St gg R gw an & wraue e (7. 2) wfafams 2014 & et @ g R 3T wifterdr & waer
framredier wete 315t v 3rdier & Ay AET gy
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
betore the Tribunal on payment of 10% ol’!ﬁhe duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in disput®, proyided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, ’
i Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount,determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
(i) amount %ayable under Rule 6 of the Cenvat Credit Rules
_- provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the I:Zinancc (No.2) Act, 2014.

G AR FIYAEIOT HTde .
Revision application to Government of India: _

s_waﬂ‘q‘%rﬁo A A, FE 3o Yo YA, 1994 Y URT 35EE F YUARS &
IHTIHR TRIa, IR TR, GANRTOT e SoTs, R #arer, Aored fasimar, @l #forer, Shast A w9, dag 7, 73
ReeN-110001, F BT ST TR /

A revision z}i:pplication lies to the Under Secrctar%, to the Government of India, Revision Application Unit,
Ministry of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

11000T, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1} of Section-35B ibia:

afe A & TRl spaiat & AN H, ST JHAT BhEl e i el FRwEnT # H#3R 9 & qenTe & el ar R e
F@R a7 T R vk 378K 7T & B 98 URITH & a1, AT fohell HSR I8 & 7 $13ROT # AT & JHET & 2,
ey R AT R 63 978 # ATl & AFETT & AAS F U/

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the gpods in a warehouse or in storage
whether in a factory or in a warehouse

W%m%@mﬁﬁ%mﬁﬁ%ﬁﬁﬁmﬁ@ammwm@mmsﬁf$§?(ﬁé€) &
ATHA &, S MR & ag v v ar gy Rt v andr &/ '

In case of rebate of duty of excise gon goods exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.

AfE 3edIE 2o & $ATAT foRU T TR & &M, ST a7 $1eT+ 1 ATl v fopar arar g1 /

In case of zoods eXported outside India export to Nepal or Bhutan, without payment of duty.

FIARTA 3cuTe & IcUrest Yok a7 I & [IT S s9E) hdie gf HiRfaas va sus [Affie grawrsi & aga #eg & ag
R O e S e (3rihhe) S ZaRT R 3R (7. 2),1998 Y URT 109 % ZaRT e Y 1 A 3rar wHAaty
TR T 91 A IR [RRU I g1/ :

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance {No.2} Act, 1998,

IUNFT Hrdes AT & 9fAar JuT §EAT EA-8 A, S A ST Scuiea ooh (3rNe)F@aae, 2001, & s 9 & Hada
fafafése €, 38 3N & TUWOr & 3 AR & AT H JET WRY | 3GRIF HdSH & T Hol e d 379 e FHr &y wiaar
HerasT Y A TRT| A & AT e Yook JRABTA, 1944 1 GRT 35-EE & T8 IR Ao $1 Heraol & wew &
AN I TR-6 &I uich Geleet &I AT AR / '

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rules, 200] within 3 rnonths from tne date on which the order sought to be gf)pealed agamst is
communicated and shall be accompanied by two _copies each of the OIO and Order-In-Appeal. 1t should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.

TALRTOT 31des & A HeAfafad RuiRa e &1 srerael 1 ol @iigv |
STET Hotdel Tehal Ueh o1l S99 I7 I/ HH gl T 200/ - 3T 3737007+ fohar S0 3R AT Hoiaet W@ U 1 9 8 13T 87

T TG 1000 -/ T JITT fHAT A7
The revision aé)%li(‘?ation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or lezs an s. 1000/- where the amount involved is more than Rupees One Lac.

I 3 HIERN A HS FFT RN &7 FATGR & A Tedd 1ol A & AT Yosh &1 9901, 3uded a1 F Rrar Siratr anfgd) 50
T F A gv o A Torr o & @ s e lRuf ey AReTor Y U 3l 7 S TER F U Hded

T smar >spl / In case, if the order covetrs various umbers of order- in Original, fee for each O.1.0O. should be

paid in the aforesaid manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one

%pplll%%t}or% to thehCentraJ Govt. As the case may be, is filled to awid scriptonia work if excising Rs. 1 lakh fee of
S. - for each.

FUrAANAT =TT Yok HARTA, 1975, & HeEl-1 F AR FF HE T 3T Ineer H wfd ¥ eiia 6.50 T2 & r
AT 9[o<h fefehe T g Tgy] /

One cory of application or 0.1.0. as _the case may be, and_the order_of the adjudicatinglauthority shall bear a
court fé¢ stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act;1975. as amended.

AT [eeh, FAIT 3CUTE Yok v e ey st (@ &) fmresh, 1982 # aftia ud swa dafeua st
T GIEATIT Fe g FGAT A1 H1T i earet 36 e R s &1/

tention is also invited to the rules covering these and other related matters contained in the Customs, Excise
/\%n Service Appellate Tribunal (Procedure) Rules, 1982.

weq'w-:’cl ec.gov.in P &@ THAE | / )
Forithejelaborate, detailed and latest {)rovisions relating to filing of appeal to the higher appellate authority, the

ht may refer to the Denartmental website www.c €C.gov. 1.



Appeal No: V2/7/G0w/2020

:: ORDER-IN-APPEAL ::

M/s Liladhar Pasoo Forwarders Private Limited, Gandhidham (hereinafter
referred to as “Appellant”’) filed appeal No. V2/7/GDM/2020 against Order-in-
Original No. IV/GRD/Ref./C.Ex./Genvat/2019-20/02 dated 9.12.2019 (hereinafter
referred to as ‘impugned order’) passed by the Assistant Commissioner, CGST
Rural Division, Gandhidham (hereinafter referred to as ‘“refund sanctioning

authority”).

2. The brief facts of the case are that during the course of Audit, it was
observed that appellant had short paid Service Tax amounting to Rs.1,58,813/- on
‘Manpower Recruitment or Supply Agency Service’ under reverse charge
mechanism for the year 2016-17 and had also short paid service tax amounting to
Rs.1,875/- on ‘Customs House Agent Services for the year 2017-18. The
appellant paid Service Tax along with interest and intimated the Departme{xt vide
letter dated 28" June 2019.

2.1 The appellant filed refund oclaim for Rs. 1,60,689/- on 18.9.2019, uncer the
provisions of Section 142(3) of the CGST Act, 2017 for refund of service tay paid
pursuant to Audit objection on the grounds that they were eligible to avail Cenvar
credit of service tax paid on reverse charge basis in terms of Rule 3 of the Cenvat
Credit Rules, 2004; that in GST regime, assessees were allowed to carry forwaid
balance lying their Cenvat credit account through submission of TRAN-1 ir: tarms
of Section 140 of the CGST Act, 2017; that when they had paid said service tax

amount, it was not possible to file TRAN-1, hence, they filed refund claim.

2.2 The refund sanctioning authority rejected the said refund clairm vide
impugned order on the grounds that, .

(i) The refund under Section 142(3) of the CGST Act, 2017 is admissible, if an
amount is refundable under the provisions of the existing law; that the Appeliant
was not eligible to claim refund of service tax paid on ‘Manpower Supply Agency
Service’ and ‘CHA Service’ in existing law and hence, they are not eligible tc c:aim
refund under Section 142(30 ibid.

3. Aggrieved, the Appellant has preferred appeal on various grounds, infer

alia, as under:-

(i) That refund sanctioning authority has passed the impugned order in utter

disregard of principal of natural justice; that the refund sanctioning authority merely

/ Page 2 0i 8
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[
would have been eligible to take cenvat credit of the same; that the order of a

guasi-judicial authority must be supported by the reasons of rationality; that reiund
sanctioning authority has completely ignored the submissions made during
personal hearing such as service tax so paid on basis of audit objections is eligibie
for cenvat credit in terms of Rule 3 and Rule 4 of the Cenvat Credit Rules, 2004;
that after introduction of GST, the Cenvat credit cannot be forwarded to GST

through TRAN-1, hence they are eligible for refund.

(ii) That appellant had filed refund claim after service tax was paid and within
statuary time limit of one year, hence appellant satisfies the conditions pres_cribed
under Section 11B of the Central Excise Act,1944 for claiming refund; that as per

Rule 3 and Rule 4 read with Rule 9 of CCR,2004, the appeliant is entitled in take
Cenvat credit of service tax paiq on input services availed and can set off the
same against its output service tax liabilities. Accordingly, appellant is entitied to
Cenvat credit of Rs. 1,60,689/- under CCR,2004. In this regard, appellant relies on 6)
case laws of Ford India Pvt Ltd [MANU/Cenvat credit/0099/2019], Ghazizbad
Precision Products Pvt Ltd [2016(42) STR 369].

(i)  That after introduction of GST regime with effect from 1st July 2017,
assessee/ service providers were allowed to carry forward cenvat credit lying in

the books as on 30th June 2017 into GST regime through submissions of TH.2MN-7

tax of Rs. 1,60,689/- on 27th & 28th June 2019, in terms of audit conducted by the
Department on 21st & 24th June 2019. As on date, the said of service tax
admissible as cenvat credit cannot be forwarded through TRAN-1 in absence of Q
for refund in terms of Section 142(3) read with Sub-section (6a) of CGST Act, @
2017.

any mechanism under CGST Ac}, hence service tax paid by appellant is eligible

4. In Personal Hearing, Shri Chiranjeev Tandon, Advocate and Shri Deepak
Chandnani appeared on behalf of the Appellant and reiterated grounds of apieal

and filed additional submission dated 20.02.2020 for consideration.

4.1 In additional submission, the Appellant reiterated the submissions made in
appeal memorandum and relied upon case laws of Toshiba Machine Chennai
Private Limited [Appeal No. 40751/2018] and Thermax Limited [(2019) 31 3STL
60(Gujarat)]. '

"‘; " >5 | have carefully gone through the facts of the case, the impugned aider,
M U P °
O e WY, :
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Appeal No: V2/7/GDM/2020

grounds of appeal memorandum and additional submission made by the
Appellant. The issue to be decided in the present appeal is whether the impugned

order rejecting refund claim of Rs. 1,60,689/-is correct, legal and proper or not.

6. On going through the records, | find that the Appellant had sho:t paid
Service Tax amounting to Rs.1,58,813/- on ‘Manpower Recruitment or Supply
Agency Service’ under reverse tharge mechanism for the period 2016-17 and
short paid service tax amounting to Rs.1,875/- on Customs House Agent Services
for the period 2017-18. On being pointed out by Audit, the appellant paid the said
service tax amounting to Rs.1,60,689/- and subsequently filed refund claim of

Rs.1,60,689/-under Section 142(3) of the CGST Act, 2017.

7. | find that appellant had paid service tax during the month of June-2019,
when Cenvat Credit Rules, 2004 were not in existence. Further, there is no
provision in CGST Act, 2017 for availment of cenvat credit of service tax paid on
‘Manpower Recruitment or Supply Agency Service’ and Customs House Agent
Services. Since, Cenvat credit of service tax had not accrued to the Appeliant,
they were not eligible to get the refund of cenvat credit. Once the Appellant were
not eligible to avail cenvat credit, there is no point on examining whether service
tax paid on ‘Manpower Recruitthent or Supply Agency Service’ and Customs

House Agent Services can be refunded in cash or not. It is also worthwhile ic

_ mention that in the erstwhile Cenvat Credit Rules, 2004, refund of accumulated

cenvat credit could be refunded only under Rule 5 of Cenvat Credit Rules, 2004 in
the circumstances as provided therein. It is beyond doubt that Cenvat credit of
service tax paid on ‘Manpower Recruitment or Supply Agency Service' and
Customs House Agent Services is not eligible for refund under Rule 5 ibid or under
any other provisions of Cenvat Credit Rules, 2004. |, therefore, hold that the

refund sanctioning authority has rightly rejected the refund claim filed by the

Appeliant.

8. Regarding the plea of the appellant to grant them refund of service tax
on ‘Manpower Recruitment or Supply Agency Service’ and Customs House Agent
Services paid by them under Settion 11B of the Central Excise Act, 1944 read
with Section 142(3) of the CGST Act, 2017, | find that the Appellant is not
eligible for refund under Section 11B of the Central Excise Act 1944 for the
simple reason that even before 1.7.2017 when the Central Excise Aci 1944
was in force, there was no provision to grant refund of service tax paid on
‘Manpower Recruitment or Supply Agency Service’ and Customs House Agent

ervices in cash under Section 11B ibid. When refund was not pepmissiblz in
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existing law prior to 1.7.2017, then there is no question of granting refund of
service tax paid on ‘Manpower Recruitment or Supply Agency Service’' and
Customs House Agent Services in cash after 1.7.2017. The refund claim under
Section 11B of the Central Excise Act, 1944 is, thus, not maintainable. For this
reason, | discard this plea of the Appellant as devoid of merit. As regards
applicability of the provisions of Section 142(3) of the Central GST Act, 2017, |
find that Section 142(3) ibid states that the refund filed before, on or after
1.7.2017, for refund of any amount of cenvat credit, duty, tax, interest or any cther
amount paid under the existing law, shall be disposed of in accordance with the
provisions of existing law and any amount eventually accruing to him shall be paid
in cash, notwithstanding anything,to the contrary contained under the provisions of
existing law other than the provisions of sub-section (2) of Section 11B of the
Central Excise Act,1944. These provisions clearly envisage that for getling a
refund of eligible credit, the Appellant should follow the procedure of existing law
prescribed i.e. Cenvat Credit Rules, 2004 and any amount eventually accriing to
him shall be paid in cash. As discussed by me in para supra, the provisions of
erstwhile Cenvat Credit Rules, 2004 did not allow the refund in cash in respect of
such Cenvat credit. Thus, refund claim is also not maintainable under Section
142(3) of the Central GST Act, 2017.

9. | rely upon the Order No. 40098/2020 passed by the Hon’ble CESTAT,
Chennai in the case of M/s Servo Packaging Limited reported in 2020-\iL-72-
C»ESTAT—CHE-CE, wherein it has been held that,

“8.1 Heard both sides. The only issue to be decided is, “whether the appellant
has made out a case for refund under Section 142 (3) ibid, of the Customs Duty
paid in view of non-fulfilment of its export obligations?”

8.2 None of the decisions relied on by the assessee are dealing with the refurd
arising on account of failure to comply with export obligation vis-d-vis Advance
Authorization and  therefore, as pointed out by the Ld. Authorized
Representative for the Revenue, the same are not applicable to the facts of this
case.

9.1 Advance Authorization is issued in terms of paragraph 4.03 of the Foreign
Trade Policy [FTP (2015-20)] and the relevant Notification is Notification N:.
18/2015-Cus. dated 1st April, 2015. The said Notification exempts materials
imported into India against a valid Advance Authorization issued by the
Regional Authority in terms of paragraph 4.03 of the FTP subject to the
conditions laid down thereunder. One of the conditions, as per clause (iv), is
that it requires execution of a bond in case of non-compliance with the
conditions specified in that Notification. Further, paragraph 2.35 of the FTP alzo
requires execution of Legal Undertaking (LUT)/Bank Guarantee (BG) : (a)
Wherever any duty free impczrt is allowed or where otherwise specificaliy
stated, importer shall execute, Legal Undertaking (LUT)/Bank Guarantes
(BG)/Bond with the Customs Authority, as prescribed, before clearance of
goods.

Pag= £ of §
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9.2 TFurther, there is no dispite that the above is guided by the Handbook of
Procedure (‘HBP’ for short) and paragraph 4.50 of the HBP prescribes tae
payment of Customs Duty and interest in case of bona fide default in export
obligation (EO), as under : _
“(a) Customs duty with interest as notified by DoR to be recovered from
Authorisation holder on account of regularisation or enforcement of BG
/ LUT. shall be deposited by Authorisation holder in relevant Head of
Account of Customs Revenue i.e., "Major Head 0037 - Customs and
minor head 001-Import Duties” in prescribed T.R. Challan within 30
days of demand raised by Regional / Customs Authority and
documentary evidence shall be produced to this effect to Regional
Authority / Customs Authority immediately. Exporter can also make suo
motu payment of customs duty and interest based on self/own
calculation as per procedure laid down by DoR.”

10. Thus, the availability of CENVAT paid on inputs despite failure to mest
with the export obligation may not hold good here since, firstly, it was a
conditional import and secondly, such import was to be exclusively used as per
FTP. Moreover, such imported inputs cannot be used anywhere else but for
export and hence, claiming igput credit upon failure would defeat the very
purpose/mandate of the Advance Licence. Hence, claim as to the benefit of
Q CENVAT just as a normal import which is suffering duty is also unavailable for
‘ the very same reasons, also since the rules/procedures/conditions governing
normal import compared to the one under Advance Authorization may vary
because of the nature of import.

11. The import which would have normally suffered duty having escaped dusz
to the Advance Licence, but such import being a conditional one which
ultimately stood unsatisfied, naturally loses the privileges and the only way is 10
tax the import. The governing Notification No. 18/2015 (supra), paragraph 2.35
of the FTP which requires execution of bond, etc., in case of non-fulfilment of
export obligation and paragraph 4.50 of the HBP read together would mean that
the legislature has visualized the case of non-fulfilment of export obligatio=,
which drives an assessee to paragraph 4.50 of the HBP whereby the payment of
duty has been prescribed in case of bona fide default in export obligation, which
also takes care of voluntary payment of duty with interest as well. Admittedly,
the inputs imported have gone into the manufacture of goods meant for export,
but the export did not take place. At best, the appellant could have availed the

CENVAT Credit, but that would not ipso facto give them any right to clain
refund of such credit in cash with the onset of G.S.T. because CENVAT is an
option available to an assessee to be exercised and the same cannot be enforced

by the CESTAT at this stage.

12. There is no question of refund and therefore, I do not see any impediment
in the impugned order.

13.  Accordingly, the appeal is dismissed.”

10.  Further, | find that had the appellant correctly self-assessed their service tax
liability at the relevant time, they would have got the benefit of carried forward their
cenvat credit through Tran-1 in GST regime and so question of refund would not

have arised. But appellant failed to assess their service tax liability correctly -as per

o
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the existing law, despite working in self-assessment era.
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11.  In view of above discussions and findings, | find no reason to interfere with

impugned order. Accordingly, | repect the appeal filed by the appellant.

12, 3dcIRdl GaRT gt 1 TEHNS & fAuerT 3Ted ek & fhar s

12.  The appeal filed by the Appellant is disposed off as above.

oY
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g (Gopi Nath

DR vE, AT Commissioner (Appeals
A A (FrdTed ) (Appeals)

By RP.AD.

To, qard,

M/s LiladharPasoo Forwarders > s

Private Limited, /s . W\ e
Plot No-04, Sector-01, [AACs, vdlc A -4, daed-1, ;/ )
Marshalling Yard, Areifeier AT, FHigem W e AN,

Kandla Free Trade Zone,

Gandhidham (Kutch)-370 230 aefens (Fes)-370 230

gfd-

1) T HEY I, TEJUALATR Ud ool 3cUTe oeh, TSIHeTs, gHel s esh
STAFRIE |

2 3MgEd, SEUARAR Ud heald  3cde’ledh I ey anieTs
HIATALHHIIATEIR ]|

3) R IYFd IEQUAHATR T Heald Scdefodh, INEIUH(@HIONHUSE,

AMENETH (@) PITaLThIIATER ] |

(i)
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