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T FdieRai&TdaT) %7 00 Td 99T /Name & Address of theAppellant&Respondent :-

M/s Gujarat NRE Coke Ltd ( Coke Division),Survey no 231/1 Lunava, Bhachau, Gujarat-370140.
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ﬁy pe1(-son )aggneved by this Order-in-Appeal may file an/appeal to the appropriate authogty in the following
way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
gue Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New
Delhiin all matters relating to classification and valuation.
(ii) 'ﬂ'&?ﬁ 1(a) & FaTT 7T A<l & ererrat Qv gt srfiet i g ITE QoF T JaTahe srfieia =aramferaer (Rwe)$r
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2¢ Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1{a) above
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The ap af)eal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of

Central Excise Appeal) Rules 2001 and shall be accompanied agamst one which at least should be
accompanied of . Rs. 1,000/- = Rs.5000/-, Rs.10,000/-  where  amount = of
dutydemand/mtereg%{ penalty/refund is %to 51ac.,'5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed b in favour of Asst. Kegistrar of branch of any nominated pubhc sector bank of the place
where the bench of any nominated public s€ctor bank of the fplace where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 5
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The appeal under sub section (1) of Section; 86 of the Finance Act 1994 to the Tppellate Trlbunal Shall be filed
in uagrup licate in Form S.T.5 as prescribed under Rule 9(1 the Service Rules, 1994, and Shall be
accompamed by a copy of the order a;l)lpealed against (one o Wmch shall be certified co V) and _ shouid_be
accom anied by a fees of Rs 000/- where the amount of service tax & interest demanded & penalty levied of

akhs or’less, Rs.5000/- where the amount of semce tax & interest demanded & penalty levied is more
than five lakhs but not exceedmg Rs. akhs Rs.10 000/— where the amount of servicé tax & interest
demanded & penalty levied is more than Spees in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nommated Pubhc ector Bank of the place where the bench of Tribunal is
sitnated. / Apphcatlon made for grant of stay shall be accompanied by a fe€ of Rs.500/-.
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The appeal under sub section 52% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2& & 9(2A} of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise {Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commaissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed bef;.j:} ‘the %gSTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty afone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;

i) amount of erroneous Cenvat Credit taken;

1i1) amount %ayable under Rule 6 of the Cenvat Credit Rules
- provided further that tt

. e provisions of this Section shall not %ﬁplg
pending before any appellate authority prior to the commencement of the
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A revision %pp]ication lies to the Under Secretar%. to the Government of India, Revision Application_Unit,
Muusﬁiy of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parhament Street, New Delhi-
1100071, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1) of Section-358 1bid:
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In case of any 10ss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rébate of duty of excise on goofis exported to any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to any country or territory outside India.
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In case oilgods exporte& outside India export to Nepal or Bhutan, Withoutquéyment of duty.
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:(rlgegil;t of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The ab/ove application shall be made in dl;_plicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rul%s, 2001 within 3 months from the date on which the order sought to be :Fpealed aga.mst is
¢ommunicated and shall be accompanied by two_copies each of the OIQ and Order-In-Appeal. Tt should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, under Major Head of Account.
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The re(rision a licatiG(’)TrtlI shall be accompanied by a fee of Rs. 200/~ where the amount involved in Rupees One
Lac or less an %s. 1000/- where the amount involved is more than Rupees One Lac.
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f lication or 0.1.0. as the case may be, and the order of the adjudicatin.
cofrtcggzys?ag%pofc Rs.6.50 as prescribed under Schedule-I in terms of the CouIJt Fee Act,gl 975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure} Rules, 1982,
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For the %la %rate detailed anc{ latest {)rovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in.
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s :: ORDER-IN-APPEAL ::

M/s. Gujarat NRE Coke Ltd. (Coke Division), Survey No. 231/1,

| Village: Lunava, Tal: Bhachau, Kutch-370140 (hereinafter referred to as
‘Appellant’) has filed the present appeal against Order-In-Original No.
10/AC/Anjar-Bhachau/2018-19 dated 28.12.2018 (hereinafter referred to
as ‘the impugned order’), passed by the Assistant Commissioner, CGST
Division-Anjar-Bhachau. (hereinafter referred to as “the adjudicating

authority”).

2. The brief facts of the case are that the appellant are engaged in
manufacture of Met Coke and Coking Coal falling under tariff item No.
@ 2704 00 30 and 2701 19 10 respectively of the First Schedule to the
CETA, 1985. Investigation carried out by the officers of Hq. Preventive
Section, Central Excise, Gandhidham revealed that the appellant had paid
“Education Cess” and “Secondary and Higher Education Cess” by utilizing
Cenvat Credit of Central Excise duty amounting to Rs. 17,86,221/- (Rs
11,85,044 for Education Cess + Rs. 6,01,177/- for Secondary and Higher
Education Cess) during the period from July-2013 to April-2015. It
appeared that as per Rule 3(4) and Rule 3(7)(b) of the Cenvat Credit Rules,
2004 (hereinafter referred to as “CCR”), Cenvat credit of Central Excise
duty cannot be utilized for payment of Education Cess and Secondary
Higher Education Cess. The above investigation resulted into issuance of
@ Show Cause Notice dated 12.07.2018 proposing recovery of wrongly
utilized cenvat credit to the tune of Rs. 17,86,221/- under Section 11 A (4)
of Central Excise Act, 1944 (hereinafter referred to as “CEA”) along with
interest under Section 11AB/11AA of the CEA and penalty under Section
11 AC of the CEA. The adjudicating authority confirmed the demand along

with interest and imposed penalty of Rs. 17,86,221/- under Section 11AC
of the CEA.

3. Being aggrieved with the impugned order, the appellant preferred

the present appeal, interalia, on the following grounds:

3.1 That as per Rule 3 of Cenvat Credit Rules, 2004, it is crystal clear
.. that Cenvat Credit can be utilized for payment of any duty of Excise on

) :fmal product; that as per Rule 3(7)(b) of Cenvat Credit Rule 2004, cenvat
’“;c.rbdlt can be umpayment of any duty of excise, wher

S cenvat
# :
/ @ §
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credit of Education Cess & Secondary and Higher Education Cess can be

utilized only for payment of EC & SHEC respectively.

3.2 That as per.the provisions of Finance Act both Education Cess &
Secondary and Higher Education Cess are duty of Excise, therefore as per
Rule 3(4)(a) CENVAT credit may be utilized for payment of Education Cess
& Secondary and Higher Education Cess.

3.3 That there is no restriction for using the Cenvat credit of basic
Excise duty for payment of Education Cess & Secondary and Higher

Education Cess.

The appellant in this regard, relied on following case-laws: -

e CCE, Vapi Vs. Donear Industries Ltd. - 2009 (233) ELT 0221 (Tri.Ahd.)

e Commissioner of Central Excise, Customs & Service Tax, Vapi Vs.
Madura Industries Textiles, Tax Appeal No. 2210 of 2010 July 23,
2012 (Hon’ble High Court of Gujarat).

* CCE, Shillong Vs. Godrej Consumer Products Ltd. - 2007-TIOL-1174-
Cestat Kolkata

e Sun Pharmaceutical Ind. Vs CCE Jammu. 2006-TIOL-1444-Cestat
Delhi

o CCE, Vapi Vs. Balaji Industries - 2008-TIOL-2629-Cestat Ahm.

3.4 That the adjudicating authority has referred the case of M/s Paras
Petrofils Ltd. Vs. Commissioner of Central Excise & Service Tax Surat — II
[2018 (10) GSTL 264 (Tri-Ahmd.)] is related to utilization of Education
Cess and Secondary and Higher Education Cess for payment of Basic

Duty; that their case is absolutely opposite to the case referred above.

3.5 That no penalty can be levied u/s 11 AC of the CEA, as there is no

suppression of fact.

3.6 That the appellant is under liquidation process and the liquidation
order has been passed by the Hon’ble National Company Law Tribunal
(NCLT) vide its order dated 11.01.2018, under Insolvency and Bankruptcy
Code, 2016, that “no suits or other legal proceedings shall be instituted by

or against the Corporate Debtor”.

Q‘/ Page 4 of 10
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Chattopadhyay, General Manager Commercial and Shri Amit Agarwal,
AGM Commercial, who reiterated the submissions of appeal memo and
submitted a copy of OIA No. KCH-EXCUS-000-APP-096-2019 dated
31.10.2019 passed in their own case for consideration and requested to

allow the appeal.

S. I have carefully gone through the facts of the case, the impugned
order, grounds of appeal and submissions made by the appellant. The
issue to be decided in the present appeal is whether the impugned order
passed by the adjudicating authority disallowing Cenvat credit of Basic
Central Excise duty for payment of Education Cess and Secondary and
Higher Education Cess for the period from July-2013 to April-2015 is

correct, proper and legal or otherwise.

6. The crux of the dispute is sub-rule (4) of Rule 3 of CCR. I find that
utilization of Cenvat Credit is governed by total 5 clauses of sub-rule (4) of

Rule 3 of Cenvat Credit Rules, 2004, which are as under:

Rule 3 (4) The CENVAT credit may be utilized for payment of -
a) any duty of excise on any final product; or
b) an amount equal to CENVAT credit taken on inputs if such
inputs are removed as such or after being partially processed; or
c) an amount equal to the CENVAT credit taken on capital goods if
such capital  goods are removed as such; or
d) an amount under sub rule (2) of rule 16 of Central Excise Rules,

2002;0r

e) service tax on any output service:

Provided that

[Emphasis supplied]
6.1 Upon perusal of above clauses, it appears that the appellant’s
contention is that since the Education Cess and Secondary & Higher
Education Cess are nothing but duties of excise, therefore they have
rightly utilized the Cenvat credit of Basic Excise duty for its payment.

However, on the other hand the department in the show cause notice has

*. ?_v«“_,\_ leged that since the Education Cess and Secondary & Higher Education
“Cg\é\do not appear in the above clauses, therefore the Cenvat Credit of
Baglp gEXClS@ duty cannot be utilized for payment of Education Cess and

t:.

; Se g, ghidary & Secondary Education Cess. Aé Q/
'\\f\’: g § g\/
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6.2 I also find that sub-clause (iii) of clause (b) of sub-rule (7) of Rule 3
of

Cenvat Credit Rules, 2004 stipulates that Cenvat Credit of Education Cess
on excisable goods leviable under Section 91 read with Section 93 of
Finance Act, 2004 shall be utilized only for payment of Education Cess on
excisable goods leviable under Section 91 read with Section 93 of Finance

Act, 2004.

6.3 Likewise, I also find that sub-clause (iiia) of clause (b) of sub-rule (7)
of '

Rule 3 of Cenvat Credit Rules, 2004 stipulates that Cenvat Credit of
Secondary & Higher Education Cess on excisable goods leviable under
Section 136 read with Section 138 of Finance Act, 2007 shall be utilized
only for payment of Secondary & Higher Education Cess on excisable
goods leviable under Section 136 read with Section 138 of Finance Act,
2007.

7. In the backdrop of the above provisions, I find the first point that
needs to be decided is whether the Education Cess and Secondary &
Higher Education Cess can be considered as duties of excise as stipuiated

in clause (a) of sub-rule (4) of Rule 3 of Cenvat Credit Rules, 2004.

7.1  The Education Cess is leviable under Section 93 of Finance Act,

2004, which reads as under:

Section 93 as per provisions of Finance (No.2) Act 2004 relating to levy of

Education Cess on excisable goods reads as under:-

(1) The Education Cess levied under section 91, in the case of goods
specified in the First Schedule to the Central Excise Tariff Act, 1985, being
goods manufactured or produced, shall be a duty of excise (in this section
referred to as the Education Cess on excisable goods), at the rate of two per
cent, calculated on the aggregate of all duties of excise (including special
duty of excise or any other duty of excise but excluding Education Cess on
excisable goods) which are levied and collected by the Central Government
in the Minfstry of Finance (Department of Revenue), under the provisions éf

the Central Excise Act, 1944 or under any other law for the time being in

(v
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(2) The Education Cess on excisable goods shall be in addition to any other
duties of excise chargeable on such goods, under the Central Excise Act,

1944 or any other law for the time being in force.

(3) The provisions of the Central Excise Act, 1944 and the rules made
thereunder, iﬁcluding those relating to refunds and exemptions from duties
and imposition of penalty shall, as far as may be, apply in relation to the
levy and collection of the Education Cess on excisable goods as they apply
in relation to the levy and collection of the duties of excise on such goods

under the Central Excise Act, 1944 or the rules, as the case may be.

Section 138 of Finance Act, 2007 reads as under:

(1) The Secondary and Higher Education Cess levied under section 136, in
the case of goods specified in the First Schedule to the Central Excise Tariff
Act, 1985(5 of 1985), being goods manufactured or produced, shall be a
duty of excise (in this section referred to as the Secondary and Higher
Education Cess on excisable goods), at the rate of one per cent., calculated
on the aggregate of all duties of excise (including special duty of excise or
any other duty of excise but excluding Education Cess chargeable under
section 93 of the Finance (No. 2) Act, 2004(2 of 2004) and Secondary and
Higher Education Cess on excisable goods) which are levied and collected
by the Central Government in the Ministry of Finance (Department of
Revenue), under the provisions of the Central Excise Act, 1944(1 of 1944) or

under any other law for the time being in force.

(2) The Secondary and Higher Education Cess on excisable goods shall be in
addition to any other duties of excise chargeable on such goods, under the
Central Excise Act, 1944(1 of 1944) or any other law for the time being in
force and the Education Cess chargeable under section 93 of the Finance
(No. 2) Act, 2004(23 of 2004).

(3) The provisions of the Central Excise Act, 1944(1 of 1944) and the rules
made thereunder, including those relating to refunds and exemptions from
duties and imposition of penalty shall, as far as may be, apply in relation to
the levy and collection of the Secondary and Higher Education Cess on
excisable goods as they apply in relation to the levy and collection of the

duties of excise on such goods under the Central Excise Act, 1944(1 of 1944)
or the rules made thereunder, as the case may be.

£ . \ : : .
7 .%;._\._Thus, upon plain reading of sub-section (1) of Section 93 of Finance
AC?;&%OO‘} and Sub—ﬁ%al"j%(l) of Section 138 of the Finance Act, 2007, 1
B ) ?""' 3¥- 3} ’-({; \ A‘
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find that Education Cess and the Secondary & Higher Education Cess are
termed as duties of Excise. Consequently, in terms of Rule 3(4) of the
Cenvat Credit Rules, 2004, the Cenvat credit of Basic Excise duty can be
used for payment of Education Cess and Secondary & Higher Education

Cess.

7.3 1find that the Hon’ble High Court of Gauhati in the case of Union of
India Vs Kamakhya Cosmetics & Pharmaceutical Pvt. Ltd. on
25.07.2012 and as reported in 2015 (323) E.L.T. 33 (Gau.) has held
that:

Cenvat credit - Utilisation of - Credit of Basic Excise Duty for payment of
Education Cess - Cenvat credit of Basic Excise Duty was allowed by
Gauhati High Court in Prag Bosimi Synthetics Ltd., to be utilised for
payment of NCCD but not vice-versa - In view of ratio of impugned
Judgment, utilisation of Cenvat credit of Basic Excise Duty allowed by
Tribunal for paying Education Cess - No infirmity in Tribunal’s order, it
being in conformity with views taken by High Court - Appeal of
Department dismissed - Rule 3 of Cenvat Credit Rules, 2004.

7.4 1 also find that the Hon’ble Tribunal in the case of Asia Motor Works
Ltd. Vs Commissioner of C.Ex. & S.T., Rajkot as reported in 2016 (338)
E.L.T. 419 held that:

..... I find that the issue involved in this case is as to whether the
appellant is to be allowed utilisation of Cenvat credit of basic Excise
duty for payment of Education Cess and Secondary and Higher
Education (SHE) Cess. The learned Advocate for the appellant submits
that as per Rule 3(7){(a) of the Central Excise Rules permits utilisation of
basic Excise duty for payment of Education Cess and SHE Cess. She
relied upon Hon’ble Gujarat High Court judgment in the case of
Commissioner of Central Excise, Customs & Service Tax, Vapi v. M/s.
Madura Industries Textiles - 2012-TIOL-1094-HC-AHM-CX. The relevant

portion of the said decision is reproduced below :-

“3. The respondent paid the Education Cess for utilizing the Cenvat
credit of basic excise duty available in the Cenvat credit account. The
department demanded the duty and also imposed penalty. The

Commissioner (Appeals) allowed the appeal and therefore, the

4 ;\\\department filed second appeal before the Customs, Excise and

Hearfug
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Service Tax Appellate Tribunal (‘the Tribunal’ for short). The Tribunal
dismissed the appeal of the appellant on the ground that the benefit of
utilization of credit of basic excise duty for payment of Education Cess
could be allowed. It is necessary to extract Paragraph No. 3 of order of

the Tribunal, which is as under :-

“3, I have considered the submissions. The very same issue had
come up before this Tribunal also and in case of CCE Vapi v. M/s.
Balaji Industries as reported in 2008 (232) E.L.T. 693 (Tri.-Ahmd.)
This Tribunal had also allowed the benefit of utilization of credit of
basic excise duty for payment of education cess. Further, as
submitted by the respondent, there are several other decisions of the
Tribunal rendered subsequent to the decision of M/s. Sun
Pharmaceutical, where similar view has been taken. The learned SDR

could not submit a copy of the stay order also.”

4. We agree with the view taken by the Tribunal; and the appeal is
devoid of any merits. Both the substantial questions raised by the
appellant do not involve any substantial question of law and

therefore, the appeal is dismissed.”

2. In view of the decision of the Hon’ble Gujarat High Court in the case
of M/s. Madura Industries Textiles (supra) the impugnéd order cannot be
sustained and it is set aside. The appeal filed by the appellant is

allowed.”

7.5 Upon reading of the above decision it is clear that sub-rule (7) of
Rule (3) of Cenvat Credit Rules, 2004 does not restrict the Cenvat Credit
of the Basic Excise duty from being utilized for payment of Education Cess

and Secondary & Higher Education Cess.

8. I also find that the appellant has rightly placed reliance on the ratio of

the decision of the Tribunal in the case of (i) Commissioner of Central
Excise, Vapi Vs Balaji Industries reported at 2008 (232) ELT 693 (Tri.
Ahmd), (ii) Sun Pharmaceutical Industries Vs Commissioner of
Central Excise, Jammu reported at 2007 (207) ELT 673 (Tri. Del) and
(iii) Commissioner of Central Excise, Shillong Vs Godrej Consumer
}__i’aglucts Limited reported at 2007 (219) ELT 585 (Tri. Kolkata)
>whg:1}e%n it has been clearly held that Education Cess can be.paid by

Y

utlligg;%.g the Cenvat Credit of Basic Excise duty.
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The other decisions relied upon by the appellant are also applicable

to the present case.

8.1 I also find that the ratio of the decision of the Commissioner of
Central Excise, Vapi Vs Balaji Industries reported at 2008 (232) ELT
693 (Tri.Ahmd.) has been upheld by the Hon'ble High Court of
Gujarat in the judgment dated: 23.07.2012 in Tax Appeal No: 2210 of
2010 filed by the Commissioner, Central Excise, Customs and Service

Tax, Vapi Vs Madura Industries Textiles.

9. Thus, in the light of clear position of law, I hold that the Education
Cess leviable under Section 93 of Finance Act, 2004 and Secondary &
Higher Education Cess leviable under Section 138 of the Finance Act,
2007 are nothing but duties of excise. Since these are duties of excise, the
Cenvat credit of Basic Excise duty can be utilized for their payment as per
clause (a) of sub-rule (4) of Rule 3 of Cenvat Credit Rules, 2004. As the
demand itself does not survive, the point of charging interest and imposing

penalty does not survive.

10. In view of the discussions and findings as above, I set aside the

impugned order and allow the appeal filed by the appellant.

11. 3rdtasdl gaRT gt $1 75 et & fAaerT 39l adie & Rrar s g

11. The appeals filed by the appellant stand disposed off in above terms.
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/T (Gopi Nath)
Commissioner (Appeals)

By R.P.A.D. SUTEF (ITR)

To,

M/s. Gujarat NRE Coke Ltd. (Coke Division),
Survey No. 231/ 1, Village Lunava, Tal Bhachau,
Kutch-Gujarat-370140.

Copy to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

2. The Commissioner, GST & Central Excise, Kutch Commissionerate,
Gandhidham.

3. The Deputy/Assistant Commissioner, GST & Central Excise Division-,
Anjar-Bhachau.

4. Guard File.
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