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1i')4'I &lO1'tk i&rrfttr/ 

Passed by Shri. Gopi Nath, Commissioner (Appeals),Rajkot 

i/W sl9t'/ 3Mlfth/ kj4't 519'tl, 1p'tit s3cMl  jc'l/ lli, 

sl'1e/"iI41'-l1 /trtfttiieri RI '4 IIId 'Il'fl c'i 3l1r)Th/ 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant  Commissioner, Central Excise/ST / GST, 

Rajkot / Jamnagar / Gandhidham: 
&1ki  11rTirtTtrr  /Name & Address of theAppellant&Respondent 

M/s Gujarat NRE Coke Ltd ( Coke Dlvision),Survey no 231/1 Lunava, Bhachau, Gujarat-370 140. 

(A) 

(i) ff,U  ftTkft4U cMii'1  l i5ftit ' 1Pt 3, n  (' 2, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) ttft 1(a) dl1t Tft arf i ft 
1TfTir rdntT,,)tff1er, iaiifl iWT 3TTtaIfHcIIci- oo iifti't 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, 
Bhaumah Bhawan, Asarwa Abmedabad-380016in case of appeals other than as mentioned m para- 1(a) above 

(in)  LiPftW)ficiuilcic.fl,2001, tf'6 
i-  EA-3 e"TfT icii I ii rTtr cii ii dci ,cii rrnvr  3 ddlcil  rrr 
TT19T, 5 cii  T Ir liT,5 q& i!T 50 ciii iqi 3TiTT 50 ciii ii l'iifl)at ñ iliTr: 1,000/- 5,000/- cil 

3TiThT 10000/- $11 ifitiFiui tdeu 1T 
.Pi li#hflcii 1Tt* tl ttIIc1 If1 Tl1T9, 
iai lcii ciil. ill f  f3ll5rl Tr ralIarfaTr I 1a   an r-n1'-1500/- e'.nr 

ti Je'ldI 'fr('il lcii 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicat in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one wlaich at least should be 
accompanied, by a fee of Rs. 1 000/- Rs.5000/-, Rs.10,000/- where •  amount of 
dutydemand/mterest/penalty/refund is upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed bank draft in favour of Asst. . Registrar oi branch of any nominated public sector bank of the place 
where the bench of any nominated public sector bank of the place where the bench of the Tnbunal is situated. 
Application made for grant of stay shall be accompanied by a lee of Rs. 5 00/- 

allftT.ciutsrvr tittttT,14ci atts11-;t -rr,19944tilTn86  1)tirtrihc t.iqdqIc4l, 1994, i1+4H  9 1)tcltttTtlttT 
(B) wnWS.T  - TPt  %5ITTft tfriTflci  anr tJ tFI  (ntrf 

I ci Ttt 11ll)  T wii, alit pa ,amir t irrr afr I I iriu mwr, i 5 'i I u in 
iT,5 cilti 'i in 50 TtT1 srwr 50 ii lTrr: 1,000/- S,OQO/- iilt STiTT 10,000/- 

ttaritnr '  ist ei irtrr nw,  trflttr iiufllinui aliT lciaI ¶ TiTT Tr  
ciII"l'1ci iTal  I T ),5Ifc1 i5T'R'RT1'cii TTf I r'gnrr rtrrt, nintt j 

1rllr i~iT '-ci N I I cU 1I(l I .PTT inr ( aTr) 1  ilTf-'1W TTT 500/- nr nit aniftr ni i I 'j I 
IIi 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the 4ppellate Tribunal Shall be filed 
in quadruphcate in Form S.T.5 as prescribed under Rule 9(1) of the Service lax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one ol winch shall be certified copy) and should be 
accorppanied by a fees of Rs. 1000/- ithere the amount of service tax & interest demandect lli penalty levied of 
Es. 5 Lakhs or less Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs buE riot exceeding Es. Fifty Lakhs, Es. 10,000/- where the amount of service tax & interest 
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour oi the 
Assistant Registrar of the bench of nominated Public Sector Bank oi the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee of Es. 500/-. 

'i.. '"- i'. 

a4f(aPttst) trtattc  ttil'+tilalci ctl* titqic itrtafnirtt /nTniizur4TrrcT asiter i. nn NViI I/ 
Any person aggrieved by this Order-rn-Appeal may liJe an appeal to the appropriate authority in the following 
way. 

lLi1 'l.-dlli cicdlci j5ni t Tni 3fitti1tiI r5IncO1 ali itht aT1t5t,  'cdIci altllllriT 1944 alit llTiT 35B i 
ci Iali a 'I tli1Ttnitft 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 



(v)  

(vi)  

(D) 

fti sfffizr,1g94 1 mu 86 t 1 -fluri (2)T (2A) ir itm)tr  ' i4t 3PfIr, TIP f1"4Ic'fi, 1994 I)ii 9(2) 
9(2A) dc1ltñftr H'f S.T.-7 1t aT si'r 31Tii (3rtr), i'l(PT 'ii 
tn-ftr irr ici (3ull 1ii e t4 Tf) 3ft imi SIT SWSIT '34I(vi, lo'ir '' F/ 

ITT11  tl  tfil4 / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be ified in For ST.7 as 
prescribed under Rule 9 (21 & 9(A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to ifie the appeal before the Appellate Tribunal. 

T tSITIT Str Ut1l9lITut (ITIT 'lvi)] 'cH I' 3ItlXtttITT 1944 t mu 
35iSu1Tr, ft rfl)fi, 1994mITr833 

3c'i' t/)q ITSItir 10 frIT (10%'  iI SI3tR19T ¶l'flci , SIT , iSIt 1wri'i1i , r 
irf)1iiu iTtl, i mu 'SITut SIff  ft fl 

':c'H' TTrJIT" flt1 ri1 
(i) tTrITr11l1r'p1 
(ii)  
(iii)  
-   )i tr mu in'rtnr 11TffIT (Tt' 2) SIfft(ry 2014 i ft arffffir i1'pO i nu fmir 

iutiui/ 
For an apneal to be filed before the ESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty 'nd penalty are in dispute, or 
penalty, where penalty al'one is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
(i) amount determined under Section 11 D: 
(II) amount of erroneous Cenvat Credit taken: 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Einance (No.2) Act, 2014. 

5iRc i'Oui sirst 
f lia: ______ 

F TT5TPIT iITSIITft iT, SIlITPT'c'm a iflftiftiTit,1994 t mu 35EE   i i4ci'*it  
irfta tu iiii, ia-"r fft'imr, 'tht iftr ir, ii4, r ft-ii000i, t  

A revision auplication lies to the Under Secretary to the Government of India, Revision Application Unit, 
Ministry of Finance Department of Revenue 4th Ploor Jeevan Deep Building, Parliament Street, New Delhi-
11000F under Section 35EE of the CEA 1944 in respec of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

 1Jcl TITTITftft, ii   fti 1ji iii  
tfl sii ITT f41 (1) f  Ti R F18ft i iI.nlH.1 J'I, SIT R*fi i 1ITT4iTr itaruriT U1 

ITT1TftHII '1IIH1ft!/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

iT5TiiT TTdc4  jiTTTirftft, 
i  SITi t'iT1ti4) i / 

In case of rebate of duty of excise on goos exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

'cn rsi T 11ITiIJ j- lI6t, / 
In case orgoods exported outside India export to Nepal or Bhutan, without payment of duty. 

TrJ1tn i I  j'ti 9TIT i F itfiirfkSIll fkfftw rmft  i lft  
1i 311511 SI(IT' 2),l99t8TTT l09i Ii tif51T3fTWHs,Fu1fttlITSIT ,II ,l 1lt5r)+i 

Cre.it of any duty allowed to be ut1117ed towards paymnt of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Comnnssioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, T1998. 

2001 W93 
r s 3  i(mhr iift airff rft s i  aiftsr airsr t r 4ft  t 

Thbove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months trom the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompamed by a copy of TR-6 Challan evidencing payment of prescribed fee as prescned under Section 35-
RE of CEA, 1914, under Ma(or Head of Account 

tmir 3T[11ITT TInT fl t4  I )] d flhrffhr :j irSITirift t .i vfl 
sI SI1TI 4'1-i i't sl iTr ftITiTtSITPft200/- ii nn#u ii it   e. 1l ft '-usi 
1000-/IT TiR 
The revision application shall be accompanied, by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less andRs. 1000/- where the amount involved is more than Rupees One Lac. 

ft isrsj' mftr ?t i iiftr r ''i   ft  IftSIT "I 'IT ITTftI 'r e 
ifttititr] 4s  kiii T'c('k / In case 
if the order covers various umbers of order- in Onginal, fee for each 0.1,0. should be paid m the •  aforesaid 
manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee 65 Rs. 100/- for 
each. 

(E) SIs1TTtftfft 'liII c'4 3IIjftSIIT, 1975, 3I-I 3931T1 I1 iliftsr TiTTfIn 311ftr PIT Ift5T)ftIT 6.50 I)  ITT  
5J9 fliflIT ci i I 'i  iIT((T)] / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Acçi  975, as amended. 

(F)  

(i) 

(C) 

____ t ftin'm 3T5fiTI 'SITSITIftITTsI (ai4 lft(ft)  1982 ft fFrsr t 3TSI' i' rrrsft cft 
i1i1i 't I TIT13ttSITIn31I'lc1SIT'1IcII I / 
Attention is also invited to the rules covenig these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

(G)   ic1cfl  nfftcnt clt  31 rSIlf1llsr s  ft °fl9'l, fft9rr 31'lIT 'i41'ici4j piSI.micf mllwrift   'I5'L 
www.cbec.gov.in  PIt aci I] . 
For the elaborate detailed and latest provisions relatin' to filing of appeal to the higher appellate authority, the 
appellant may reter to the Departmental website www.cIec.gov.in. 

0 

Q 
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Appeal No. V2/40/GDM/2019 

:: ORDER-IN-APPEAL::  

M/s. Gujarat NRE Coke Ltd. (Coke Division), Survey No. 231/1, 

Village: Lunava, Tal: Bhachau, Kutch-370 140 (hereinafter referred to as 

'Appellant') has filed the present appeal against Order-In-Original No. 

10/AC/Anjar-Bhachau/20 18-19 dated 28.12.2018 (hereinafter referred to 

as 'the impugned order'), passed by the Assistant Commissioner, COST 

Division-Anjar-Bhachau. (hereinafter referred to as "the adjudicating 

authority"). 

2. The brief facts of the case are that the appellant are engaged in 

manufacture of Met Coke and Coking Coal falling under tariff item No. 

2704 00 30 and 2701 19 10 respectively of the First Schedule to the 

CETA, 1985. Investigation carried out by the officers of Hq. Preventive 

Section, Central Excise, Gandhidham revealed that the appellant had paid 

"Education Cess" and "Secondary and Higher Education Cess" by utilizing 

Cenvat Credit of Central Excise duty amounting to Rs. 17,86,221/- (Rs. 

11,85,044 for Education Cess + Rs. 6,01,177/- for Secondary and Higher 

Education Cess) during the period from July-2013 to April-2015. It 

appeared that as per Rule 3(4) and Rule 3(7)(b) of the Cenvat Credit Rules, 

2004 (hereinafter referred to as "CCR"), Cenvat credit of Central Excise 

duty cannot be utilized for payment of Education Cess and Secondary 

Higher Education Cess. The above investigation resulted into issuance of 

Show Cause Notice dated 12.07.2018 proposing recovery of wrongly 

utilized cenvat credit to the tune of Rs. 17,86,221/- under Section 11 A (4) 

of Central Excise Act, 1944 (hereinafter referred to as "CEA") along with 

interest under Section 1 1AB/ 1 1AA of the CEA and penalty under Section 

11 AC of the CEA. The adjudicating authority confirmed the demand along 

with interest and imposed penalty of Rs. 17,86,221/- under Section 11AC 

of the CEA. 

3. Being aggrieved with the impugned order, the appellant preferred 

the present appeal, interalia, on the following grounds: 

3.1 That as per Rule 3 of Cenvat Credit Rules, 2004, it is crystal clear 

that Cenvat Credit can be utilized for payment of any duty of Excise on 

fipa1 product; that as per Rule 3(7)(b) of Cenvat Credit Rule 2004, cenvat 

dit can be 1 T1Tpayment of any duty of excise, whers cenvat 
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credit of Education Cess & Secondary and Higher Education Cess can be 

utilized only for payment of EC & SHEC respectively. 

3.2 That as per the provisions of Finance Act both Education Cess & 

Secondary and Higher Education Cess are duty of Excise, therefore as per 

Rule 3(4)(a) CENVAT credit may be utilized for payment of Education Cess 

& Secondary and Higher Education Cess. 

3.3 That there is no restriction for using the Cenvat credit of basic 

Excise duty for payment of Education Cess & Secondary and Higher 

Education Cess. 

The appellant in this regard, relied on following case-laws: - 

• CCE, Vapi Vs. Donear Industries Ltd. - 2009 (233) ELT 0221 (TriAhd.) 

• Commissioner of Central Excise, Customs & Service Tax, Vapi Vs. 

Madura Industries Textiles, Tax Appeal No. 2210 of 2010 July 23, 

2012 (Hon'ble High Court of Gujarat). 

• CCE, Shillong Vs. Godrej Consumer Products Ltd. - 200 7-TIOL-1 174-

Cestat Kolkata 

• Sun Pharmaceutical md. Vs CCE Jammu. 2006-TIOL-1444-Cestat 

Delhi 

• CCE, Vapi Vs. Balaji Industries - 2008-TIOL-2629-Cestat Ahm. 

3.4 That the adjudicating authority has referred the case of M/s Paras 

Petrofils Ltd. Vs. Commissioner of Central Excise & Service Tax Surat - II 

[2018 (10) GSTL 264 (Tri-Ahmd.)] is related to utilization of Education 

Cess and Secondary and Higher Education Cess for payment of Basic 

Duty; that their case is absolutely opposite to the case referred above. 

3.5 That no penalty can be levied u/s 11 AC of the CEA, as there is no 

suppression of fact. 

3.6 That the appellant is under liquidation process and the liquidation 

order has been passed by the Hon'ble National Company Law Tribunal 

(NCLT) vide its order dated 11.01.2018, under Insolvency and Bankruptcy 

Code, 2016, that "no suits or other legal proceedings shall be instituted by 

or against the Corporate Debtor". 

Personal hearing in the matter was attended to by Shri Pradyot K 
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Chattopadhyay, General Manager Commercial and Shri Amit Agarwal, 

AGM Commercial, who reiterated the submissions of appeal memo and 

submitted a copy of OIA No. KCH-EXCUS-000-APP-096-2019 dated 

31.10.2019 passed in their own case for consideration and requested to 

allow the appeal. 

5. I have carefully gone through the facts of the case, the impugned 

order, grounds of appeal and submissions made by the appellant. The 

issue to be decided in the present appeal is whether the impugned order 

passed by the adjudicating authority disallowing Cenvat credit of Basic 

Central Excise duty for payment of Education Cess and Secondary and 

Higher Education Cess for the period from July-2013 to April-2015 is 

correct, proper and legal or otherwise. 

6. The crux of the dispute is sub-rule (4) of Rule 3 of CCR. I find that 

utilization of Cenvat Credit is governed by total 5 clauses of sub-rule (4) of 

Rule 3 of Cenvat Credit Rules, 2004, which are as under: 

Rule 3 (4) The CENVAT credit may be utilized for payment of - 

a) any duty of excise on any final product; or 

b) an amount equal to CENVAT credit taken on inputs if such 

inputs are removed as such or after being partially processed; or 

c) an amount equal to the CENVAT credit taken on capital goods if 

such capital goods are removed as such; or 

d) an amount under sub rule (2) of rule 16 of Central Excise Rules, 

2002;or 

e) service tax on any output service: 

Provided that  

[Emphasis supplied] 

6.1 Upon perusal of above clauses, it appears that the appellant's 

contention is that since the Education Cess and Secondary & Higher 

Education Cess are nothing but duties of excise, therefore they have 

rightly utilized the Cenvat credit of Basic Excise duty for its payment. 

However, on the other hand the department in the show cause notice has 

-aj1eged that since the Education Cess and Secondary & Higher Education 

do not appear in the above clauses, therefore the Cenvat Credit of 

Ba4)Excise duty cannot be utilized for payment of Education Cess and 

qidary & Secondary Education Cess. 

Page 5 of 10 



3L3L 
iE( tq) 

Page 6 of 10 

Appeal No. V2/40/GDM/2019 

6.2 I also find that sub-clause (iii) of clause (b) of sub-rule (7) of Rule 3 

of 

Cenvat Credit Rules, 2004 stipulates that Cenvat Credit of Education Cess 

on excisable goods leviable under Section 91 read with Section 93 of 

Finance Act, 2004 shall be utilized only for payment of Education Cess on 

excisable goods leviable under Section 91 read with Section 93 of Finance 

Act, 2004. 

6.3 Likewise, I also find that sub-clause (iiia) of clause (b) of sub-rule (7) 

of 

Rule 3 of Cenvat Credit Rules, 2004 stipulates that Cenvat Credit of 

Secondary & Higher Education Cess on excisable goods leviable under 

Section 136 read with Section 138 of Finance Act, 2007 shall be utilized 

only for payment of Secondary & Higher Education Cess on excisable 

goods leviable under Section 136 read with Section 138 of Finance Act, 

2007. 

7. In the backdrop of the above provisions, I find the first point that 

needs to be decided is whether the Education Cess and Secondary & 

Higher Education Cess can be considered as duties of excise as stipulated 

in clause (a) of sub-rule (4) of Rule 3 of Cenvat Credit Rules, 2004. 

7.1 The Education Cess is leviable under Section 93 of Finance Act, 

2004, which reads as under: 

Section 93 as per provisions of Finance (No.2) Act 2004 relating to levy of 

Education Cess on excisable goods reads as under:- 

(1) The Education Cess levied under section 91, in the case of goods 

specified in the First Schedule to the Central Excise Tariff Act, 1985, being 

goods manufactured or produced, shall be a duty of excise (in this section 

referred to as the Education Cess on excisable goods), at the rate of two per 

cent, calculated on the aggregate of all duties of excise (including special 

duty of excise or any other duty of excise but excluding Education Cess on 

excisable goods) which are levied and collected by the Central Government 

in the Ministry of Finance (Department of Revenue), under the provisions of 

the Central Excise Act, 1944 or under any other law for the time being in 
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(2) The Education Cess on excisable goods shall be in addition to any other 

duties of excise chargeable on such goods, under the Central Excise Act, 

1944 or any other law for the time being in force. 

(3) The provisions of the Central Excise Act, 1944 and the rules made 

thereunder, including those relating to refunds and exemptions from duties 

and imposition of penalty shall, as far as may be, apply in relation to the 

levy and collection of the Education Cess on excisable goods as they apply 

in relation to the levy and collection of the duties of excise on such goods 

under the Central Excise Act, 1944 or the rules, as the case may be. 

Section 138 of Finance Act, 2007 reads as under: 

(1) The Secondary and Higher Education Cess levied under section 136, in 

the case of goods specified  in the First Schedule to the Central Excise Tariff 

Act, 1985(5 of 1985), being goods manufactured or produced, shall be a 

duty of excise (in this section referred to as the Secondary and Higher 

Education Cess on excisable goods), at the rate of one per cent., calculated 

on the aggregate of all duties of excise (including special duty of excise or 

any other duty of excise but excluding Education Cess chargeable under 

section 93 of the Finance (No. 2) Act, 2004(2 of 2004) and Secondary and 

Higher Education Cess on excisable goods) which are levied and collected 

by the Central Government in the Ministry of Finance (Department of 

Revenue), under the provisions of the Central Excise Act, 1944(1 of 1944) or 

under any other law for the time being in force. 

(2) The Secondary and Higher Education Cess on excisable goods shall be in 

addition to any other duties of excise chargeable on such goods, under the 

Central Excise Act, 1944(1 of 1944) or any other law for the time being in 

force and the Education Cess chargeable under section 93 of the Finance 

(No. 2) Act, 2004(23 of 2004). 

(3) The provisions of the Central Excise Act, 1944(1 of 1944) and the rules 

made thereunder, including those relating to refunds and exemptions from 

duties and imposition of penalty shall, as far as may be, apply in relation to 

the levy and collection of the Secondary and Higher Education Cess on 

excisable goods as they apply in relation to the levy and collection of the 

duties of excise on such goods under the Central Excise Act, 1944(1 of 1944) 

or the rules made thereunder, as the case may be. 

I' •\ 

7ç.\ Thus, upon plain reading of sub-section (1) of Section 93 of Finance 

Ac;004 and sub-.e1ji(1) of Section 138 of the Finance Act, 2007, I 
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find that Education Cess and the Secondary & Higher Education Cess are 

termed as duties of Excise. Consequently, in terms of Rule 3(4) of the 

Cenvat Credit Rules, 2004, the Cenvat credit of Basic Excise duty can be 

used for payment of Education Cess and Secondary & Higher Education 

Cess. 

7.3 I find that the Hon'ble High Court of Gauhati in the case of Union of 

India Vs Kamakhya Cosmetics & Pharmaceutical Pvt. Ltd. on 

25.07.2012 and as reported in 2015 (323) E.L.T. 33 (Gau.) has held 

that: 

Cenvat credit - Utilisation of - Credit of Basic Excise Duty for payment of 

Education Cess - Cenvat credit of Basic Excise Duty was allowed by 

Gauhati High Court in Prag Bosimi Synthetics Ltd., to be utilised for 

payment of NCCD but not vice-versa - In view of ratio of impugned 

judgment, utilisation of Cenvat credit of Basic Excise Duty allowed by 

Tribunal for paying Education Cess - No infirmity in Tribunal's order, it 

being in conformity with views taken by High Court - Appeal of 

Department dismissed - Rule 3 of Cenvat Credit Rules, 2004. 

7.4 I also find that the Hon'ble Tribunal in the case of Asia Motor Works 

Ltd. Vs Commissioner of C.Ex. & S.T., Rajkot as reported in 2016 (338) 

E.L.T. 419 held that: 

I find that the issue involved in this case is as to whether the 

appellant is to be allowed utilisation of Cenvat credit of basic Excise 

duty for payment of Education Cess and Secondary and Higher 

Education (SHE) Cess. The learned Advocate for the appellant submits 

that as per Rule 3(7)(a) of the Central Excise Rules permits utilisation of 

basic Excise duty for payment of Education Cess and SHE Cess. She 

relied upon Hon'ble Gujarat High Court judgment in the case of 

Commissioner of Central Excise, Customs & Service Tax, Vapi v. M/s. 

Madura Industries Textiles - 2012-TIOL-1 094-HC-AHM-CX. The relevant 

portion of the said decision is reproduced below :- 

"3. The respondent paid the Education Cess for utilizing the Cenvat 

credit of basic excise duty available in the Cenvat credit account. The 

department demanded the duty and also imposed penalty. The 

Commissioner (Appeals) allowed the appeal and therefore, the 

\department filed second  appeal before the  Customs, Excise and 
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Service Tax Appellate Tribunal ('the Tribunal' for short). The Tribunal 

dismissed the appeal of the appellant on the ground that the benefit of 

utilization of credit of basic excise duty for payment of Education Cess 

could be allowed. It is necessary to extract Paragraph No. 3 of order of 

the Tribunal, which is as under :- 

"3. I have considered the submissions. The very same issue had 

come up before this Tribunal also and in case of CCE Vapi v. M/s. 

Balaji Industries as reported in 2008 (232) E.L.T. 693 (Tri.-Ahmd.) 

This Tribunal had also allowed the benefit of utilization of credit of 

basic excise duty for payment of education cess. Further, as 

submitted by the respondent, there are several other decisions of the 

Tribunal rendered subsequent to the decision of M/s. Sun 

Pharmaceutical, where similar view has been taken. The learned SDR 

could not submit a copy of the stay order also." 

4. We agree with the view taken by the Tribunal; and the appeal is 

devoid of any merits. Both the substantial questions raised by the 

appellant do not involve any substantial question of law and 

therefore, the appeal is dismissed." 

2. In view of the decision of the Hon'ble Gujarat High Court in the case 

of M/s. Madura Industries Textiles (supra) the impugned order cannot be 

sustained and it is set aside. The appeal filed by the appellant is 

allowed." 

7.5 Upon reading of the above decision it is clear that sub-rule (7) of 

Rule (3) of Cenvat Credit Rules, 2004 does not restrict the Cenvat Credit 

of the Basic Excise duty from being utilized for payment of Education Cess 

and Secondary & Higher Education Cess. 

8. I also find that the appellant has rightly placed reliance on the ratio of 

the decision of the Tribunal in the case of (i) Commissioner of Central 

Excise, Vapi Vs Balaji Industries reported at 2008 (232) ELT 693 (Tn. 

Ahmd), (ii) Sun Pharmaceutical Industries Vs Commissioner of 

Central Excise, Jammu reported at 2007 (207) ELT 673 (Tn. Del) and 

(iii) Commissioner of Central Excise, Shillong Vs Godrej Consumer 

io\ducts Limited reported at 2007 (219) ELT 585 (Tn Kolkata) 

it has been clearly held that Education 

utilIzhg the Cenvat Credit of Basic Excise duty. 

Page 9 of 10 



Appeal No. V2/4OIGDM/2019 

The other decisions relied upon by the appellant are also applicable 

to the present case. 

8.1 I also find that the ratio of the decision of the Commissioner of 

Central Excise, Vapi Vs Balaji Industries reported at 2008 (232) ELT 

693 (Tri.Ahmd.) has been upheld by the Honbie High Court of 

Gujarat in the judgment dated: 23.07.2012 in Tax Appeal No: 2210 of 

2010 filed by the Commissioner, Central Excise, Customs and Service 

Tax, Vapi Vs Madura Industries Textiles. 

9. Thus, in the light of clear position of law, I hold that the Education 

Cess leviable under Section 93 of Finance Act, 2004 and Secondary & 

Higher Education Cess leviable under Section 138 of the Finance Act, 

2007 are nothing but duties of excise. Since these are duties of excise, the 

Cenvat credit of Basic Excise duty can be utilized for their payment as per 

clause (a) of sub-rule (4) of Rule 3 of Cenvat Credit Rules, 2004. As the 

demand itself does not survive, the point of charging interest and imposing 

penalty does not survive. 

10. In view of the discussions and findings as above, I set aside the 

impugned order and allow the appeal filed by the appellant. 

11. 3i41icpçi 4c1I'(I $3'flctTl1HcRI i'1i'tc1 c1't1 1II 'lIc1I 

11. The appeals filed by the appellant stand disposed off in above terms. 

(Gopi NathD—
Commissioner (Appeals) 

/ / 
31. 31. vT 

By R.P.A.D.  
To, 
M/s. Gujarat NRE Coke Ltd. (Coke Division), 
Survey No. 231/1, Village Lunava, Tal Bhachau, 
Kutch-Gujarat-370 140. 

Copy to:  
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, 

Ahmedabad. 
2. The Commissioner, GST & Central Excise, Kutch Commissionerate, 

Gandhidham. 
3. The Deputy/Assistant Commissioner, GST & Central Excise Division-, 
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