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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
Ble Finance Act, 1994 an appeal lies to:-
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The spemal bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New

Delhi in all matters relating to classification and valuation.
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To the West al bench of Customs Excise & Service Tax Appellate Tribunal (CESTAT) at, 22¢ Floor,
Bhaur?lah erha{gglno nAsarvval ‘Ahmedabad-380016in case of appeals othgp than as mentioned in para- 1(a) above
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’l'he ap aPeal to the Appellate Tribunal shall be filed in quadruphcate in form EA-3 / as ;l)nescnbed under Rule 6 of

Centr: Exc1se g\ppeal) Rules 2001 and shall be acco gamed against one at least should be
accompanied Rs. 000/- Rs.10,000/-  where ~ amount = of
dutydemand / mtereas_’gpenalty/ refund is upto 5 Lac 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed in favour o Asst, Registrar of branch of any nominated public sector bank of the place
where the bench of any nominate lg)ubhc sector bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the Appellate Tribunal

in uagrup licate in Form S.T.(S)as prescribed under Rule 9(1) of the Service ag Rules, 1994, 881111 ausggllﬁleg
accompanied by a _copy of the order appealed against {one o Wthh shall be certified copy) and _ should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest demandecf) %n penalty levied of
Rs. akhs or less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
five lakhs but not exceeding Rs. Lakhs, Rs.10,000/- where the amount of service tax & interest
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The apgeal under sub section 52% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2%&, (2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Sectior: 11 D;
i1} amount of erroneous Cenvat Credit taken;
(id1) amount payable under Rule 6 of the Cenvat Credit Rules
- provided further that the provisions of this Section shall not :Elgplg to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Rct, 2014.
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A,re;visfon %pplication lies to the Under Secret to the Government of India, Revision Application Unit,
S of Finance, Degartment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section (1} of Section-35B ibid:
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In cagg of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported te any country or territory outside India of on excisable
material used in the manufacture of the goods which are exported to’any country or territory outside India.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions
of this Act or the Rules made there under such order is %assed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance (No.2) Act, 1998.

mmﬁa@'mm -8 F, & ), TEUTE o (I 2001, % 9%@3’ TE, 59
ST & GIYW F 3 qTg wﬁﬁaﬁ%{ﬁ@w | SIUTR STEET o 6T Y& AR T m‘gsraé%mm Sigil Iy
B I IS oF AT, 1944 B 4RT 35-EE ¥ oga Ruifa q5w  qer@i & qreg & i u TR-6 i 9T 690 &l At
[

The ab/ove apIplication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be gf)pealed against is
communicated and shall be accompanied by two _copies each of the OIQ and Order-In- pt;))e .1t should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
EE of CEA, 1944, undér Major Head of Account.
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The re<n'sion a hcatl%TE shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One

Lac or less ang }l)Qs. 1000/- where the amount inVolved is more than Rupees One Lac.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure)} Rules, 1962.
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Appeal No: V2/5/EA2/GDM/2019

:: ORDER-IN-APPEAL ::

The Asst. Commissioner, CGST Division, Bhuj filed appeal No.
V2/5/EA2/GDM/2019 on behalf of the Commissioner, Central GST & Central
Excise, Gandhidham (hereinafter referred to as “Appellant Department”), in
pursuance of Review Order No. 2/010/2019-20 dated 28.6.2019 issued under
Section 84(1) of the Finance Act,1994 (hereinafter referred to as ‘Act’) against
Order-in-Original No. 4/Asst. Commr./2019 dated 29.3.2019 (hereinafter
referred to as ‘impugned order’) passed by the Asst. Commissioner, CGST
Division, Bhuj (hereinafter referred to as ‘adjudicating authority’) in the case of
M/s Sanghi Industries Ltd (Grinding unit), Kutch (hereinafter referred to as
‘Respondent’).

2. The brief facts of the case are that the Respondent was engaged in
manufacture of Cement and was registered with Central Excise. During audit of
the records of the Respondent, it was observed that the Respondent had booked
income of Rs. 2,11,58,648/- under the head ‘Notice Pay’, which was recovered
from employees in the event of non completion of prescribed notice time before
leaving the job. It was also observed by the Audit that the Respondent had
booked income of Rs. 91,07,122/- under the head ‘Cheque Return Penalty’,
which was recovered from the buyers when cheques tendered by them are
returned. It appeared that the Respondent tolerated the acts of their employees
as well as buyers for non payment of dues within specified time as per the
mutually agreed upon terms and conditions with the employees/buyers; that
such acts of the Respondent falls within the definition of ‘declared service’
under Section 66E of the Act and the Respondent was liable to pay service tax on
the income booked under the accounting heads ‘Notice Pay’ and ‘Cheque
Return Penalty’ during the period from 1.4.2013 to 30.6.2017

2.1 Show Cause Notice No. Vi(a)/8-15/Cir-VIl/A4-33/17-18 dated 14.8.2018
was issued to the Respondent, inter alia, calling them to show cause as to why
service tax of Rs. 41,32,297/- should not be demand and recovered under
Section 73(1) of the Act, along with interest, under Section 75 of the Act and
proposing imposition of penalty under Section 76,77 and 78 of the Act. The
Notice also proposed penalty upon Shri N.B. Gohil, Executive Director of the
Respondent under Section 78A(a) of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating
/1faq§hqqty vide the impugned order who, inter alia, dropped the service tax
X
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Appeal No: V2/5/EA2/GDM/2019

demand on the income booked under the heads ‘Notice Pay’ and ‘Cheque Return

Penalty’.

3. The impugned order was reviewed by the Appellant Department and
appeal has been filed on various grounds, inter alia, as below:-

(i) The adjudicating authority passed the impugned order without taking into
consideration the relevant statutory provisions for levy of services tax in terms
of Section 65E(e) of the Finance Act, 1994 (hereinafter referred to as ‘the Act’);
that the amount charged by the Respondent, which was received from the
employee in lieu of the agreement, amounts to tolerating of an act or a situation
and thus the said activities clearly fall within the purview of Section66E (e) of
the Act.

(ii) That the Respondent recovered 'Cheque Return Penalty’ on account of
return of cheques tendered by their buyers as per their agreement with the
buyers. The amount of penalty as "Cheque Return Penalty’ charged / collected by
the Respondent, the ‘promisor, as per the agreement buyers, the ‘promisee’,
tolerated the situation. As per the condition of the agreement the promisee i.e.
buyers also agreed to refrain from an act by agreeing to pay charges in terms of
agreed terms, if cheques returned back without tendering the same. According
to Section 2(d) of the Indian Contract Act, 1872, 'Consideration’ is defined as:
"When at the desire of the promisor, the promisee or any other person has done
or abstained from doing, or does or abstains from doing, or promises to do or
abstain from doing something, such act or abstinencé or promise is called
consideration for the promise”. The amount charged by the Respondent, which
was received from the buyers in lieu of the agreement, amounts to tolerating of
an act or a situation and thus the said activities clearly fall within the purview of
Section 66E (e) of the Finance Act, 1994.

(iii)  That in the present case though no ‘activity’ was carried out, but, for levy
of service tax under Section 66E(e) of the Act, service activity is not required.
Agreeing to an obligation to refrain from an act or to tolerate an act or a
situation has been specifically listed as a 'declared service' under section 66E of

the Act and is liable to service tax.

(iv) That Order-in-Appeal No. AHM-EXCUS-001-APP-0107-17-18 dated
29.09.2017 passed by the Commissioner (Appeals), Central Excise and Service
Tax, Ahmedabad, as relied upon by the adjudicating authority is accepted by the
ment on monetary limit grounds and is not accepted on merits. @
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(v)  That the Respondent had been charging / collecting amount as penalty in
terms of agreed terms & condition; that act of charging penalty on the said
activities is in effect of breach of contract and the amount charged as penalty or
fees for the said activities by the Respondent was agreed to the obligation to
refrain from act, which is covered under Section 66E(e) of the Act; that the
impugned order is not legal and proper and hence, the same needs to be set
aside.

4. In hearing, Shri Ambarish Pandey, Advocate appeared on behalf of the
Respondent and submitted written submission dated 16.1.2020 along with
compilation of statutory provisions and case laws for consideration. No one

appeared for hearing on behalf of the Appellant Department.

4.1 In written submission dated 16.01.2020, the Respondent, inter alia,
contended that they are not performing the alleged 'declared services' under
Section 66E (e) of the Act as the amounts received as "Notice Pay" and 'Cheque
Return’ are in the nature of damages due to default of the employees or the
buyers; that expression 'to tolerate an act' included under 'declared services'
should be understood to cover instances where the consideration is being
charged by one person in order to allow another person to undertake any
ba.rticular activity. These are cases where it is clear at the very inception that
the intention of one party is to undertake an activity and the other party shall

allow the same without any hindrance.

4.2 That the word 'obligation’ used in Section 66E(e) indicates the need for
the existence of the desire in the person for whom the activity is done. In other
words, when the service receiver requests the service provider to tolerate an
act/situation and the service provider obliges to tolerate provided a
consideration is paid, then such a contractual relationship will get covered by
Section 66E(e) of the Act. In such situation, the service provider binds himself to
act in a particular manner as desired by the service receiver and there is

consensus ad idem between the contracting parties to this effect.

4.3~ That contrary to above, penalty/ liquidated damages clauses (as in the
present case) are invocable only on happening of certain pre-determined
event(s), which may or may not arise; that the very intention of such penal
clauses is to create a deterrent effect and to ensure that the defaults/ violations

are not repeated by the erring party.
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4.4. That the notice pay recovered by the Respondent is nothing but in the
nature of liquidated damages received from employees for defaults/ breach
committed by them of the terms of the Offer Letter/ Service Agreement. It is
not that the Respondent had earlier agreed to tolerate such acts of the
employee and to charge notice pay from him for such agreeing to tolerate. It is
due to breach by the employee that the Respondent recover notice pay. The said
amount is nothing but a fair and genuine estimate of the actual cost incurred by
the Respondent on account of breach/ default committed by the employee. In
support of their contention the Respondent relied upon OIO
No.47/AC/ST/Ghaziabad/2015-16 dated 30.03.2016 passed by * Additional
Commissioner, Ghaziabad in the matter of M/s Glaxo Smithkline Consumer

Healthcare Limited.

4.5 That prime factors which validates a transaction as service are activity
and consideration, as defined under Section 65B(44) of the Act, which are absent
in the facts of present case; that definition of declared service under Section
65B(22) makes it clear that the services listed under Section 66E of the Act
needs to be an activity carried out by a person for another person for
consideration, and penalty as such does not arise for any activity performed for
consideration, hence, the same doesn't qualify as service as well as declared

service.

4.6 That consideration is a benefit, which must be bargained for between the
parties, and is essential reason for a party entering into a contract whereas in
their case ‘Notice Pay’ and ‘Cheque Return amount’ are not any gains rather are
losses in nature.

4.7 That in terms of Rule 6(2)(vi) of the Valuation Rules, the damages which
are not relatable to the provision of service are not includible in the value of
taxable service and their contention is also supported by illustration under
paragraph 2.3.1 of the 'Education Guide'; that that Section 73 of the Indian
Contract Act, 1872 statutorily allows a party to recover damages from the
defaulting party in case of default or breach of terms of the contract by such
party to the contract; that act of the Respondent is in consonance of the
statutory provision and not amounting to provision of any service. Further, the
amount recovered from the employees is covered under employee-employer
relationship, which is out rightly excluded from the purview of definition of

service. In support of their contention they relied upon the decision in the case
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of HCL Learning Ltd. vs. Commissioner, CGST, Noida, 2019 (12) TMI 558-CESTAT
Allahabad and Order-in-Appeal No. VAD-EXCUS-003-APP-392/2016-17 dated
20.10.2016 passed by Commissioner (Appeals), Vadodara in matter of Gujarat
State Fertilizers & Chemicals Ltd.

4.8 That the lower adjudicating rightly dropped penalties as proposed in said
SCN, since the issue involves bona fide interpretation of law; that the
Respondent regularly submitted periodical returns, it is department’s
responsibility to scrutinize the returns; that they never suppressed any facts and
acted only in good faith; that the Section 80 of the Act is applicable in their
case, as there was reasonable cause for the said failure, hence, penalties under
Section 76, 77 & 78 are not applicable. The Respondent also cited many case

laws in support of their contention to not impose penalty on them.

0 4.9 In continuation of their written submission, the Respondent also filed
additional submission dated 05.02.2020, wherein it is submitted that the
extended period of limitation can not be invoked and no penalty can be imposed
as the Respondent acted under good faith as issue involved interpretation of
law; that no service tax is leviable in their case as also held in case of GET & D
India Ltd. -W.P. Nos. 35728 to 35734 of 2016 [2020 (1) TMI 1096- Madras HC].
The Respondent also submitted sample copies of letter of appointment to, and

resignation letter of employees.

5. | have carefully gone through the facts of the case, the impugned order,
grounds of appeal of the appeal memorandum filed by the Appellant Department
@ and oral as well as written submissions made by the Respondent. The issue to
be decided in the present case is whether the Respondent is liable to pay service
tax on the incomes booked under the heads ‘Notice Pay’ and ‘Cheque Return
Penalty’ under Section 66E of the Act and whether the Respondent is liable to
penalty under Sections 76,77 and 78 of the Act or otherwise.

6. On going through the records, | find that the Respondent had booked
income under the head ‘Notice Pay’, which was recovered from their employees
in the event of non completion of prescribed notice time before leaving the job;
that the Respondent had booked income under the head ‘Cheque Return
Penalty’, which was recovered from their buyers, when cheques tendered by
them are returned. The impugned Show Cause Notice was issued on the ground

oy nthat the Respondent tolerated the acts of their employees as well as buyers for

lﬁo?} Jfulfillment of mutually agreed upon terms and conditions and that the such
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acts of the Respondent fall within the definition of ‘declared service’ under
Section 66E of the Act and the Respondent was liable to pay service tax. The
demand was dropped by the adjudicating authority vide the impugned order,

which has been challenged by the Appellant Department by the present appeal.

7. It would be pertinent to examine the legal provisions covering the issue

on hand, as under:

7.1 The term “service” is defined under clause (44) of Section 65B of the
Finance Act, 1994 as under:
"(44) ‘service’ means any activity carried out by a person for another

for consideration and includes a declared service.”

7.2  From the above, ‘service’ means any activity carried out by a person for
another for consideration. It includes a declared service, subject to certain
exclusions like transfer of title in goods or immovable property, transaction in

money or actionable claims, etc.

7.3  The clause (e) of Section 66E of the Act, as inserted by the Financé Act,
2012, reads as-

“SECTION 66E. Declared services. — The following shall constitute declared
services, namely :—

(a .....

(e) Agreeing to the obligation to refrain from an act, or to tolerate an act or a

situation, or to do an act.”

7.4  The above definition lists out the passive activities of forbearance to act, -
agreeing to an obligation to refrain from an act or to tolerate an act within the
purview of declared service. Now, | would like to analyze‘ the provisions (supra)
as under :

(i) Obligation to refrain from an act : - It means any act, which binds a person,

for not doing a particular act in the given circumstance.

(i) Obligation to tolerate an act or a situation : It means to accept the
occurrences or existence of an act or a particular thing, which is imposed by
a condition or circumstances, in a contract, agreement or any other

document which is legally enforceable by law.

(iii) Obligation to do an act : It means to perform or to do something,
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necessarily, prescribed in an agreement, contract, or any other document

which is required under any law for the time being in force.

7.5 Further, to satisfy the definition of service defined in Section 65B(44) of
the Act ibid, the activity should be carried out by a person for another for
consideration. It is emphasized that in the instant case, the service is ‘agreeing
to the obligation to refrain from an act’, or ‘to tolerate an act or a situation’, or

‘to do an act’.

7.6. | find that a service, inter alia, covers ‘tolerating’ of any act. Since a
service is any activity for a consideration, such ‘tolerating’ is a ‘service’, if it is
in exchange of some consideration. According to the definition given by the Act,
‘tolerating’ an act signifies the foregoing of a benefit by the receiver in
exchange for a consideration that compensates the act that is being tolerated.
For example, when delivery date has been set and the person making the
delivery delays it, but the receiver allows such a delay for a certain amount as
delivery charges, it is tolerating an act for a certain consideration i.e. the delay
charges. Thus, it is the service of tolerating for which the receiver is extracting
a certain amount from the other party. Similarly Airlines, Railways and Roadways
Services - all deduct cancellation charges from the passengers. These charges
are for tolerating the act of not taking the reserved transport by the passenger.
Therefore, these charges are leviable to service tax as the provision of
cancellation charges is already informed to the customer and, therefore, it is an

agreement to the obligation to tolerate an act or situation.

8. In backdrop of above legal position and on analyzing the facts of the case,
| find that the Respondent recovered ‘Cheque Return Penalty’ from their buyers
on account of return of cheques. The Respondent was in a contractual
agreement with the buyer to impose penalty, whenever cheque issued by their
buyer is not honoured. These facts are not under dispute. Such penalty is
incorporated in the agreement to deter or discourage the buyer from
dishonouring cheque and to ensure that buyer remains committed to make
payment on due date. However, if cheque is returned, then the Respondent is
compensated against financial or administrative inconvenience cause to them.
Thus, consideration received by the Respondent was for tolerating the act of
their buyers and hence, the said act is covered under ‘declared service’ in terms
of Section 66E(e) of the Act and the Respondent is liable to pay service tax on
’“'ithgk amount received by them, as correctly contended by the Appellant
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Department.

9. Regarding income booked under the head ‘Notice Pay’, | find that the
Respondent recovered the said amount from their employees who left the job
without giving advance notice of agreed time period as per the terms and
condition of the agreement between the Respondent and their employees. It is
understandable that when an employee leaves the company at short notice,
Company’s work is hampered until suitable replacement is posted in place of
outgoing employee. For tolerating such act of the outgoing employee, the
Respondent is compensated in the form of ‘Notice Pay’ as per terms and
condition of the agreement. Thus, consideration received by the .Respondent in
the form of ‘Notice Pay’ for tolerating the act of their employees is nothing but
‘declared service’ in terms of Section 66E(e) of the Act and therefore, the
Respond'ent is liable to pay service tax on the amount received by them, as
correctly contended by the Appellant Department.

10. | find that under the CGST Act,2017 also, such amount recovered are
treated as services and GST is payable. | find that Schedule Il to the CGST
Act,2017 provides a list of activities to be treated as 'supply of services' which
inter alia comprises - "5(e) agreeing to the obligation to refrain from an act, or

to tolerate an act or situation, or to do an act”.

10.1 | rely on the order passed by the Authority for Advance Ruling in the case
of Bajaj Finance Limited reported in 2018 (19) G.S.T.L. 298 (A.A.R. - GST),

wherein it has been held that,

............. Thus we find clearly from the above discussions and as per the terms
and conditions of the agreement submitted by them that there is clearly an
agreement that the applicant, in the case of default of payment of EMI by their
customer, the applicant would tolerate such act of default or a situation and the
defaulting party i.e. their customer was required to compensate the applicant by
way of payment of extra amounts in addition to principal and interest as per the
terms and conditions of the Agreement. It is also very clear as to the amount or
quantum which is consideration in the form of penal charges being additional
interest to be received by the applicant if these are suitable compensation only
for tolerating the act of default or situation of default by their customers and are
not additional interest as claimed by the applicant. We see from the definition of
‘Additional Interest’ is given in the referred agreement which clearly indicate

that the additional interest is not in the nature of interest but is penal charges.
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Thus we find that the consideration if any as received by the applicant would
clearly qualify as ‘supply’ as per Sr. No. 5(e) of Schedule II of the CGST Act

which reads as under :-
(5) Supply of Services : The following shall be treated as supply of services :-

(e) Agreeing to the obligation to refrain from an act or to tolerate an act or a

situation or to do an act.

In the present case as per details presented before us, we clearly find that there is
a clear understanding or agreement between the parties to foresee and tolerate an
act or a situation of default on the part of loanees for a monetary consideration
which is actually a consideration received by the applicant, though in the
agreement they may be giving this consideration, other names such as ‘penal
interest’, penal charges, penalty, etc. as thought proper by them, but these
different nomenclatures in their Agreement would in no way change the actual
nature of monetary “consideration” which would clearly be taxable for the

supply of services as per Sr. No. 5(e) of Schedule II of the CGST Act, 2018.

We find that the exemption for financial transactions under GST laws is only in
respect of the interest/discount earned or paid for loans, deposits or advances. If
the transaction, as in the subject case deviates from the above the same fails the
test of being a “loan”, “deposit” or “advance”, or the consideration is not an
interest or discount, the exemption is not admissible. In the subject case the
amount of penal charges cannot be said to form a part of interest on “loan”,
“deposit” or “advance”. It is recovered/imposed only because the loanee has
delayed the payment of EMI (which consists of the principal amount and interest
amount). This recovery of penal charges is made in view of toleration of the act
of the loanee by the applicant and therefore construes as ‘supply’ as per Sr. No.
5(e) of Schedule II of the CGST Act and is therefore taxable under the GST
Act.”

11.  In view of my discussions and findings above, | hold that amount
recovered by the Respondent from their buyers / employees in the form of
‘Cheque Return Penalty’ and ‘Notice Pay’ is taxable in terms of the ‘declared
services’ enlisted under clause (e) of Section 66E of the Act. The adjudicating
authority erred in dropping demand of service tax. [, therefore, confirmed
service tax demand of Rs. 41,32,297/- under Section 73(1) of the Finance Act,

1994. Since, demand is confirmed, it is natural that service tax is to be payable
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12. 1 find that non payment of service tax on incomes booked under the heads
‘Cheque Return Penalty’ and ‘Notice Pay’ was revealed during audit of the
records of the Respondent by the Department. Had there been no audit of the
Respondent’s records, the non payment of service tax by the Respondent would
have gone unnoticed and hence, ingredients for invoking extended period under
Section 73 of the Act existed in the present appeals. In this regard, | rely on the
order passed by the Hon’ble CESTAT, Chennai in the case of Six Sigma Soft
Solutions (P) Ltd. reported as 2018 (18) G.S.T.L. 448 (Tri. - Chennai), wherein it
has been held that,

“6.5 Ld. Advocate has been at pains to point out that there was no mala fide intention on
the part of the appellant. He has contended [that] they were under the impression that the
said activities would come within the scope of IT services, hence not taxable. For this
reason, Ld. Advocate has contended that extended period of time would not be invocable.
However, we find that the adjudicating authority has addressed this aspect in para-10 of the
impugned order, where it has been brought to the fold that appellant had not at all disclosed
the receipt of income in respect of the activities done by them in respect of services
provided by them in their ST-3 returns.

6.6 The facts came to light only when the department conducted scrutiny of the annual
reports. possibly during audit. In such circumstances, the department is fully justified in
invoking the extended period of limitation of five years.”

(Emphasis supplied)

12.1  Since, suppression of facts has been made by the Respondent, penalty
under Section 78 of the Act is mandatory. The Hon’ble Apex Court in the case of
Rajasthan Spinning & Weaving Mills reported as 2009 (238) E.L.T. 3 (5.C.) has
held that once ingredients for invoking extended period of limitation for demand
of duty exist, imposition of penalty under Section 11AC is mandatory. The ratio
of the said judgment applies to the facts of the present case. I, therefore,
impose penalty of Rs. 41,32,297/- under Section 78 of the Act.

13.  Since, penalty under Section 78 of the Act is imposed, | refrain from

imposing penalty under Section 76 of the Act.

14. 1 find that the Respondent had not correctly assessed the tax on the
income booked under the heads ‘Cheque Return Penalty’ and ‘Notice Pay’ and
failed to file correct ST-3 returns and thereby violated the provisions contained
in Section 77 of the Act. 1, therefore, impose penalty of Rs. 10,000/- upon the
Respondent under Section 77 of the Act.

15.  Regarding penalty proposed upon Shri N.B. Gohil, Executive Director of

the Respondent under Section 78A(a) of the Act, | find that Shri Gohil was
working as Executive Director of the Respondent and he was supposed to be
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aware of the fact that income booked under the heads notice pay were covered
within the meaning of declared service in terms of Section 66E of the Act and
the Respondent were liable to discharge service tax liability on the same.
However, the Respondent failed to disclose the said incomes in the statutory ST-
3 returns filed by them as well as failed to make payment of service tax. After
considering the facts of the case, | am of the opinion that Shri Gohil was the
person responsible to comply with the provisions of the Finance Act, 1994 and
omission on his part has rendered himself liable to penalty under Section 78A(a)
of the Act. |, therefore, impose penalty of Rs. 1,00,000/- upon Shri N.B. Gohil,
Executive Director of the Respondent under Section 78A(a) of the Act.

16.  In view of the above discussion, | set aside the impugned Order and attow

the appeal filed by the Appellant Department.

17.  3Tdierehdl gaRT &ot 6T 715 A T FTeRT IRIFT I8 J fFaT Jar g |
17.  The appeal filed by the Appellant Department is disposed off as above.
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By R.P.A.D.
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