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Passed by Shri. Gopi Nath, Commissioner (Appeals),Rajkot 

5tlT 3/ t i/4i/1 '3c'thi T/ kI't, 

iik /'iI4frlR /Trtftirrrn w i1 ii'Cl iir siir Jrr: / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / GST, 

Rajkot / Jamnagar / Gandhidham: 
&i) i TIT /Name & Address of theAppellant&Respondent :- 

MIs Sanghi Industries Ltd. (Respondent), Sanghlpuram, Tal: Abdasa, Dist: Kutch. 

r a1rr(artl1) oihh Hllci t4 tl11ili1tt /Tt rrrr 
Any person aggrieved by this Order-rn-Appeal may file an appeal to the appropriate authority in the following 
way. 

ltii ik  jst sfl11zr 9rttrUr t ld sr'lisr, k   sitil11zrr ,1944 it tim 35B 
tzrii irf1irrr, 1994 11 U86i3mfl4Flld Tt'ft 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal hes to:- 

, lisii iai t T' si41sfti TTflti fkt 'flo,  2, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

1(a) 'eiu, ii sriftT 5I5ITT apftlf .fl4fi   1 TfFUr (fr)t 
trfiT iirii,,iftiirsr, iiII iwatrrr aiia oo tts'ii4l iiI1t 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2d  Floor, 
Bhaumah Bhawan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1(a) above 

ar4lsftir ir m atf(  wr 
T'TWEA-3 fi "u'u TJt! I  

5 cii  T art liTr,5 iia ff 50 i 
5TiTT 10000/- 1l iTl  1fti'141l 

Trr 1bfl ."4t s.  
* l.it  qT1t "lI flti srtftsftir i1ui 

i<'iI Iii I! 

rscMl1 
lI jtrflTF,o.iii T8 vliNI P1J 

tiT 5T-tT 50 ci 'Tt it iTr: 1,000/- e, 5,000/- ql 
ki. fff FT wiTihr a 1kfk slTzlTf11r *t a I i 

RI T1T 'lI'l TtriTfT i' rr ir?rrr, 's  4t  
ff'aiti I Tf3 r(i11f)ill Ic1'. 3f-R5fTiT 500/- -n- T 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as nrescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be 
accompanied by a fee of Rs. 1 000/- Rs.5000/- Rs.10 000/- where amount of 
dutydemand/interest/penalty/refund is upto 5 Eac. 5 Lac to 50 Lad and abov'e 50 Lac respectively in the form 
of crossed bank draff in favour of Asst. Registrar ol branch of any nominated public sector bank of the place 
where the bench of any nominated public sector bank of the nlace where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a fee of Rs. 500/- 

rmT srltsr,  t4r  sittlllaw 1994 t rm t,iqiI 1994,_1'Ii 9 
(B) I1T CI 

i,I'i irT 5 c1I( 
c4lT: 1,000/- 5,000/- eil 3WT 10 000/- il 

{qTafir uii 1rr1i 
j'1rirr i I  'i1i  tthr a  r 'nnvr, irr nr rmr f l ii ii 

itflr iiftsffir 11TfTur t ii I rTrir irr ( adS- 1i 3-wr lT'4 500/- 'i i llT qi 
III 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the Anpellate Tribunal Shall be ified 
in quadruplicate in Form S.T.5 as prescribed under Rule 9(11 of the ervice Tax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one of which shall be certified cony) and should be 
accompanied by a fees of Rs. 1000/- wnere the amount of service tax & interest demanded & penalty levied of 
Rs. 5 Lakhs orless Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 

-'''-th,n five lakhs buf not exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service tax & interest 
1ihided & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the 

stnt Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
sl'te& / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(i) fhi ii I m,1994 STU 86 v-tirrralf (2) (2A) atrdti '" * I4) it) ,  41Ifl, 1994 fiR 9(2) 9(2A) cicl tiYfttiw S.T.-7 ITift PT IT4 i9, i1Iad1T c9I i1T 31T9i (3f), 5fiT  !?JTU Tfttr anr t idirr imti & ( u,  f1 srrrlr?r lvft TITf) afr   aiii , r 

T5ir   tITfItiI 
iftti r'rft ii t Itr?fr  r i1r81rr. 

aii 'iil IRci cb aI' a1 



..' 

w, TeII iftI1I TitI  iT;ffff I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompamed by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to ifie the apneal bcfore the Appellate Tribunal. 

35bi itr4r, t ffl  irftfrr, 1994 8Tt 83 i 3fTT ift  wprlt , rrr Ri stft rrfi 
3TTfI ft 11 'cI I 'II T PTT 10 [1r1F (10%), iI Tt i tJfI9T 1 IcI , T IThT, IIF T?9T fi i Ici , r 

llTU TTftTl4iI fi'ii' iicl 
t TT iTIir "ITT1T Tt ja' 1  rr 

(i)  
(ii)  
(iii) xrtIflr6rr  
-2)i2014 f1 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall he 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
i) amount determined under Section 11 D; 
ii) amount of enoneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

11'R iI TtTUT 3Tl1: 
Reviioikapp icatia to Gcypiment  •f i1ia: _______ _______ lI'1T I1 TtfaVf1tkI'ld T1T '3c4I i?ji aTfitfttif,1994 t ilTU 35EE i a ill cI 

r1eI&, r31 i'iti ftipr, ifiiri ie 414, fft-u000i,tfi 
'41111 Tf1I / 
A revision apphcation lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Mimsty of 1-'mance, Department of Revenue, 4th tloor, Jeevan Deep Building, Parliament Street, New Delhi-
110001, under Section .35EE of the CEA 1944 m respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

t91I41 ','h41I'l irr1lh 
 ie1ii, T1I41 iIQ 1I41 1*1I 'lIi, f4l 'i'i iuf41 

RflI'1 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage 
whether m a factory or in a warehouse 

T1i41I4.  iT1Ti141TU1 41141 iPt1Ie a (ftz)lT, 
. 

In case of rebate of duty of excise on goods exported to any country or terntory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

TilZ131I41 I iTT 1TTI / 
In case orgoods exported outside India export to Nepal or Bhutan, without payment of duty. 

(ii) 

(iii) 

s -J (iv)
rc(irrfter) 2),199t OTU 109 titT iiui1 wrftr 

Cret of any duty allowed to be utili7ed towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is nassed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, 1998. 

99  

1944 35-EE 1TR-6 

The above application shall be made in dqplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months rrom the date on which the order sought to be appealed a ainst is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It shouh also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescrioed under Section 35-
EE of CEA, 194'4, under Ma)or Head of Account. 

(vi) 
"lw 1c1l t 1IE4   200/-T 1TrTrfli ii  fr{  iu  r-i1 

The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One 
Lac or less andRs. 1000/- where the amount involved is more than Rupees One Lac. 

(D)  
 ippT ir 'rrf   I / In case 

if the order covers various umbers of order- in Originaf fee for each 0.1.0. should be pald in the aforesaid 
manner notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the 
Central 'Govt. As the case may be, is filled to avoid scnptona work if excising Rs. 1 lakh fee oT Rs. 100/- for 
each. 

(E)  
 T1TI / 

e copy of application or 0.1.0. as the case may be and the order of the adjudicatin authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Sched(ile-I in terms of the Court Fee Act, 1975, as amended. 

(F) 4u , Pt  cqii t TIT iftfteffit iirPTf1ut (ilirt fi) Fiiiec'fl, 1982 fitr 1 itnt tWtT 11TlTft 1t 
i1L itci '4 i ftiriff iii 3fr iT '-I ill "hlcl fi1T iIT1IT I / 
Attention is also invited to the rules coverin these and other related matters contained in the Customs Excise 
and Service Appellate Tribunal (Procedure) 1ules, 1982. 

(G) apftftir rrfltrt t i tiflhr  i i4l  icrimf i  irtwriff fimffir eiii. 
www.cbec.ov.in a1 I 
For the ela'orate detailed anllatest provisions relatinr to filing of appeal to the higher appellate authority, the 
appellant may ref'er to the Departmental website www.cec.gov.in. 

(C) 

(i) 

(v) 



Page 3 of 13 

Appeth No: V2/5/EA2/GDM/2019 

:: ORDER-IN-APPEAL::  

The Asst. Commissioner, CGST Division, Bhuj filed appeal No. 

V2/5/EA2/GDM/2019 on behalf of the Commissioner, Central GST a Central 

Excise, Gandhidham (hereinafter referred to as "Appeflant Department"), in 

pursuance of Review Order No. 2/010/2019-20 dated 28.6.2019 issued under 

Section 84(1) of the Finance Act,1994 (hereinafter referred to as 'Act') against 

Order-in-Original No. 4/Asst. Commr./2019 dated 29.3.2019 (hereinafter 

referred to as 'impugned order') passed by the Asst. Commissioner, CGST 

Division, Bhuj (hereinafter referred to as 'adjudicating authority') in the case of 

M/s Sanghi Industries Ltd (Grinding unit), Kutch (hereinafter referred to as 

'Respondent'). 

2. The brief facts of the case are that the Respondent was engaged in 

manufacture of Cement and was registered with Central Excise. During audit of 

the records of the Respondent, it was observed that the Respondent had booked 

income of Rs. 2,11,58,648/- under the head 'Notice Pay', which was recovered 

from employees in the event of non completion of prescribed notice time before 

leaving the job. It was also observed by the Audit that the Respondent had 

booked income of Rs. 91,07,122/- under the head 'Cheque Return Penalty', 

which was recovered from the buyers when cheques tendered by them are 

returned. It appeared that the Respondent tolerated the acts of their employees 

as well as buyers for non payment of dues within specified time as per the 

mutually agreed upon terms and conditions with the employees/buyers; that 

such acts of the Respondent falls within the definition of 'declared service' 

under Section 66E of the Act and the Respondent was liable to pay service tax on 

the income booked under the accounting heads 'Notice Pay' and 'Cheque 

Return Penalty' during the period from 1.4.2013 to 30.6.2017 

2.1 Show Cause Notice No. VI(a)/8-15/Cir-VII/A4-33/17-18 dated 14.8.2018 

was issued to the Respondent, inter alia, calling them to show cause as to why 

service tax of Rs. 41,32,297/- should not be demand and recovered under 

Section 73(1) of the Act, along with interest, under Section 75 of the Act and 

proposing imposition of penalty under Section 76,77 and 78 of the Act. The 

Notice also proposed penalty upon Shri N.B. Gohil, Executive Director of the 

Respondent under Section 78A(a) of the Act. 

2.2 The above Show Cause Notice was adjudicated by the adjudicating 

vide the impugned order who, inter alia, dropped the service tax 
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demand on the income booked under the heads 'Notice Pay' and 'Cheque Return 

Penalty'. 

3. The impugned order was reviewed by the Appellant Department and 

appeal has been filed on various grounds, inter alia, as below:- 

(1) The adjudicating authority passed the impugned order without taking into 

consideration the relevant statutory provisions for levy of services tax in terms 

of Section 65E(e) of the Finance Act, 1994 (hereinafter referred to as 'the Act'); 

that the amount charged by the Respondent, which was received from the 

employee in lieu of the agreement, amounts to tolerating of an act or a situation 

and thus the said activities clearly fall within the purview of Section66E (e) of 

the Act. 

(ii) That the Respondent recovered •Cheque Return Penalty' on account of 

return of cheques tendered by their buyers as per their agreement with the 

buyers. The amount of penalty as 'Cheque Return Penalty' charged / collected by 

the Respondent, the 'promisor', as per the agreement buyers, the 'promisee', 

tolerated the situation. As per the condition of the agreement the promisee i.e. 

buyers also agreed to refrain from an act by agreeing to pay charges in terms of 

agreed terms, if cheques returned back without tendering the same. According 

to Section 2(d) of the Indian Contract Act, 1872, 'Consideration' is defined as: 

'When at the desire of the promisor, the promisee or any other person has done 

or abstained from doing, or does or abstains from doing, or promises to do or 

abstain from doing something, such act or abstinence or promise is called 

consideration for the promise". The amount charged by the Respondent, which 

was received from the buyers in lieu of the agreement, amounts to tolerating of 

an act or a situation and thus the said activities clearly fall within the purview of 

Section 66E (e) of the Finance Act, 1994. 

(iii) That in the present case though no 'activity' was carried out, but, for levy 

of service tax under Section 66E(e) of the Act, service activity is not required. 

Agreeing to an obligation to refrain from an act or to tolerate an act or a 

situation has been specifically listed as a 'declared service' under section 66E of 

the Act and is liable to service tax. 

(iv) That Order-in-Appeal No. AHM-EXCUS-OO1-APP-0107-17-18 dated 

29.09.2017 passed by the Commissioner (Appeals), Central Excise and Service 

Tax, Ahmedabad, as relied upon by the adjudicating authority is accepted by the 

ment on monetary limit grounds and is not accepted on merits. 

Page4of13 
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(v) That the Respondent had been charging / collecting amount as penalty in 

terms of agreed terms E condition; that act of charging penalty on the said 

activities is in effect of breach of contract and the amount charged as penalty or 

fees for the said activities by the Respondent was agreed to the obligation to 

refrain from act, which is covered under Section 66E(e) of the Act; that the 

impugned order is not legal and proper and hence, the same needs to be set 

aside. 

4. In hearing, Shri Ambarish Pandey, Advocate appeared on behalf of the 

Respondent and submitted written submission dated 16.1.2020 along with 

compilation of statutory provisions and case Laws for consideration. No one 

appeared for hearing on behalf of the Appellant Department. 

4.1 In written submission dated 16.01.2020, the Respondent, inter alia, 

contended that they are not performing the alleged 'declared services' under 

Section 66E (e) of the Act as the amounts received as "Notice Pay" and 'Cheque 

Return' are in the nature of damages due to default of the employees or the 

buyers; that expression 'to tolerate an act' included under 'declared services' 

should be understood to cover instances where the consideration is being 

charged by one person in order to allow another person to undertake any 

particular activity. These are cases where ft is clear at the very inception that 

the intention of one party is to undertake an activity and the other party shall 

allow the same without any hindrance. 

4.2 That the word 'obligation' used in Section 66E(e) indicates the need for 

the existence of the desire in the person for whom the activity is done. In other 

words, when the service receiver requests the service provider to tolerate an 

act/situation and the service provider obliges to tolerate provided a 

consideration is paid, then such a contractual relationship will get covered by 

Section 66E(e) of the Act. In such situation, the service provider binds himself to 

act in a particular manner as desired by the service receiver and there is 

consensus ad idem between the contracting parties to this effect, 

4.3 That contrary to above, penalty/ liquidated damages clauses (as in the 

present case) are invocable only on happening of certain pre-determined 

event(s), which may or may not arise; that the very intention of such penal 

clauses is to create a deterrent effect and to ensure that the defaults/ violations 

are not repeated by the erring party. 

Page 5 of 13 
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4.4. That the notice pay recovered by the Respondent is nothing but in the 

nature of liquidated damages received from employees for defaults! breach 

committed by them of the terms of the Offer Letter! Service Agreement. It is 

not that the Respondent had earlier agreed to tolerate such acts of the 

employee and to charge notice pay from him for such agreeing to tolerate. It is 

due to breach by the employee that the Respondent recover notice pay. The said 

amount is nothing but a fair and genuine estimate of the actual cost incurred by 

the Respondent on account of breach! default committed by the employee. In 

support of their contention the Respondent relied upon 010 

No.47!AC!ST!Ghaziabad!201 5-16 dated 30.03.2016 passed by Additional 

Commissioner, Ghaziabad in the matter of M!s Glaxo Smithkline Consumer 

Healthcare Limited. 

4.5 That prime factors which validates a transaction as service are activity 

and consideration, as defined under Section 65B(44) of the Act, which are absent 

in the facts of present case; that definition of declared service under Section 

65B(22) makes it clear that the services listed under Section 66E of the Act 

needs to be an activity carried out by a person for another person for 

consideration, and penalty as such does not arise for any activity performed for 

consideration, hence, the same doesn't qualify as service as well as declared 

service. 

4.6 That consideration is a benefit, which must be bargained for between the 

parties, and is essential reason for a party entering into a contract whereas in 

their case 'Notice Pay' and 'Cheque Return amount' are not any gains rather are 

losses in nature. 

4.7 That in terms of Rule 6(2)(vi) of the Valuation Rules, the damages which 

are not relatable to the provision of service are not includible in the value of 

taxable service and their contention is also supported by illustration under 

paragraph 2.3.1 of the 'Education Guide'; that that Section 73 of the Indian 

Contract Act, 1872 statutorily allows a party to recover damages from the 

defaulting party in case of default or breach of terms of the contract by such 

party to the contract; that act of the Respondent is in consonance of the 

statutory provision and not amounting to provision of any service. Further, the 

amount recovered from the employees is covered under employee-employer 

relationship, which is out rightly excluded from the purview of definition of 

service. In support of their contention they relied upon the decision in the case 

Page 6 of 13 
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of HCL Learning Ltd. vs. Commissioner, CGST, Noida, 2019 (12) TMI 558-CESTAT 

Allahabad and Order-in-Appeal No. VAD-EXCIJS-003-APP-392/2016-17 dated 

20.10.2016 passed by Commissioner (AppeaLs), Vadodara in matter of Gujarat 

State Fertilizers E Chemicals Ltd. 

4.8 That the lower adjudicating rightly dropped penalties as proposed in said 

SCN, since the issue involves bona fide interpretation of law; that the 

Respondent regularly submitted periodical returns, it is department's 

responsibility to scrutinize the returns; that they never suppressed any facts and 

acted only in good faith; that the Section 80 of the Act is applicable in their 

case, as there was reasonable cause for the said failure, hence, penalties under 

Section 76, 77 a 78 are not applicable. The Respondent also cited many case 

Laws in support of their contention to not impose penalty on them. 

4.9 In continuation of their written submission, the Respondent also filed 

additional submission dated 05.02.2020, wherein it is submitted that the 

extended period of limitation can not be invoked and no penalty can be imposed 

as the Respondent acted under good faith as issue involved interpretation of 

law; that no service tax is leviabLe in their case as also held in case of GET a D 

India Ltd. -W.P. Nos. 35728 to 35734 of 2016 [2020 (1) TMI 1096- Madras HC}. 

The Respondent also submitted sample copies of letter of appointment to, and 

resignation letter of employees. 

5. I have carefully gone through the facts of the case, the impugned order, 

grounds of appeal of the appeal memorandum filed by the Appellant Department 

and oral as well as written submissions made by the Respondent. The issue to 

be decided in the present case is whether the Respondent is LiabLe to pay service 

tax on the incomes booked under the heads 'Notice Pay' and 'Cheque Return 

Penalty' under Section 66E of the Act and whether the Respondent is liable to 

penalty under Sections 76,77 and 78 of the Act or otherwise. 

6. On going through the records, I find that the Respondent had booked 

income under the head 'Notice Pay', which was recovered from their employees 

in the event of non completion of prescribed notice time before leaving the job; 

that the Respondent had booked income under the head 'Cheque Return 

Penalty', which was recovered from their buyers, when cheques tendered by 

them are returned. The impugned Show Cause Notice was issued on the ground 

jhat the Respondent tolerated the acts of their employees as well as buyers for 

of mutually agreed upon terms and conditions and that the such 

Page 7 of 13 
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acts .of the Respondent fall within the definition of 'declared service' under 

Section 66E of the Act and the Respondent was Liable to pay service tax. Tht 

demand was dropped by the adjudicating authority vide the impugned order, 

which has been chaRenged by the Appellant Department by the present appeal. 

7. It wouLd be pertinent to examine the legal provisions covering the issue 

on hand, as under: 

7.1 The term "service" is defined under clause (44) of Section 65B of the 

Finance Act, 1994 as under: 

"(44) 'service' means any activity carried out by a person for another 

for consideration and includes a declared service." 

7.2 From the above, 'service' means any activity carried out by a person for 

another for consideration. It includes a declared service, subject to certain 

exclusions like transfer of title in goods or immovable property, transaction in 

money or actionable claims, etc. 

7.3 The clause (e) of Section 66E of the Act, as inserted by the Finance Act, 

2012, reads as- 

"SECTION 66E. Declared services. — The following shall constitute declared 
services, namely :— 
(a) 

(e) Agreeing to the obligation to refrain from an act, or to tolerate an act or a 

situation, or to do an act." 

7.4 The above definition lists out the passive activities of forbearance to act, 

agreeing to an obligation to refrain from an act or to tolerate an act within the 

purview of decLared service. Now, I would like to analyze the provisions (supra) 

as under: 

(i) Obligation to refrain from an act: - It means any act, which binds a person, 

for not doing a particular act in the given circumstance. 

(ii) Obligation to tolerate an act or a situation : It means to accept the 

occurrences or existence of an act or a particular thing, which is imposed by 

a condition or circumstances, in a contract, agreement or any other 

document which is legaLly enforceable by law. 

(iii) Obligation to do an act : It means to perform or to do something, 
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necessarily, prescribed in an agreement, contract, or any other document 

which is required under any law for the time being in force. 

7.5 Further, to satisfy the definition of service defined in Section 65B(44) of 

the Act ibid, the activity should be carried out by a person for another for 

consideration. It is emphasized that in the instant case, the service is 'agreeing 

to the obligation to refrain from an act', or 'to tolerate an act or a situation', or 

'to do an act'. 

7.6. I find that a service, inter alia, covers 'tolerating' of any act. Since a 

service is any activity for a consideration, such 'tolerating' is a 'service', if it is 

in exchange of some consideration. According to the definition given by the Act, 

'tolerating' an act signifies the foregoing of a benefit by the receiver in 

exchange for a consideration that compensates the act that is being tolerated. 

For example, when delivery date has been set and the person making the 

delivery delays it, but the receiver allows such a delay for a certain amount as 

delivery charges, it is tolerating an act for a certain consideration i.e. the delay 

charges. Thus, it is the service of tolerating for which the receiver is extracting 

a certain amount from the other party. Similarly Airlines, Railways and Roadways 

Services - all deduct cancellation charges from the passengers. These charges 

are for tolerating the act of not taking the reserved transport by the passenger. 

Therefore, these charges are leviable to service tax as the provision of 

cancellation charges is already informed to the customer and, therefore, it is an 

agreement to the obligation to tolerate an act or situation. 

8. In backdrop of above legal position and on analyzing the facts of the case, 

I find that the Respondent recovered 'Cheque Return Penalty' from their buyers 

on account of return of cheques. The Respondent was in a contractual 

agreement with the buyer to impose penalty, whenever cheque issued by their 

buyer is not honoured. These facts are not under dispute. Such penalty is 

incorporated in the agreement to deter or discourage the buyer from 

dishonouring cheque and to ensure that buyer remains committed to make 

payment on due date. However, if cheque is returned, then the Respondent is 

compensated against financial or administrative inconvenience cause to them. 

Thus, consideration received by the Respondent was for tolerating the act of 

their buyers and hence, the said act is covered under 'declared service' in terms 

of Section 66E(e) of the Act and the Respondent is liable to pay service tax on 

amount received by them, as correctly contended by the Appellant 
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Department. 

9. Regarding income booked under the head 'Notice Pay', I find that the 

Respondent recovered the said amount from their employees who left the job 

without giving advance notice of agreed time period as per the terms and 

condition of the agreement between the Respondent and their employees. It is 

understandable that when an employee leaves the company at short notice, 

Company's work is hampered until suitable replacement is posted in place of 

outgoing employee. For tolerating such act of the outgoing employee, the 

Respondent is compensated in the form of 'Notice Pay' as per terms and 

condition of the agreement. Thus, consideration received by the Respondent in 

the form of 'Notice Pay' for tolerating the act of their employees is nothing but 

'declared service' in terms of Section 66E(e) of the Act and therefore, the 

Respondent is liable to pay service tax on the amount received by them, as 

correctly contended by the Appellant Department. 

10. I find that under the CGST Act,2017 also, such amount recovered are 

treated as services and GST is payable. I find that Schedule II to the CGST 

Act,2017 provides a list of activities to be treated as 'supply of services' which 

inter alia comprises - "5(e) agreeing to the obligation to refrain from an act, or 

to tolerate an act or situation, or to do an act". 

10.1 I rely on the order passed by the Authority for Advance Ruling in the case 

of Bajaj Finance Limited reported in 2018 (19) G.S.T.L. 298 (A.A.R. - GST), 

wherein it has been held that, 

Thus we find clearly from the above discussions and as per the terms 

and conditions of the agreement submitted by them that there is clearly an 

agreement that the applicant, in the case of default of payment of EMI by their 

customer, the applicant would tolerate such act of default or a situation and the 

defaulting party i.e. their customer was required to compensate the applicant by 

way of payment of extra amounts in addition to principal and interest as per the 

terms and conditions of the Agreement. It is also very clear as to the amount or 

quantum which is consideration in the form of penal charges being additional 

interest to be received by the applicant if these are suitable compensation only 

for tolerating the act of default or situation of default by their customers and are 

not additional interest as claimed by the applicant. We see from the definition of 

'Additional Interest' is given in the referred agreement which clearly indicate 

that the additional interest is not in the nature of interest but is penal charges. 
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Thus we find that the consideration if any as received by the applicant would 

clearly qualify as 'supply' as per Sr. No. 5(e) of Schedule II of the CGST Act 

which reads as under :- 

(5) Supply of Services : The following shall be treated as supply of services :- 

(e) Agreeing to the obligation to refrain from an act or to tolerate an act or a 

situation or to do an act. 

In the present case as per details presented before us, we clearly find that there is 

a clear understanding or agreement between the parties to foresee and tolerate an 

act or a situation of default on the part of loanees for a monetary consideration 

which is actually a consideration received by the applicant, though in the 

agreement they may be giving this consideration, other names such as 'penal 

interest', penal charges, penalty, etc. as thought proper by them, but these 

different nomenclatures in their Agreement would in no way change the actual 

nature of monetary "consideration" which would clearly be taxable for the 

supply of services as per Sr. No. 5(e) of Schedule II of the CGST Act, 2018. 

We find that the exemption for financial transactions under GST laws is only in 

respect of the interest/discount earned or paid for loans, deposits or advances. If 

the transaction, as in the subject case deviates from the above the same fails the 

test of being a "loan", "deposit" or "advance", or the consideration is not an 

interest or discount, the exemption is not admissible. In the subject case the 

amount of penal charges cannot be said to form a part of interest on "loan", 

"deposit" or "advance". It is recovered/imposed only because the loanee has 

delayed the payment of EMI (which consists of the principal amount and interest 

amount). This recovery of penal charges is made in view of toleration of the act 

of the loanee by the applicant and therefore construes as 'supply' as per Sr. No. 

5(e) of Schedule II of the CGST Act and is therefore taxable under the GST 

Act." 

11. In view of my discussions and findings above, I hold that amount 

recovered by the Respondent from their buyers I employees in the form of 

'Cheque Return Penalty' and 'Notice Pay' is taxable in terms of the 'declared 

services' enListed under cLause (e) of Section 66E of the Act. The adjudicating 

authority erred in dropping demand of service tax. I, therefore, confirmed 

service tax demand of Rs. 41,32,297/- under Section 73(1) of the Finance Act, 

1994. Since, demand is confirmed, ft is natural that service tax is to be payabLe 

along with interest at appLicabLe rate under Section 75 ibid. 

Page 11 of 13 



Appeal No: V2/b/AA/UM/LuI 

12. I find that non payment of service tax on incomes booked under the heads 

'Cheque Return Penalty' and 'Notice Pay' was revealed during audit of tht 

records of the Respondent by the Department. Had there been no audit of the 

Respondent's records, the non payment of service tax by the Respondent would 

have gone unnoticed and hence, ingredients for invoking extended period under 

Section 73 of the Act existed in the present appeals. In this regard, I rely on the 

order passed by the Hon'ble CESTAT, Chennai in the case of Six Sigma Soft 

Solutions (P) Ltd. reported as 2018 (18) G.S.T.L. 448 (Tn. - Chennai), wherein it 

has been held that, 

"6.5 Ld. Advocate has been at pains to point out that there was no malafide intention on 
the part of the appellant. He has contended [that] they were under the impression that the 
said activities would come within the scope of IT services, hence not taxable. For this 
reason, Ld. Advocate has contended that extended period of time would not be invocable. 
However, we find that the adjudicating authority has addressed this aspect in para-lO of the 
impugned order, where it has been brought to the fold that appellant had not at all disclosed 
the receipt of income in respect of the activities done by them in respect of services 
provided by them in their ST-3 returns. 

6.6 The facts came to light only when the department conducted scrutiny of the annual 
reports, possibly during audit. In such circumstances, the department is filly justified in 
invoking the extended period of limitation of five years." 

(Emphasis supplied) 

12.1 Since, suppression of facts has been made by the Respondent, penalty 

under Section 78 of the Act is mandatory. The Hon'ble Apex Court in the case of 

Rajasthan Spinning E Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.) has 

held that once ingredients for invoking extended period of limitation for demand 

of duty exist, imposition of penalty under Section 1 IAC is mandatory. The ratio 

of the said judgment applies to the facts of the present case. I, therefore, 

impose penalty of Rs. 41,32,2971- under Section 78 of the Act. 

13. Since, penalty under Section 78 of the Act is imposed, I refrain from 

imposing penalty under Section 76 of the Act. 

14. I find that the Respondent had not correctly assessed the tax on the 

income booked under the heads 'Cheque Return Penalty' and 'Notice Pay' and 

failed to file correct ST-3 returns and thereby violated the provisions contained 

in Section 77 of the Act. I, therefore, impose penalty of Rs. 10,000/- upon the 

Respondent under Section 77 of the Act. 

15. Regarding penalty proposed upon Shri N.B. Gohit, Executive Director of 

the Respondent under Section 78A(a) of the Act, I find that Shni Gohil was 

working as Executive Director of the Respondent and he was supposed to be 
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aware of the fact that income booked under the heads notice pay were covered 

within the meaning of declared service in terms of Section 66E of the Act and 

the Respondent were liable to discharge service tax liability on the same. 

However, the Respondent failed to disclose the said incomes in the statutory SI-

3 returns filed by them as well as failed to make payment of service tax. After 

considering the facts of the case, I am of the opinion that Shri Gohil was the 

person responsible to comply with the provisions of the Finance Act, 1994 and 

omission on his part has rendered himself Liable to penalty under Section 78A(a) 

of the Act. I, therefore, impose penalty of Rs. 1,00,000/- upon Shri N.B. Gohil, 

Executive Director of the Respondent under Section 78A(a) of the Act. 

16. In view of the above discussion, I set aside the impugned Order and allow 

the appeaL filed by the Appellant Department. 

17. 3LchcIi ccii'U c t T3 Tf4c.RI I1c*d c1 I 

17. The appeal filed by the Appellant Department is disposed off as above. 

(GOPI NAm; 
Commissioner(Appets) 

Attested  

( V. T. SHAH) 
Superintendent(Appeals) 

By R.P.A.D.  

To, 
M/s Sanghi Industries Ltd 
Sanghipuram, Taluka Abdasa, 
District Kutch. 
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