I (3d1ew) F1 FETEa,avg U9 AaT FOEHRFAE 309G Yo
0/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE

gfachr oot sh vd & #1ast / 2™ Floor, GST Bhavan
3@ F19 Rer VS / Race Course Ring Road

{aTehic / Rajkot — 360 001
Tele Fax No. 0281 —2477952/2441142Email: cexappealsrajkot@gmail.com

e e w.dLegnT -
& I / FIEAEET A 3 / fe=Tien/
Appeal /File No. 0.1.0. No. Date
v2/97, 98, 115 & 119/GDM/2019 07/Asstt. Commr/2019 05-07-2019
08/Asstt. Commr/2019 08-07-2019
10/3C/2019-20 20.08.2019
07/DC/Mundra/2019-20 27.09.2019
@ 37T 3SR HEAT(Order-In-Appeal No.):

(A)

KCH-EXCUS-000-APP-044-T0O-047-2020

TR T Taian / N R
Date of Order: 18.03.2020 s . # / 18.03.2020
Date of issue:

it oy Ay, 3T (3dew), TSTHIE GaRT AR /
Passed by Shri. Gopi Nath, Commissioner (Appeals),Rajkot

IR AT/ TIFA HGFl IURGFl/ HETeh HNYF, Fosird 3eUG Yooh/ Yaleht/ae TEHara,

TSARIE [ SAHAIR / AedrerrsT| gann swiaf@a st 3e smew @ giaa: / '

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
! GST,

Rajkot / Jamnagar / Gandhidham :

3rfrarehdT & UTAETeT &1 AT U9 9T /Name & Address of the Appellant & Respondent :-

1.Gujarat Mineral Development Corporation Limited, Akri Mota Thermal Power StationNani Chher Lakhapt-Kutch
2.Gujarat Mineral Development Corporation Limited, Lignite ProjectS.K.V. Nagar, Pandharo Lakhapt-Kutch

3.Gujarat Mineral Development Corporation Limited, Mata No Madh, Lignite ProjectVillage- Mata No Madh Po- Ravapar,
Tal- Nakhatrana

4.Gujarat Mineral Development Corporation Limited, Calcined Bauxite ProjectGadhsisa, Mandvi Kutch, Gujarat-370445
ﬂm“atﬁm ¥ zafig w18 cafeg Praiaf@a aliss 7 sugea mRw /| ifieor & wwet 37 gRR T FhdT &/

wa¥ person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

AT Yooh | Feald eI Yoeh Ud Yared HUeT ~ranfiraor & gier 3rdrer, Wm%mmﬁw 1944 &7 9RT 35B
& et vd e ARSI, 1994 B 4R 86 & el R=TTRd aTg 1 o Fehell & |/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-

TITRIOT Hhet & ol Tl AHS AT Yook, I IeTes Yo Ud Haray el saranfiaer #1 A drs, dv
selleh o 2, 3. & G, 778 feel, it 1 o= ARw 1

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

IRIFT IR=OE 1(a) H FAC 7T Nt & 1oy AT ol 3rdieh HAT Yoo, ST IcUIG Yoh Td QAT Idleld =aramieehior
e )i aftas et difse, gfady ad, STET ITATET HEHETHIC- 3C00ETT Y FilalT I

o the West regional bench of Custo Excise & Service Tax Appellate Tribunal (CESTAT) at 2rd Floor,
Bhaumah Bhawan, Asarwa Ahmedabad- 380016m case of appeals other than as mentioned in para- 1{a} above
3ol =arnftiator & HeT I e e & T e 3 e (e aATae, 2001, % A 6 & 3igaa FuiRa
forT 9T T EA-3 &7 9K Wt & Gof T el STRT | S & 9 & Fa U 9T & 9T, srsrm%w@mm ST Y
Ffar AR TITET T ST, TYC 5 o IT 3T FH,5 ARG TIC A7 50 T FIT G 3aT 50 ART TIC ¥ 3 & A wam:
1,000/- T, 5,0007- ST 3rar 10,000/ - S92 &7 IR AT ok BN TS Tolaol FY| UTRE e T ST, HaOT
3TAETRT RITATTRIERT 1 ARG & TErh TAEER & A & et 3 AT Toreren 617 & S qar1 Y Y@t da ST aa R Rar

ST TR T | Heitidd ZTe T $aTar, FF 91 37 orar F g ART FET Gefd 3 sarnETor f arEr Ry § | e
Mr(z%aﬂér) %mmﬁaﬁmsoo# TAT T AR Yo AT LT g |/

The agPeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as rescrlbed under Rule 6 _of
Exc1se Appe ) Rules 2001 and shall be accompanted against one w. at least should be
accompame 000/- . Rs.3000/-, Rs.10,000/- w ere ~ amount _ of
dutydemand/ mtereasg penalty/ refund is li{pto 5 Lac 5 Lac to 50 Lac and above 50  Lac respectively in the form
of crossed b in favour of Ass egistrar of branch of any nominated public_sector bank of the place
where the bench of any nominated public séctor bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-
el =raeteT & wHeT e, & IRRTe, 1994 $r arr 86(1) F i Qe Agaren, 1994, & 0 A 9(1) &
ed URE 99T S.T.-5 & T Wiara 3 B off w9l ud 36 AT O 3R F 3earr ey 1 v 8y, ST ey @ o HoresT
ﬁ(mﬁwwﬁrwﬁasﬁrm IR = TR A FH UF TS F O, FE Qare s Al [ sarer AT 3R J9mar T
,TUT 5 o1 IT 388 HH,5 oG TIT AT 50 1T FIT Jeh 3@t 50 FRE YT Y A & Y wA: 1,000/~ $T, 5,000/
Wﬁmwoow mwﬁtﬁﬁamamﬁqﬁmw|%ﬁﬁﬁaamﬁmww@a ST ST 1
Qm*mﬁﬂ*m@maﬂmm#hmmmﬁa%mmmmm | TETST BT
T AT, h@rm:mﬁﬁmaﬁvmmﬁmm@amﬁm% | AT AR (VE 3HE) & faw
IAZA-TF & | 500/- I FH LIRS Qeeh STAT &7 g1 |/
The appeal under sub section (1) of Section 86 of the Finance Act 1994, to the Tppella’te Tnbunal Shall be filed

in quadruplicate in Form S.T.5 as prescnbed under Rule 9(1) &f the Service Tax Rules, 1994, and_Shall be
accompanled by a _copy of the order a%pe ed against (one o hl shall be certified co %6 and should be

accom anied % a fees of R 1000/- w, the amount of service tax & interest demande alty levied of
akhs or ess Rs.5000/-" where the amount of service fax & interest demanded & nalty lemed is more

than five 1 but not exceedmg Rs. Fifty Lakhs, R 10 OOO/- where the amount of serv1ce tax & interest

demanded & penalty levied 1s more than Lakhs in ‘the form of crossed bank draft in favour of the

Assistant Registrar of the bench of nominated Pubhc ector Bank of the place where the bench of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a fe€ of Rs.500
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fae 31ARaA, 1994 &1 URT 86 T 3TN (2) Td (24) & 3ield gof & 72t 3rder, Qaret Frawarl, 1994, & A 9(2)
ua9(2A)a;agﬁﬁum?rmsm-?ﬁﬁammwmmm,éﬁﬁvm%ﬁmm(mxa‘mfm
BTG b GIRT TR JTERN T YTl Hoeel Y (3579 & v 9fey 9o iona get wifRe) 3R 3merd qarr G e sraar

3,

UG, Feil BeUG Yookl VAT, HT AT FATATRIGTOT ¥ JTAGT St et T TXGer ot arel 3T 41 Wiy ofr ey
HeldeT FAT gl | /

The apgeal under sub section 52% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified
copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appeliate Tribunal.

AT e, T 3G Y6 T HATHRY HAehT SR (§22) & i Il & el 3 Foeir 391 e HAHaa
1944 & 4RT 35U & a9, S I fodii Hfafaam, 1994 &1 awT 83 F JHaala Vara 1 sff A A 718 &, 39 3w & 9y
el SITRIEHOT & 31dYel 0 THY ScuTe; Yeeh/Aar T HIT & 10 TTId (10%), S Hi3T va AT faried &, a1 spier, s
%ﬂ?ﬁﬁﬁﬁ%mmmm et o S URT & 3t ST R o @ AT & TR a s T &
e
FTHG SeUG Yo U FATH & IHcAdTes “HiaT T a1 eesh A fovaar anfver &

(i) T 11 2 & AT @A

(i) QAT FTHT FT ot 1S Il TR

(i) Hede AT HaAael & FOH 6 & idia dr e

- gud TE F 50 4w & wawn fael (6. 2) 3w 2014 & et ¥ qF Rl ardvelr oy & wwer

et Fuerer 319if ve 3rdver i ey 4 g/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or du?y and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, ) )
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
(i) amount t%ayable under Rule 6 of the Cenvat Credit Rules
.- provided further that the provisions of this Section shall not gpl}‘x to the stay aRplication and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
NN TIHR FHITALIETOT HTAGH
Revision gp‘lication to Government of India: _ .
3H XM & YAAURTRIS =fal@d #et 3, i 3cqe Yoo AATAaH,1994 &1 GRT 35EE & YUARIH &

e -110001,ﬁ%mma11%m / )

A revision %pplicaUOn lies to the Under Secret to the Government of India, Revision Application_Unit,
inistry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-

110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-

section {1} of Section-358 ibid:

I AT & ThEl FEaT & A H, gl FHEr Rl Arer T HW HRAE T 37 I F URIHA & R 41 Rl 3
HRET I1 AR TRAT T SR I[g & GAY HEN 3¢ IRATAT & SR, A1 BHall 1SR 975 o AT $TSRT 3 ATl & TRIEhI0T & ER,
mﬁmﬁmmﬁmv&*ﬁm ST & A H|/

In case of any loss of goods, where the loss gccurs in transit from a factory to a warehouse or to another factory

or from gne warehouse, to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

HR & STEX et Tog AT 81t A aied o 38 ATl & FaTaiaTor & e shedl Al oX 31 1S Fai 3c41E Yok & ge (Rae) &
HF &, S 9 & aTex el 5 a7 &Y vt T Ay g/

In case of rebate of duty of excise gn goods_exported to any country or territory outside India of on excisable
material used in the manufacture of th€ goods which are exported to any country or territory outside India.

I 3eTE Yo T SITATT T T ST 3 A1, VTl AT S{eTeA ot ATl fovafed b amar @1 /
In case of Boods ekported outside India export to Nepal or Bhutan, without payment of duty.

FRARTT 3eIE & 3cuTea Yo & P & A0 5 58 hele 56 AMaH vd g0 A JaumEl & ded e #1713 §
3R O T S I (31T & ZART T HTARAH (1. 2),1998 T ERT 109 3 GART AT 1 € ARG Irerar FARIAE
oY arg & it e e g/ ) . )

Credjt of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the'Rules made th?re under such order is %assed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance {No.2} Act, 1998.

IRIT e T & 9T guF HEdr EA-8 #, S T i sedres e (3rdienforaaraeh, 2001, & W 9 & e

AAfEse &, 59 33w & TUNUT & 3 ATE & 3ol Y SN IfRC | 3UeF et & T HeF ST T 3dvel Jrerer o &F wfaai

HeraeT B AT T U & P 30U Yo HADRAA, 1944 &7 URT 35-EE & g TR oeh $1 el & wmeg &

&l 9T TR-6 & ufel geraar i et wnfge| / )

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise

(Appeals), Rules, 2001 within 3 months from the date on which the order sought to be gf)pealed against 1s
eal.

commumc,aEfd and shall be accompanied by two copies each of the OIQ and Order—In—Apg It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-

EE of CEA, 1944, under Major Head of Account.

TAQETOT 3TdeA & WY fAwATAfEe PR e 1 sigmel 1 Seh =i |
STET HeAToT (e Ueh ol U AT 3HA 3 g1 ol T9& 200 /- 7 1Al a1 S0 3R I Feofaa? I U Al & | ST 87
ar T 1000 -/ & ST T ST |

The revision appli®ation shall be accompanied, by a fee of Rs. 200/- where the amount involved in Rupees One
Lac or less ang %s. 1000/ - where the anIl)ount in\yolved is more tha(l Rupees One Lac. P

I g JMeRT 7 Y HeT ISR H FAAY § A Jedeh HeT A & AT Yoah &l FETA, ITLFA 397 § T ST e 59
qe & A1 gu oht oy forar vt I e & forw ety snfveha adiftraor S v srder a1 e TEHER U e
Far Smar g’ / In case, if the order covers various umbers of order- in Original, fee for each 0.1.0O. should be
paid in the aforesaid manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one

}%pplication to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of
s. 100/- for each.

FurRNT FArTerg Yoo IfafAas, 1975, % Iqar-1 & AR el A T T I H 9fd W AeiRer 6.50 03 &
STy ek i oo g [/ o .

One cgpy of application or 0.1.0. as the case may be, and the order_of the adJudlcatinglauthorlty shall bear a
court ?ee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act;1975, as amended.
HIAT yeeh, Fe1d 31 Yok e Fareht el =aranfeeor (H faf) eemad, 1982 & afttd vd s Gafewa A
&1 GTEAfAT - arer T 1 3R o eare 3T R s &)

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

Foq i TR FY 3 TR FE W B sarew, R 3R Adias sae & e, et i deese

“wivw.cbec.gov.in F &T THA & |

Far the elaborate, detailed and latest %)rovisions relating to filing of appeal to the higher appellate authority, the
appellant may refer to the Departmental website www.cbec.gov.in.
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- ORDER IN APPEAL ::

The appeals listed below have been filed by the following Appellant No. 1 to
Appellant No. 4 (hereinafter referred to as “the appellants”) against Orders-In-Original
as detailed below (hereinafter referred to as “the impugned orders”) passed by the

authority shown as detailed below (hereinafter referred to as “the adjudicating

authority”).
Sr. Appeal Appeliant Appellant Ol0 No. Passed by
No. File No. No.
01 V2/97/G | Gujarat Mineral Development Appellant |07/AC/2019 | AC, CGST
DM/2019 | Corporation Limited, Akri Mota No.1 dtd. Dvn.-Bhuj
Thermal Power Station, Nani Chher, 05.07.2019
Lakhpat-Kachchh
02 V2/98/G | Gujarat Mineral Development Appellant |08/AC/2019 | AC, CGST
DM/2019 | Corporation Limited, Lignite Project, |No.2 = idtd. Dvn.-Bhuj
S.K.V. Nagar, Pandhro, Lakhpat- 08.07.201&
Kachchh
03 V2/115/ Gujarat Mineral Development Appeliant {10/JC/2019 | JC, CGST,
GDM/20 | Corporation Limited, Mata Na Madh |No.3 -20 Gandhidham
19 Lignite Project, Village-Mata Na dtd.
Madh, Post-Ravapar, Taluka- 20.08.2019
Nakhatrana-Kachchh
04 V2/119/ Gujarat Mineral Development Appellant |07/DC/Mun | DC, CGST,
GDM/20 | Corporation Limited, Calcined No.4 dra/2019- Mundra
19 Bauxite Project, Gadhsisa, Mandvi- 20 Dvn.,
Kachchh dtd. Gandhidham
27.09.2019
2. Brief facts of the case are that during the course of inquiry initiated against the

appellants, it was revealed that they recovered amount from the supplier/service
contractor for agreeing to bear the damages for failure to deliver the goods or to
perform the services as per time schedule or not, according to the terms of contracts,
as Liquidated Damages/Penalties towards late delivery of material supplied or work
performance for ‘Breach of Contract’. The liquidated damages were recovered by the
appellants from the outstanding payment due to suppliers/service providers and
such amount shown by the appellant in their books of account under the head “Other
Income” or “Liquidated Damages” from supplier/service providers. The said activity
appeared to be a declared service under Section 66 E(e) of the Finance Act, 1994
(hereinafter referred to as “the Act”) and liable to service tax. However, the -
appellants have not paid the service tax. SCNs No. (i) DGGI/AZU/36-59/2018-

19 dated 05.09.2018; (ii) DGGI/AZU/36-48/2018-19 dated 23.08.2018; (iii)
DGGI/AZU/36-55/2018-19 dated 05.09.2018 and (iv) DGGI/AZU/36-47/2018-19
dated 23.08.2018 for demanding of service tax of (i) Rs. 40,89,700/-; (ii) Rs.
1,26,95;142/—; (ili) Rs. 3,35,458/- and (iv) Rs. 12,28,554/- respectively
the Appellant No. 1 to Appellant No. 4 respectively which were adjudicated by the

issued to

adjudicating authority vide impugned orders who confirmed the demand of service
tax of (i) Rs. 40,89,700/-; (ii) Rs. 1,26,95,142/-; (iii) Rs. 3,35,458/- and (iv) Rs.
12,28,554/- réspectively along with interest and imposed equal penalty of (i) Rs.

40,89,700/-: (i) Rs. 1,26,95,142/-; (i) Rs. 3,35,458/- and (iv) Rs. 12,28,554/-

Page No. 3 0of 8



Appeal No: V2/97, 98, 115 & 119/GDM/2012

respectively.

3. Aggrieved, the appellants preferred the present appeal, inter-alia, on the grounds
as under:

(i) that the adjudicating authority erred by holding that recovery of Liquidated
Damages is declared service as per clause (e) of Section 66E read with clause (44) and
(51) of the Section 65B of the Act; that adjudicating authority was not correctly held that
the claim of Liquidated Damages are considerations for tolerating an act of non
performing the contractual obligation by the service provider; that the adjudicating
authority failed to appreciate that the act of recovering Liquidated Damages is neither
active activity nor passive activity; that the adjudicating authority failed to appreciate that
clause (e) shall be invoked where act of toleration has been agreed as an obligation by

one person forming essence of the contract and not mere consequence.

(i)  that the situation was completely revenue neutral and charging of service tax by
the appellant would have been made available as Cenvat credit to the contractors and

hence, it had not resulted into any loss to the exchequer.

(i) that the adjudicating authority failed to justify reasons for invocation of provisions

for limitation as provided in Section 73(1) of the Act.

(iv)  that the adjudicating authority was not justified in demanding interest under

Section 75 of the Act, imposing penalty under Section 77 & 78 of the Act.

4. Personal Hearing in the matter was given on 18.12.2019, 02.01.2020,
© 31.01.2020, 13.02.2020 and 20.02.2020 but no one from the appellant side appeared.

5. | have carefully gone through the facts of the case, the impugned orders,
grounds of appeals and written as well oral submissions made by the appellants. The
issue to be decided in the present appeals is whether the amount of liquidated
damages recovered by the appellants from the vendors/suppliers towards non-
fulfillment of their contractual obligation of supply of goods/services is chargeable

to service tax or not.

6. The facts on records are that the appellants were charging and recovering
liquidated damages for delay in supply contract and service contract as per the written
agreement between them. The liquidated damages so received, amounts to additional
consideration, over and above the principal, were recovered by the appellants from the
outstanding payment due to the suppliers/service providers. Such amount was booked
by the appellants in their books of account under the head “Other Income” or

“Liquidated Damages”.

6.1 | find that it is business practice to have some contractual conditions and

specifications for future transactions and one of such situations is when breach of

(L
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. -5-
contractual obligation arises. Liquidated damages are such monetary compensation
meant to mitigate'the suffering caused due to breach of contract committed by either of
the parties to a contract. Further, performance is the essence of a contract, while
damages result from failure to perform as per agreed terms. Damages are to dissuade
unsatisfactory performance or non-performance of a contract. It is an expression of

such dissatisfaction résulting from flawed or delayed performance of contract.

6.2  Section 65B clause (44) of the Finance Act, 1994 defines the term “service” as-

Section 658 (44) of the Act: "service” means any activity carried out by a person for another for
consideration and includes a declared service.

From the above, ‘service’ means any activity carried out by a person for another for
consideration. It includes a declared service, subject to certain exclusions like transfer

of title in goods or immovable property, transaction in money or actionable claims, etc.

6.3  The term “activity” has not been defined under the Act. However, the Service Tax
Education Guide, issued by C.B.E. & C on 19.6.2012, spells out significance of the
terms ‘Activity’, which could be active or passive and that includes the services declared
under Section 66E of the Finance Act, 1994.

6.4 The clause (e) of Section 66E of the Act, as inserted by the Finance Act, 2012,

reads as-

(e) Agreement fo the obligation fo refrain from an act, or to tolerate an act or a situation, or to do
an act and the above acts constitutes a declared service.

The above definition lists out the passive activities of forbearance to act, agreeing to an
obligation to refrain from an act or tb tolerate an act within the purview of declared
service. The Hon’ble Karnataka High Court in case of Karnataka Power Transmission
Corporation Limited reported as 2019 (366) ELT 716 (Kar.) held that “deeming definition
of “declared services” to be taxable service — It is within legislative competence of

Union of India — There was nothing unconstitutional and ultra vires about it”.

6.5 The Education Guide on Taxation of Services issued by the Tax Research Unit,
CBIC has clarified that,

6.7.1 Would non-compete agreements be considered a provision of service?

Yes. By virtue of a non-compete agreement one party agrees, for consideration, not to compete
with the other in any specified products, services, geographical location or in any other manner.
Such action on the part of one person is also an activity for consideration and will be covered by
the declared services.

From the above, ‘non-compete agreements’ wherein parties agree not to engage into

direct or indirect competition would also fall within the ambit of the above clause.

6.6  Further, the Entry Serial No. 57, as inserted in the mega exemption Notification
No. 25/2012-S.T., dated 20-6-2012, as amended by the Notification No. 22/2016-S.T.,
dated 13-4-2016, exempts services provided by Government or a local authority by way
4,foto‘lerating non—perfor.mance of a contract for which consideration in the form of fines

"'.“'_:_or’ liquidated damage is payable to the Government or local authority under such

b
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contract.

6.7 The above exemption is also supported by the CBEC vide its Circular No.
192/02/2016-S.T., dated 13.4.2016. This exemption of services p'rovided by the
Government by way of tolerating an act indicates that such services provided by any

person other than Government is liable to Service Tax.

6.8 The above issue has been addressed in clause (x) of sub-rule (1) of Rule 6 of
Service Tax (Determination of Value) Rules, 2006 (inserted, by Service Tax
(Determination of Value) Second Amendment Rules, 2012 vide Notification No
24/2012-ST, dated 6.06.2012 w.e.f. 1.7.2012) which is reproduced below, for drawing

certain inferences in this context.

RULE 6: Cases in which the commission, costs, efc., will be included or excluded. —

(1) Subject to the provisions of Section 67, the value of the taxable services shall include, -

(x) The amount realized as demurrage or by any other name whatever called, for the provision of
a service beyond the period originally contracted or in any other manner relatable to the provision
of service.

The term "demurrage”, a form of liquidated damages, “or by any other name whatever called” and
‘or in any other manner relatable to the provision of service” concludes that compensation in any
manner relatable to the provision of service for breach of contract by whatever name called would
merit inclusion in the value for the purpose of Service Tax levy.

6.9 The above conclusion is further strengthened by the following exclusion clauses

under Rule 6(2) of the Valuation Rules. The relevant portion is extracted below.

6(2) Subject to the provisions contained in sub-rule (1), the value of any taxable service, as the
case may be, does not include -

(o

(iv) Interest on delayed payment of any consideration for the provision of services or sale of
property,
(V) oo

(vi) Accidental damages due to unforeseen actions not relatable to the provision of service;

Vi) oo
(Emphasis supplied)
6.10 All the above exclusions are to some extent tolerating an act or a situation by the
person receiving the amount. Interest is for tolerating an act of delay in receiving
payment for supplies made; Accidental damages are for tolerating a loss or an injury
caused due to the negligence of the service provider or a supplier during the course of

making supplies or rendering service.

6.11 | find that the liquidated damages paid by the supplier for delayed supply of the
materials and such delay tolerated by the buyer on payment of an amount as agreed
upon by a written or oral agreement, then such an act is a declared service and
liquidated damage paid is the consideration for the said service rendered. Thus, | find
that the amount recovered by the appellants from the vendors/suppliers towards non-
fulfilment of their contractual obligation of supply of goods/services amounts to
liuidated damages and the legislative intention is very clear that any compensation
recovered as liquidated damage for breach of contract, barring the above exclusions, is

taxable.

i Page No. 6 of 8

U



Appeal No: V2/97, 98, 115 & 119/GDM/2019
-7 -
6.12 | find that under the GST law also, liquidated damages are treated as services

and GST is applicable in terms of Clause 5(e)of Schedule-li of the Act.

Paragraph 5 of Schedule I to CGST Act provides a list of activities to be treated as 'supply of
services' which inter alia comprises — "(e) agreeing to the obligation to refrain from an act, or to
folerate an act or situation, or to do an act". ‘

6.13 Further, | find that recently, the Maharashtra Authority for Advance Ruling in the
case of Maharashtra State Power Generation Company Limited,(2018(5) TMI 1332-
Authority for Advance Ruling-Maharashtra) has held that Goods and Services Tax at
the rate of 18% would be payable on liquidated damages received by the said company
for delayed supply under a contract. The AAR has considered Liquidated Damages to’
be a consideration for agreeing to the obligation to tolerate an act or a situation, which
is treated as a supply of service under para 5(e) of Schedule Il of the Central Goods
and Services Act, 2017.

6.14 In view of my discussions and findings above, | hold that, liquidated damages are
taxable in terms of the declared services enlisted under clause (e) of Section 66E of the
Act.

7. [ observe that though the appellant are registered with the Department for
payment of Service Tax and are filing returns on regular basis and are fully conversant
with the service tax law and procedures, they have failed to discharge the appropriate
service tax liability on the amounts received towards "Liquidated damages" and this fact
was never brought to the notice of the Department. They have filed the ST 3 returns

incorrectly by not showing the income from liquidated damages in returns.

7.1 The statute reposes great faith on the assessee to assess the service tax liability
and pay the same on their own. A specific question was posed as to whether service
tax was paid on liquidated damages recovered, they have stated that those price
discount clauses are in the nature of discount to be extended by suppliers / vendors
towards delay on completion of supply or delay in execution of works. Thus, it is quite
evident that there is additional income generated in the course of provision of services;
however, the same was not taken into account while calculating their service tax liability

under the mistaken belief that it was not taxable.

7.2. Moreover, the liquidated damages fall squarely within the ambit of Declared
Services. In the instant case, due to inquiry initiated by the department against the
appellants, the fact of non-payment of service tax, has come to light. The non-payment
of service tax would have gone unnoticed causing loss to the exchequer but for
verification of records which was collected based on intelligence. Thus, the appellant
has willfully suppressed the facts about the taxable services provided, with an intention
to evade payment of service tax. Their plea of belief that the said amounts of liquidated
d'a’vmages were not chargeable to tax is an afterthought to cover their willful

‘suppression. Therefore, | am of the considered view that the impugned orders are
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correct, proper and legal.

8.

In view of the above, | uphold the impugned orders and reject appeals filed by

the appellant.

¢

8.1

il dl gRI &ol &1 T8 e o7 AUeRT SWRied aiids ¥ faran Sar g

The appeals filed by the appellant stand disposed off in above terms.
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