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ft ñtft11T, 31I-d (31tT), lic cll'tl iftr / 

Passed by Shri. Gopi Nath, Commissioner (Appeals),Rajkot 

T 3R31r/ cc13TP?f/ .iYk1'fil/ 
1Ii1dI  / Tlttwl mi 1IC ii  / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 

/ GST, 

Rajkot / Jamnagar / Gandhidham 

& wiIcii ilT oiid-i riirr /Name & Address of the Appellant & Respondent 

1.Gujarat Mineral Development Corporation Limited, Akrl Mota Thermal Power StationNani Chher Lakhapt-Kutch 
2.Gujarat Mineral Development Corporation Limited, Lignite ProjectS.K.V. Nagar, Pandharo Lakhapt-Kutch 
3.Gujarat Mineral Development Corporation Limited, Mata No Madh, Lignite ProjectVillage- Mata No Madh P0- Ravapar, 
Tal- Nakhatrana 
4.Gujarat Mineral Development Corporation Limited, Calcined Bauxite ProjectGadhsisa, Mandvi Kutch, GuJarat-370445 

T 3T1T(3Tt) azi1t o-iI1i T1i .-ii'*i rr11i / rrI{uT i PTT 31t cN( 1'c1I 
Any person aggrieved by this Order-rn-Appeal may file an appeal to the appropriate authority in the following 

(A) ,t1i lei c'-iie, 1c-q, P oic 3Thlt o  i 1:r 3rtllR, IRT 3c-lI 1ch 3l1tirir 1944 4t tim 35B 
3d3f1t 19941tim86 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 353 of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) U4(*,,tUI ,Hc-4lq,',1 1111TIT F11t d-Bo-1c1 Jii tic4 ic-'.lko1 i*  trd iii 3T4t?tzr m r1ur r flo, c< 
t 2, 3iT. . o1 tT1T I! 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Delhi in all matters relating to classification and valuation. 

(ii) 1(a) 6ldui TtT 3T4ft 3T1ThT 1T1 3T'M 'tli lcb,rZr i-uc, trEi rftfz 1T1Ttrr 
rr oo fl  iIT(V I! 

To the West regional bench of Custoths, ExcTse & Service Tax Appellate Tribun?l (CFSTAT) at, 2 Floor, 
Bhaumah Bhawan, Asarwa Ahmedabad-3800 16m case of appeals other than as mentioned in para- 1(a) above 

(iii) 3tW-c1d 3c'4Id lc'  (3 )Iiicic.), 2001, f4J1 6 
ik ri EA-3 t 1i iiii iii1v I .j-Ic, *t 1lI ,1M 

PT3c.ldIl1l 1WIIT, '"1L! 5 c*u Tj T,5 elus 't'.iti ilT50 eiia 'i'9V 3TTT50 elIi 4V 
1,000/- 5,000'- 10,000/- ill r1 rr',i.ii 1ei ll t1c"* T1TTI'T, 11II7T 
3'tz1 ifIur r ii *iii 1i-c i -it't c.cmu ji aii e' ii fiu 
uii iiilv I ril1lTr ir lTrliTR, lcf' illt 3T ltislI '1oll 0ifRT i il1ci 3Tf1 1T?11 *t 1Ii 1TT I 

3TTT(3ith) fI'.i 3 tTt500/- &qv Tl lc'.cI, s,ii q'o1l &loll 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicat in form, EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accom,pamed against one Which at least should be 
accompanied . by a fee of . Rs. 1 000/- Rs.5000/-, Rs.10,000/- where • arnount of 
dutydemand/interestJpenalty/refund is uptq 5 Lac. 5 Lac to 50 Lac an( above 50 Iac respectively in the form 
of crossed bank dralt in favour of Asst.. Registrar oI branch of any nominated public sector bank of the place 
where the bench of any nommated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a lee of Rs. 500/- 

31t i lt°T TT1T 3TtT, ¶i 31 11,1994 & tim 86(1) 31P1T 1ciI Iee-ieiol, 1994, i1Ji 9(1) 
1l1lT  

(31di  fl     iiQi i Yrr  ii It rrzrr 
5 iia 'rji ,5 iii m 50 mi  3lsmT 50 c'Ui i"iv ct'ir: 1,000/- 'i'4, 5,000/- 

'i 3iTT 10,000/-  i 1f5ft1 -lI 1c'4 t M11' 1c.Ido1 I 1tMr lcT lTTlWl', T1tT 31ft1tr clQ,1llUl t 
tiii 't1II'b ,t1-ii,t iii 'fII'I I1lo1', iI1* c,clttl iil ici rqc,ciI(I fi ioii ifv I 1'1IIC1 i9e. 

r q' t 3r iai * ii rrifvii Ti1r 3TtfMif i i1irr°r 1lT 1HII 1ir I 3f ( 31'th) 
3..trjT1500/.. ct,lolltl)dll 1/ 

The appeal inder sub section (1) of Sectioil 86 of the Finance Act, 1994 to the ppellate Tribunal Shall be filed 
in quadruplicate in Form S.T.5 as prescribed undpr Rule 9(1,) of the service lax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed against (one 01 which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- Where the amount of service tax & interest demanded penalty levied of 
Rs. 5 Lakhs or less Rs.5000/- where the amount of service tax & interest demanded & penalty levied i more 
than five lakhs bu1 not, exceeding Rs. Fifty Lakhs, Rs.10,OQO/- where the amount of service, tax & interest 
dem,anded & penalty levied is more than ally Lakhs rupees, in the form of crossed bank draft in favopr of the 
Assistant Registrar of the bench of nominated Public hector Bqnk of the place where the bench of Tribunal is 
situated. / Apphcation made for grant of stay shall be accompanied by a fee of Rs.500/-. 

V 

(B) 



(F) 

(G) 

(v) 

fad 3T1faR,1994 rllTU86 t3trllm3T)(2)   ri4 3~f,   1994, i 9(2) 
iTd 9(2A) cici 1Mr S.T.-7 i T 51T l* tl 3Ti TT1 3T1T, uzr i-'n 3RTig 3ffZfl5f (3T), iT 
ic'-114 1c-'*' 4cJk1 rrr 3TT *r wfatf jj (iu1 v 11 ii1i rr1v) 3lt 31TiSF C,ciII  3TIZT15r 3TTiIT 
3'lIJ'fd, Ii"ftiT icY1c lc-c/ 3TYTiT o- itoI11cui t 3T1 c,,) 'b  r T ai c1Ic'l 3TTT 1' 1T 
, c'ldl blr) d?1 I / 
The appeal under sub section 2j and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (21 &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

e"b, '(TiT 3c-'I, i* T 1i' 3T ñ'fti ,1Il'1iuI (T) 1I' 3Pftlf -iio'c"l ii'1'r jç-q le 
'1944 353 fatiT3Tfll1, 1994 rlIm83 did 

jrLli, 1c'bIcfl d-lidI 10 1rr(10%), r-iisi T Ffaciifd , ffFiR1TT, 5T 
iar I faclll~,d , T ITiW fai iiv, 11 IIRT 3truii fat ,ifr'I oi  3TfT ift 

3T1t 
i'3ç1fl 3Tr"Ji;di faiti iT ifa-o1 rtr 

(i) lRr11 l3TTif.q,d1 

(ii)  
(iii) ifai16 3chJ 

- fati tIRT t 1TTRT far (. 2) 3{1)1PT 2014 t 3TR tt* fa, 3tT ifil 
  ld)I/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made apphcable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 1Q% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include: 
1) amount determined under Section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
in) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

31r Rg q,'liciftTUT  3TF1: 
Revision appIication_to Government of India: 

r 31Tr II1IcI RTi9 , tI'iT icYi )C# 311fa,l994 TT 35EE t d-IYC14' * 
3r3TT11, F .l~(q',p, 1 TUr3Tril-& fariik'1, faTwr, TMrt11ar, 1rFa', ic, "-&, 

/ 
A ,rvision application lies to the Under Secretary, to the Government of. India, }evision Application Unif, 
Ministry of l'mance, Department of Revenue, 4th 'Floor, Jeevan Deep Building, Parliament Street, I'lew Delhi- 
11OQO1 under Section 35 of the CEA 1944 in respect of the following case, governed by first proviso to sub- 
section (1) of Section-35B ibid: 

"91d fa*l) oicbdiloi -Hii k oic*diioi fa*l J-fld fr fai+1  chIo1 t t4JdiJ.Jo' t rr fa1'i 3WZT 
Zn' 1 fa '.ni.ioii i 'kioi, 

fa cbiio ZrrfaI) j'-ni 'I/ 
In case of any loss of goolls, where the loss occurs in transit from, a factory to a warehouse or to another factory 
or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or m a warehouse 

(ii) i t'd1Id tfafaui '1liçi 'bTiI -ild '1TlTt dl tZtir'1lC lc'4 t  (fa.) 
d'ild-Icl ', 'r z*rtdI41 'I /

. 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(iii) 1~, .icYlC. i  tr rirfav faii liTutai, Yld ZhTl1zRTatd.11c1 thn'fi rrn'r'I / 
In case of'oods e'3cported outside India export to Nepal or Bhutan, without payment of duty. 

(iv) ir"1I* 3cqlc,o1 ifav rtfa-i rfttdd TZ1itZT 
i1ii 3raft3nTSr(31) tC4 t4Ii.I fad 3I1I11ZW (.2),1998rlln'r 109 tc,oii faitil311ardidildIlfafa 

Credit of any duty allowed to be utlli7ed towards paymnt of excise duty on fulal  products under the provisions 
of this Ac or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 01 the Finance (No.2) Act, '1998. 

z4'fd 3TTT t t 11tiIT i&.ii EA-8 i', ic"1ii  (31 )faitc,2001, t fadld-1 9 t 
fa1f  , 31rr ioi 'i 3 iii  t 3 81 Ii4 iTtV I 3)cfd 3TTT i lTT did 31TkF n' 31dr 3UT r r 
ddllZtTftTl T -'4I le'  3T1hIzriT, 1944 rllm35-EEmd6d  31PttnTa'zr t 

d'tTR-6t91ddo1iIT1fVI / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals), Rules, 2001 within 3 months from the date on which the order sought to be appealed agamst is 
conmiumcatd and shak be accompamed by two, copies each of the 010 and Order-In-Appeal. It shoulc also be 
accompamed by a copy of TR-6 Challan evidencing payment of prescribed fee as prescned under Section 35- 
EE of CEA, 1944, under Major Head of Account. 

(vi) r(t 3 t fai-oj1çi faIftd Pe4' F 31 t 1fr() ZlifRt I 
, tldiddo1 '4,di I11eIU  Ti q 200/-  TlTiT1ifa,da V3Ni1?, icIdo1 'di n'1dkil ") ',i1lcli 

i'1  1000 -/trFiTrfa,d1invI 
The revision app,liation shall be accompanied, by a fee, of Rs. 2 00/- where the amount involved in Rupees One 
Lac or less anti l'ls. 1000/- where the amount involved is more than Rupees One Lac. 

i nr irar 3nf IT rir ' i'r wit i 3nkr t fav  i i'rr, .jLiicI.i i iiii tiif r 
 v 1t r PllT q 'il) ' 6Id  t fv rinflhur vm ,3raT i vt .3trr 

1ldl ' I J In case, if the order covers various umbers of order- in Original, fee for each 0.1.0. should be 
paid,in the aforesaid manner, notwithstanding the fact that the one appeal to the Appellant Tribunal or the one 
application to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lalth fee of 
Ks. 100/- for each. 

(E) ziZft-viicio 1c""b 31flfaZRT, 1975, t3TRTt-I 3 i3 RrT' 
- idilddi )'ii ii1vi /

'\ 

One cops'  of application or 0.1.0. as the case may be, and, the order of the adjudicating, authority shall bear a 
court fee stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

Flc", i'r3cyIc, ic"li n'dl'*"& 31 11l 1T(4ld fa'ull)  fad,ldiI4'I, 1982 
/ 

Attention is also invited to the rules coveripg these and other related matters contained in the Customs, Excise 
and Service Appellate Tribunal (Procedure) Kules, 1982. 

3ZJ 3T41iT 11lq,l t 3tar ifar q, 0: 
' I[if 0d1144,, fa 3Th1' olcflo'lCldi wit *i fati, 3Tthil 1TifZr dit 

, 

For the elaborate detailed and latest provisions relating to filing of appeal to the higher appellate authority, the 
appellant may ref!er  to the Departmental website www.ctec.gov.m. 

(i) 

(C) 

(i) 

(D) 

'3 
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-3- 
:: ORDER IN APPEAL::  

The appeals listed below have been filed by the following Appellant No. 1 to 

Appellant No. 4 (hereinafter referred to as "the appellants") against Orders-In-Original 

as detailed below (hereinafter referred to as "the impugned orders") passed by the 

authority shown as detailed below (hereinafter referred to as "the adjudicating 

authority"). 

Sr. 
No. 

Appeal 
File No. 

Appellant Appellant 
No. 

010 No. Passed by 

01 V2/97/G 
DM/2019 

Gujarat Mineral Development 
Corporation Limited, Akri Mota 
Thermal Power Station, Nani Chher, 
Lakhpat-Kachchh 

Appellant 
No.1 

071AC12019 
dtd. 
05.07.2019 

AC, CGST 
Dvn.-Bhuj 

02 V2/98/G 
DM/2019 

Gujarat Mineral Development 
Corporation Limited, Lignite Project, 
S.K.V. Nagar, Pandhro, Lakhpat- 
Kachchh 

Appellant 
No.2 

08/AC/2019 
dtd. 
08.07.201 

AC, CGST 
Dvn.-Bhuj 

03 V2/115/ 
GDM/20 
19 

Gujarat Mineral Development 
Corporation Limited, Mata Na Madh 
Lignite Project, Village-Mata Na 
Madh, Post-Ravapar, Taluka- 
Nakhatrana-Kachchh 

Appellant 
No.3 

10/JC/2019 
-20 
dtd. 
20.08.2019 

JC, CGST, 
Gandhidham 

04 V2/1 19/ 
GDM/20 
19 

Gujarat Mineral Development 
Corporation Limited, Calcined 
Bauxite Project, Gadhsisa, Mandvi- 
Kachchh 

Appellant 
No.4 

07/DC/Mun 
dra/2019- 
20 
dtd. 
27.09.2019 

DC, CGST, 
Mundra 
Dvn., 
Gandhidham 

2. Brief facts of the case are that during the course of inquiry initiated against the 

appellants, it was revealed that they recovered amount from the supplier/service 

contractor for agreeing to bear the damages for failure to deliver the goods or to 

perform the services as per time schedule or not, according to the terms of contracts, 

as Liquidated Damages/Penalties towards late delivery of material supplied or work 

performance for 'Breach of Contract'. The liquidated damages were recovered by the 

appellants from the outstanding payment due to suppliers/service providers and 

such amount shown by the appellant in their books of account under the head "Other 

Income" or "Liquidated Damages" from supplier/service providers. The said activity 

appeared to be a declared service under Section 66 E(e) of the Finance Act, 1994 

(hereinafter referred to as "the Act") and liable to service tax. However, the 

appellants have not paid the service tax. SCNs No. (i) DGGI/AZU/36-59/2018-

19 dated 05.09.2018; (ii) DGGI/AZU/36-48/2018-19 dated 23.08.2018; (iii) 

DGGlIAZU/36-55/201 8-19 dated 05.09.2018 and (iv) DGGl/AZU/36-47/201 8-19 

dated 23.08.2018 for demanding of service tax of (i) Rs. 40,89,700/-; (ii) Rs. 

1,26,95,142/-; (iii) Rs. 3,35,458/- and (iv) Rs. 12,28,554/- respectively issued to 

the Appellant No. 1 to Appellant No. 4 respectively which were adjudicated by the 

adjudicating authority vide impugned orders who confirmed the demand of service 

tax of (i) Rs. 40,89,700/-; (ii) Rs. 1,26,95,142/-; (iii) Rs. 3,35,458/- and (iv) Rs. 

12,28,554/- respectively along with interest and imposed equal penalty of (i) Rs. 

40,89,700/-; (ii) Rs. 1,26,95,142/-; (iii) Rs. 3,35,458/- and (iv) Rs. 12,28,554/- 
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-4- 
respectively. 

3. Aggrieved, the appellants preferred the present appeal, inter-a/ia, on the grounds 

as under: 

(i) that the adjudicating authority erred by holding that recovery of Liquidated 

Damages is declared service as per clause (e) of Section 66E read with clause (44) and 

(51) of the Section 65B of the Act; that adjudicating authority was not correctly held that 

the claim of Liquidated Damages are considerations for tolerating an act of non 

performing the contractual obligation by the service provider; that the adjudicating 

authority failed to appreciate that the act of recovering Liquidated Damages is neither 

active activity nor passive activity; that the adjudicating authority failed to appreciate that 

clause (e) shall be invoked where act of toleration has been agreed as an obligation by 

one person forming essence of the contract and not mere consequence. 

(ii) that the situation was completely revenue neutral and charging of service tax by 

the appellant would have been made available as Cenvat credit to the contractors and 

hence, it had not resulted into any loss to the exchequer. 

(iii) that the adjudicating authority failed to justify reasons for invocation of provisions 

for limitation as provided in Section 73(1) of the Act. 

(iv) that the adjudicating authority was not justified in demanding interest under 

Section 75 of the Act, imposing penalty under Section 77 & 78 of the Act. 

4. Personal Hearing in the matter was given on 18.12.2019, 02.01.2020, 

31.01 .2020, 13.02.2020 and 20.02.2020 but no one from the appellant side appeared. 

5. I have carefully gone through the facts of the case, the impugned orders, 

grounds of appeals and written as well oral submissions made by the appellants. The 

issue to be decided in the present appeals is whether the amount of liquidated 

damages recovered by the appellants from the vendors/suppliers towards non- U 
fulfillment of their contractual obligation of supply of goods/services is chargeable 

to service tax or not. 

6. The facts on records are that the appellants were charging and recovering 

liquidated damages for delay in supply contract and service contract as per the written 

agreement between them. The liquidated damages so received, amounts to additional 

consideration, over and above the principal, were recovered by the appellants from the 

outstanding payment due to the suppliers/service providers. Such amount was booked 

by the appellants in their books of account under the head "Other Income" or 

"Liquidated Damages". 

6.1 I find that it is business practice to have some contractual conditions and 

specifications for future transactions and one of such situations is when breach of 
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5 
contractual obligation arises. Liquidated damages are such monetary compensation 

meant to mitigate the suffering caused due to breach of contract committed by either of 

the parties to a contract. Further, performance is the essence of a contract, while 

damages result from failure to perform as per agreed terms. Damages are to dissuade 

unsatisfactory performance or non-performance of a contract. It is an expression of 

such dissatisfaction resulting from flawed or delayed performance of contract. 

6.2 Section 65B clause (44) of the Finance Act, 1994 defines the term 'service" as- 

Section 65B (44) of the Act: "service" means any activity carried out by a person for another for 
consideration and includes a declared service. 

From the above, 'service' means any activity carried out by a person for another for 

consideration. It includes a declared service, subject to certain exclusions like transfer 

of title in goods or immovable property, transaction in money or actionable claims, etc. 

6.3 The term "activity" has not been defined under the Act. However, the Service Tax 

Education Guide, issued by C.B.E. & C on 19.6.2012, spells out significance of the 

terms 'Activity', which could be active or passive and that includes the services declared 

under Section 66E of the Finance Act, 1994. 

6.4 The clause (e) of Section 66E of the Act, as inserted by the Finance Act, 2012, 

reads as- 

(e) Agreement to the obligation to refrain from an act, or to tolerate an act or a situation, or to do 
an act and the above acts constitutes a declared service. 

The above definition lists out the passive activities of forbearance to act, agreeing to an 

obligation to refrain from an act or to tolerate an act within the purview of declared 

service. The Hon'ble Karnataka High Court in case of Karnataka Power Transmission 

Corporation Limited reported as 2019 (366) ELT 716 (Kar.) held that "deeming definition 

of "declared se,'vices" to be taxable sen/ice — It is within legislative competence of 

Union of India — There was nothing unconstitutional and ultra vires about it". 

6.5 The Education Guide on Taxation of Services issued by the Tax Research Unit, 

CBIC has clarified that, 

6.7. 1 Would non-compete agreements be considered a provision of service? 

Yes. By virtue of a non-compete agreement one party agrees, for consideration, not to compete 
with the other in any specified products, services, geographical location or in any other manner. 
Such action on the part of one person is also an activity for consideration and will be covered by 
the declared services. 

From the above, 'non-compete agreements' wherein parties agree not to engage into 

direct or indirect competition would also fall within the ambit of the above clause. 

6.6 Further, the Entry Serial No. 57, as inserted in the mega exemption Notification 

No. 25/2012-ST., dated 20-6-2012, as amended by the Notification No. 22/2016-S.T., 

dated 13-4-2016, exempts services provided by Government or a local authority by way 

of tolerating non-performance of a contract for which consideration in the form of fines 

or liquidated damage is payable to the Government or local authority under such 
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-6- 
contract. 

6.7 The above exemption is also supported by the CBEC vide its Circular No. 

192/0212016-S.T., dated 13.4.2016. This exemption of services provided by the 

Government by way of tolerating an act indicates that such services provided by any 

person other than Government is liable to Service Tax. 

6.8 The above issue has been addressed in clause (x) of sub-rule (1) of Rule 6 of 

Service Tax (Determination of Value) Rules, 2006 (inserted, by Service Tax 

(Determination of Value) Second Amendment Rules, 2012 vide Notification No 

24/2012-ST, dated 6.06.2012 w.e.f. 1.7.2012) which is reproduced below, for drawing 

certain inferences in this context. 

RULE 6: Cases in which the commission, costs, etc., will be included or excluded. — 
(1) Subject to the provisions of Section 67, the value of the taxable services shall include, - 
(x) The amount realized as demurrage or by any other name whatever called, for the provision of 
a service beyond the period originally contracted or in any other manner relatable to the provision 
of sen/ice. 

The term "demurrage", a form of liquidated damages, "or by any other name whatever called" and 
"or in any other manner relatable to the provision of service" concludes that compensation in any 
manner relatable to the provision of service for breach of contract by whatever name called would 
merit inclusion in the value for the purpose of Service Tax levy. 

6.9 The above conclusion is further strengthened by the following exclusion clauses 

under Rule 6(2) of the Valuation Rules. The relevant portion is extracted below. 

6(2) Subject to the provisions contained in sub-rule (1), the value of any taxable service, as the 
case may be, does not include - 
(i)  
(ii)  
(iii)  
(iv) Interest on delayed payment of any consideration for the provision of services or sale of 
property, 
(v)  
(vi) Accidental damages due to unforeseen actions not relatable to the provision of service; 
(vii)  

(Emphasis supplied) 

6.10 All the above exclusions are to some extent tolerating an act or a situation by the 

person receiving the amount. Interest is for tolerating an act of delay in receiving U 
payment for supplies made; Accidental damages are for tolerating a loss or an injury 

caused due to the negligence of the service provider or a supplier during the course of 

making supplies or rendering service. 

6.11 I find that the liquidated damages paid by the supplier for delayed supply of the 

materials and such delay tolerated by the buyer on payment of an amount as agreed 

upon by a written or oral agreement, then such an act is a declared service and 

liquidated damage paid is the consideration for the said service rendered. Thus, I find 

that the amount recovered by the appellants from the vendors/suppliers towards non-

fulfillment of their contractual obligation of supply of goods/services amounts to 

liquidated damages and the legislative intention is very clear that any compensation 

recovered as liquidated damage for breach of contract, barring the above exclusions, is 

taxable. 
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6.12 I find that under the GST law also, liquidated damages are treated as services 

and GST is applicable in terms of Clause 5(e)of Schedule-Il of the Act. 

Paragraph 5 of Schedule I/to CGST Act provides a list of activities to be treated as 'supply of 
sen/ices' which inter a/ia comprises — "(e) agreeing to the obligation to refrain from an act, or to 
tolerate an act or situation, or to do an acf'. 

6.13 Further, I find that recently, the Maharashtra Authority for Advance Ruling in the 

case of Maharashtra State Power Generation Company Limited,(2018(5) TM! 1332-

Authority for Advance Ru/in g-Maharashtra) has held that Goods and Services Tax at 

the rate of 18% would be payable on liquidated damages received by the said company 

for delayed supply under a contract. The AAR has considered Liquidated Damages to 

be a consideration for agreeing to the obligation to tolerate an act or a situation, which 

is treated as a supply of service under para 5(e) of Schedule II of the Central Goods 

and Services Act, 2017. 

6.14 In view of my discussions and findings above, I hold that, liquidated damages are 

taxable in terms of the declared services enlisted under clause (e) of Section 66E of the 

Act. 

7. I observe that though the appellant are registered with the Department for 

payment of Service Tax and are filing returns on regular basis and are fully conversant 

with the service tax law and procedures, they have failed to discharge the appropriate 

service tax liability on the amounts received towards "Liquidated damages" and this fact 

was never brought to the notice of the Department. They have filed the ST 3 returns 

incorrectly by not showing the income from liquidated damages in returns. 

7.1 The statute reposes great faith on the assessee to assess the service tax liability 

and pay the same on their own. A specific question was posed as to whether service 

tax was paid on liquidated damages recovered, they have stated that those price 

discount clauses are in the nature of discount to be extended by suppliers / vendors 

towards delay on completion of supply or delay in execution of works. Thus, it is quite 

evident that there is additional income generated in the course of provision of services; 

however, the same was not taken into account while calculating their service tax liability 

under the mistaken belief that it was not taxable. 

7.2 Moreover, the liquidated damages fall squarely within the ambit of Declared 

Services. In the instant case, due to inquiry initiated by the department against the 

appellants, the fact of non-payment of service tax, has come to light. The non-payment 

of service tax would have gone unnoticed causing loss to the exchequer but for 

verification of records which was collected based on intelligence. Thus, the appellant 

has willfully suppressed the facts about the taxable services provided, with an intention 

to evade payment of service tax. Their plea of belief that the said amounts of liquidated 

damages were not chargeable to tax is an afterthought to cover their willful 

suppression. Therefore, I am of the considered view that the impugned orders are 
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correct, proper and legal. 

8. In view of the above, I uphold the impugned orders and reject appeals filed by 

the appellant. 

dccf l31'4lQ1 ci"! 1 cl'cl 3Lc1d d T\3lldlI 

8.1 The appeals filed by the appellant stand disposed off in above terms. 

(GOPl NATH) 
Commissioner (Appeals) 

By Reqd. Post AD.  
To, 
01 Gujarat Mineral Development 

Corporation Limited, Akri Mota 
Thermal Power Station, Nani 
Chher, Lakhpat-Kachchh 

1Hzi ciqI cpIq 

iftj q-4 tj 11 
- 

02 Gujarat Mineral Development 
Corporation Limited, Lignite 
Project, S.K.V. Nagar, 
Pandhro, Lakhpat-Kachchh 

j.Içi 1i-Nc1 ciqk lVH 

- 

03 Gujarat Mineral Development 
Corporation Limited, Mata Na 
Madh Lignite Project, Village- 
Mata Na Madh, Post-Ravapar, 
Taluka-Nakhatrana-Kachchh 

Id 1Hc-1 cciqk ci)!LiH 
{ii ci', 

ITc1Jldl1! , L11-clN, d!çJ,cPl- 
-liUl!, cf 

04 Gujarat Mineral Development 
Corporation Limited, Calcined 
Bauxite Project, Gadhsisa, 
Mandvi-Kachchh 

Nld FHi cqk lLi1l-I 
{{i iciii 

() VF1 9-1 ThJci'd, p1L1 cP 1c1 1-TLl 3cqlc J, tP '3141cl1lc , 

3i-IcIlc c) \311'-1cp14) cj, I 

() 1Il, T1T c c-!lc , 11Tff[ ct)  '31Icict ciILc1I1 c1l 
() *lci'cI I?,ci.ci, flL1 c cflLl lc ci, 1T11T ci) '3llc1ct 

ciIL'c1
___ ____ ____ ___ ____ 

(') *lLlcP 31IJ,cd, {1.1 cN 1ci 3Ic ccP  J1U1, f 4)  31lc1cP 

cPl4c1l1cJ,l ___ ___
___ ___ ___ ____ 

(k)   31NJ,ci'cI, 4) tlT ,ci 1L1 3c-1!c. ecP 4-lU.1, Jjcl cP) 31lcic1 
ctR{ci!1 cI 

() 11gp11 

(Is) F.No.V2/98/GDM/2019 () F.No.V2/115/GDM/2019 

(S) F. No. V2/119/GDM/2019 
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