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The appeal under sub section 52% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescribed under Rule 9 (2& & 9(24) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified

copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . .
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) amount determined under Section 11 D;

i1) amount of erroneous Cenvat Credit taken, .
ii1) amount payable under Rule 6 of the Cenvat Credit Rules L.
- provided further that the provisions of this Section shall not %gplg. to the stay aRphcatlon and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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A revision_application lies to the Under Secre’car%,l to the Government of India, Revision Application Unit,
Ministry of Finance, Degaxtment of Revenue, 4th Floor, Jeevarn Deep Building, Parliament Street, New Delhi-
1100071, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-

section {1} of Section-35B ibid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from gne warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the manufacture of thé goods which are exported to"any country or territory outside India.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

of this Act or the Rules made there under such order is %assed by the Commissioner (Appeals) on or after, the
date appointed under Sec. 109 of the Finance {No.2) Act, 1998.
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The above aplphcaIJon shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals), Rules, 2001 within 3 months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two, copies each of the OIQ and Order—In-Apgea.E It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-
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:: ORDER-IN-APPEAL ::

The present appeal has been filed by the Assistant Commissioner,
CGST Division-Bhuj on behalf of the Commissioner, Central GST &
Central Excise Gandhidham (hereinafter referred to as “the Appellant
Department”) against the Order-in-Original No. 05/Asst. Commr./2019
dated 29.03.2019 passed by the Assistant Commissioner, CGST Division,
Bhuj (hereinafter referred to as ¢ the adjudicating authority’) in the case
of M/s Punia Zinox Pvt. Ltd. Survey No. 179/2, Bhuj-Bachau road,
Village-Dhaneti, Bhuj, Kutch (hereinafter referred to as ‘the
Respondent?’).

2.  The brief facts of the case are that during the course of CERA audit, it
was observed that during the period from June-2014 to June-2017 the
Respondent had availed and utilized the Cenvat credit of Service Tax paid
on outward transportation of finished goods beyond the Place of Removal
(hereinafter referred to as “POR”) i.e from the factory gate to the
customer’s premises to the tune of Rs. 6,30,421/- which was inadmissible.
In view of the above observation, a Show Cause Notice dated 01.10.2018
was issued to the respondent proposing to recover the wrongly availed and
utilized Cenvat credit of Rs. 6,30,421/- under Rule 14 of the CCR read
with Section 11A(4) of the Central Excise Act, 1944 (hereinafter referred to
as ‘the Act’) alongwith interest and penalty under Rule 15 of the Cenvat
Credit Rules, 2004 (hereinafter read to as the ‘CCR’) read with Section
11AC of the Act. The adjudicating authority, vide impugned order,
dropped the proceedings initiated under the said SCN dated 01.10.2018,
holding that Rule 2(l) of the CCR makes it clear that the service used by a
manufacturer, whether directly/indirectly/in/or in relation to, ‘outward
transportation of final products up to the POR” is a valid input service for

the purpose of taking credit under Rule 3 of the CCR.

3. Being aggrieved by the impugned order, the appellant-department

filed the present appeal, interalia, on the following grounds:-

3.1 That the issue of ‘place of removal’ in light of the amended Cenvat
Credit Rules vide Notification 10/2008-CE (N.T.) dated 01.03.2008 has

"~ been clarified at length by the Hon’ble Supreme Court in the case of

iy
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Commissioner of Central Excise & S.Tax Vs M/s Ultra Tech Cement Ltd,
reported in 2018(9) G.S.T.L 337 (S.C).

3.2 That the present case pertains to the post amendment Cenvat Credit
Rules, 2004, where the ‘Input Service’ is restricted to service used by the
manufacturer for “outward transportation upto the place of removal”.
Prior to the amendment i.e till 2008 ‘Input Service’ was inclusive of
services used by the manufacturer for “outward transportation from the
place of removal”; that the pre-amendment situation has been settled in
the case of Commissioner of Central Excise, Belgaum Vs M/s. Vasavadatta
Cements Ltd. wherein Input service is restricted ‘upto the place of removal’

i.e the factory and its referable only, such depot, warehouse etc.

3.3 That the ‘place of removal’ includes only the places which are related
to the manufacturer i.e depot, premises of a consignment agent or any
other place or premises from where the excisable goods are to be sold after
their clearance from the factory; that the expression ‘any other place or
premises is stated to be where excisable goods ‘are to be sold’; that the
place or premises from where excisable goods are to be sold can only be
the manufacturer’s premises or premises referable to the manufacturer,
therefore the buyer’s premises can never be a place of removal and cenvat
credit of service tax paid on outward transportation upto the buyer’s

premises is not available to the respondent.

3.4 That the adjudicating authority has erred in relying in Circular No.
1065/4/2018-CX dated 08.06.2018 for determination of the place of
removal in the post-amendment era and also in interpreting the case of
M/s Ultra Tech Cement Limited and the case of Commissioner of Cus. &
C.Ex., Nagpur, Vs Ispat Industries Limited, reported in 2015 (324) ELT 670
(S.C.), therefore the impugned order passed by the adjudicating authority

is not legal and proper and is required to be set aside.

4. The Respondent vide letter dated 30.01.2020 submitted Memorandum

of Cross Objections, inter alia, submitting as under:

4.1 That their case is covered by para 4 captioned as “Exceptions” of
CBEC Circular No. 1065/4/2018-CX, dated 08.06.2018 that was issued

in the wake of decision of Hon’ble Supreme Court in the case of Ultra Tech

%
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Cement Ltd. dated 01.02.2018; that according to para 4 ibid, the general
principal for determination of place of removal laid by the Hon’ble
Supreme Court in the case of CCE Vs Ispat Industries Ltd., would apply to
all situations except where the ownership risk in transit, remained with
the seller till goods are accepted by buyer on delivery and till such time of
delivery, seller alone remained the owner of goods retaining the right of
disposal; that the adjudicating authority has categorically held in para
12.3 of the impugned order that the right of disposal is reserved with the
seller (Respondent) until the goods are approved and taken delivery of by
the buyer; that the finding concluded that place of removal is the buyer’s
premises has nowhere been disputed by the appellant-department; that
the appeal is contrary to CBEC Circular referred above and therefore, the

same is liable to be rejected.

4.2 That the decision of Hon’ble Supreme Court in the case of CCE Vs
Ispat Industries Ltd. was with regard to valuation and not Cenvat credit;
that even if the same is applied to decide cases involving cenvat credit

issues, their case is squarely covered by para 4 of the above Circular

dated 08.06.2018.

4.3 That as per para 5 of Circular dated 08.06.2018, the Hon’ble Supreme
Court in the case of Ultra Tech Cement Ltd. has held that Cenvat credit on
GTA service availed for transportation of goods from the place of removal
to buyer’s premises was not admissible; that after the amendment in the
definition of ‘input service’ under Rule 2(]) of the CCR, 2004, effective from
01.03.2008, the service is treated as input service only ‘upto the place of
removal’; that at para 6, the Circular directs the field formation to examine

individual cases based on facts and circumstances of each of the case.

4.4 That as per para 11 of the Hon’ble Supreme Court’s judgment in the
case of Ultra Tech Cement Ltd., the definition of ‘place of removal’ and the
conditions which are to be satisfied have to be in the context of ‘upto’ the
place of removal; that the adjudicating authority has concluded that they
had availed the outward GTA service upto the place of removal, i.e buyer’s
premises and the same is as per para 4 of the Circular dated 08.06.2018;
that the contention of the appellant-department to deny the Cenvat credit

W
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5. The Appellant-department did not appear for the personal hearing.

5.1 In Hearing, Shri Vikas Mehta, Consultant and authorized
representative of the Respondent appeared on behalf of the respondent for
the personal hearing. He reiterated the submissions already made and
requested to set aside the impugned order and disallow the appeal filed by
the Department.

6. I have carefully gone through the facts of the case, the impugned
order, appeal memorandum of the Appellant-department and cross
objections filed by the Respondent. The limited issue to be decided in the
present appeal is whether the respondent is eligible for cenvat credit of
service tax paid on outward transportation of final product from the

factory gate to the customer’s premises or not.

7. 1 find that the issue in the present case is covering the period June-
2014 to June-2017 i.e the period pertaining to the amended definition of
‘input service’ w.e.f. April 1, 2008. The definition of ‘input service’ as
contained in Section 2(1) of the Cenvat Credit Rules, 2004 for the period
after April 1, 2008 reads as under:

2(1) "input service” means any service, -
(i) used by a provider of taxable service for providing an output
service; or
(ii) used by the manufacturer, whether directly or indirectly, in or in
relation to the manufacture of final products and clearance of final

products upto the place of removal,

and includes services used in relation to setting up, modernization,
renovation or repairs of a factory, premises of provider of output
service or an office relating to such factory or premises,
advertisement or sales promotion, market research, storage upto the
place of removal, procurement of inputs, activities relating to
business, such as accounting, auditing, financing, recruitment and
quality control, coaching and training, computer networking, credit
rating, share registry, and security, inward transportation of inputs
or capital goods and outward transportation upto the place of

removal”

7.1 In the main definition, the expression “clearance of final products
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from place of removal” was replaced by the expression “clearance of final
product upto the place of removal”. Thus, it is only ‘upto the place of
removal’ that the service is treated as input service. The said amendment
has changed the entire scenario. The benefit, which was admissible even
beyond the place of removal, now gets terminated at the place of removal
and doors to the Cenvat credit of input tax paid gets closed at that place.
This credit cannot travel therefrom. It becomes clear from the plain
reading of this amended Rule, which applies to the period in question
(June-2014 to June-2017), that the Goods Transport Agency service used
for the purpose of outward transportation of goods, i.e. from the factory to
customer’s premises, is not covered within the ambit of Rule 2(l)(i) of

Rules, 2004.

7.2 Thus, I hold that once the final products are cleared from the
factory premises, extending the credit beyond the point of clearance of
final product is not permissible under Cenvat Credit Rules and post
clearance use of services in transport of manufactured goods cannot be
input service for the manufacture of final product. The credit of service tax
used by the respondent for transportation of their final product cannot be
considered to have been used directly or indirectly in relation to clearance
of goods from the factory viz. place of removal in terms of Rule 2(]) of the
Rules and as such cannot be considered as input service to avail Cenvat
credit. In this regard, I place reliance in the Civil Appeal No. 11261 of
2016 in the Supreme Court of India in the case of Commissioner of
Central Excise and Service Tax Vs M/s Ultratech Cement Ltd. wherein
the Apex Court held clearly that ‘Cenvat Credit on goods transport agency
service availed for transport of goods from place of removal to buyer’s

premises was not admissible to the respondent after the said amendment.’

7.3 Thus, 1 hold that the credit of service tax paid on outward
transportation is not available to the respondent as held by the Supreme
Court on February 2018 in the case of Commissioner of Central Excise
and Service Tax Vs M/s Ultratech Cement Ltd. in the Civil Appeal No.
11261 of 2016.

8. Further, I find that the respondent has heavily relied on the Board’s
Circular No. 1065/4/2018-CX, dated 08.06.2018 with reference to “Place

of removal”.
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I find that the issue of ‘place of removal’ in light of the amended CCR
vide Notification No. 10/2008-CE (N.T.) dated 01.03.2008 has been
clarified at length by the Hon’ble Supreme Court in the case of
Commissioner of Central Excise and Service Tax Vs M/s Ultratech

Cement Ltd. wherein it has been held that:

7. It may be relevant to point out here that the original definition of
input service’ contained in Rule 2(l) of the Rules, 2004 used the
expression ‘from the place of removal’. As per the said definition, service
used by the manufacturer of clearance of final products ‘from the place
of removal’ to the warehouse or customer’s place etc., was eligible for
Cenvat Credit. This stands finally decided in Civil Appeal No. 11710 of
2016 (Commissioner of Central Excise Belgaum v. M/s. Vasavadatta
Cements Ltd.) vide judgment dated January 17, 2018. However, vide
amendment carried out in the aforesaid Rules in the year 2008, which
became effective from March 1, 2008, the word ‘from’ is replaced by the
word ‘upto’. Thus, it is only ‘upto the place of removal’ that service is
treated as input service. This amendment has changed the entire
scenario. The benefit which was admissible even beyond the place of
removal now gets terminated at the place of removal and doors to the
cenvat credit of input tax paid gets closed at that place. This credit
cannot travel therefrom. It becomes clear from the bare reading of this
amended Rule, which applies to the period in question that the Goods
Transport Agency service used for the purpose of outward
transportation of goods, i.e. from the factory to customer’s premises,
is not covered within the ambit of Rule 2(l)(i) of Rules, 2004. Whereas the
word ‘from’ is the indicator of starting point, the expression ‘upto’

signifies the terminating point, putting an end to the transport journey.

11. As can be seen from the reading of the aforesaid portion of the
circular (ie 2007), the issue was examined after keeping in mind
judgments of CESTAT in Gujarat Ambuja Cement Ltd., 2007(6) S.T.R.
249 and M/s. Ultratech Cement Ltd., 2007(6) S.T.R. 364 (Tribunal-
Ahmedabad). Those judgments, obviously, dealt with unamended Rule
2(l) of Rules, 2004. The three conditions which were mentioned
explaining the ‘place of removal’ as defined under Section 4 of the Act,

there is no quarrel upto this stage. However, the important aspect of

0
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the matter is that Cenvat Credit is permissible in respect of
‘input service’ and the Circular relates to the unamended
regime. Therefore, it cannot be applied after amendment in the
definition of ‘input service’ which brought about a total change.
Now, the definition of ‘place of removal’ and the conditions
which are to be satisfied have to be in the context of ‘upto’ the
place of removal. It is this amendment which has made the
entire difference. That aspect is not dealt with in the said

Board’s circular, nor it could be.”

I find that the present case pertains to the post amendment Cenvat
Credit Rules, 2004, where the ‘Input Service’ is restricted to service used
by the manufacturer for ‘outward transportation upto the place of
removal”’. Prior to the amendment i.e till 2008, “input service” was
inclusive of services used by the manufacturer for ‘outward transportation

from the place of removal’.

Further, I find that ‘place of removal’ in the case of Commissioner of
Cus. & C.Ex., Nagpur Vs Ispat Industries Limited, as reported in 2015
(324) ELT 670 (S.C.) the Hon’ble Supreme Court has held that-

“22. To complete the picture, by an Amendment Act with effect from
14.5.2003, Section 4 was again amended so as to re-include sub-clause
(iii) of old Section 4(3)(b) (pre 2000) as Section 4(3)(c)(iii). This amendment

reads as follows:-

"(3)(c)(ii1) a depot, premises of a consignment agent or any other place
or premises from where the excisable goods are to be sold after their
clearance from the factory;"

Also, Rule 5 of the Central Excise Rules was substituted, with effect from
1.3.2003, to read as follows:

"Rule 5. Where any excisable goods are sold in the circumstances
specified in clause (a) of sub-section (1) of section 4 of the Act except the
circumstances in which the excisable goods are sold for delivery at a
place other than the place of removal, then the value of such excisable
goods shall be deemed to be the transaction value, excluding the cost of

transportation from the place of removal upto the place of delivery of such

 excisable goods. , a/
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Explanation 1 - "Cost of transportation” includes -
(i) the actual cost of transportation;, and

(ii) in case where freight is averaged, the cost of transportation

calculated in accordance with génerally accepted principles of costing.

Explanation 2 - For removal of doubts, it is clarified that the cost of
transportation from the factory to the place of removal, where the factory
is not the place of removal, shall not be excluded for the purposes of
determining the value of the excisable goods."

23. It is clear, therefore, that on and after 14.5.2003, the position as it
obtained from 28.9.1996 to 1.7.2000 has now been reinstated. Rule 5 as
substituted in 2003 also confirms the position that the cost of
transportation from the place of removal to the place of delivery is to be
excluded, save and except in a case where the factory is not the place of

removal.

24. It will thus be seen that, in law, it is clear that for the period
Jrom 28.9.1996 up to 1.7.2000, the place of removal has reference
only to places from which goods are to be sold by the
manufacturer, and has no reference to the place of delivery which
may be either the buyer's premises or such other premises as the

buyer may direct the manufacturer to send his goods.”

Thus, I find that the place of removal includes only the places
which are related to the manufacturer i.e depot, premises of a
consignment agent or any other place or premises from where the
excisable goods are to be sold after their clearance from the factory. A
depot, the premises of a consignment agent, or any other place or
premises from where the excisable goods are to be sold after their
clearance from the factory are all places of removal. Each of these
premises is referable only to the manufacturer and not to the buyer of
excisable goods. The depot, or the premises of a consignment agent of the
manufacturer are places which are referable only to the manufacturer.
The expression ‘any other place or premises’ refers only to the
manufacturer’s place or premises because such place of premises is
stated to be where excisable goods ‘are to be sold’. Therefore, I agree with
appellant-department and hold that the buyer’s premises can never be a
place of removal and Cenvat credit of service tax paid on outward

transportation upto the buyer’s premises is not available to the

(v
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respondent.

9. Further, I find that the determination of place of removal in the post-
amendment era has been clarified by the Hon’ble Supreme Court in the
case of Commissioner of Central Excise and Service Tax Vs M/s

Ultratech Cement Ltd. wherein it has been held that-

“Secondly, if such a circular is made applicable even in respect of
post amendment cases, it would be violative of Rule 2(l) of Rules,

2004 and such a situation cannot be countenanced.”

The said case was affirmed in 2018(13) G.S.T.L. J101(S.C.) wherein
the Hon’ble Apex Court on 24.04.2018 dismissed the review petition filed
by Ultratech Cement Ltd. and held that -

........ We have carefully gone through the Review Petition and the
connected papers. We find no error much less apparent in the order

impugned. The Review Petition is, accordingly, dismissed.”

Therefore, 1 find that the reliance placed by the respondent on
Circular no. 1065/4/2018-CX dated 08.06.2018 does not hold good as
the words, “clearance of final products from the place of removal”
appearing in the definition of “input service” under Rule 2(l) of the Rules of
2004 prior to 1-3-2008 were amended by Notification No. 10/2008-C.E.
(N.T.), dated 1-3-2008 by substituting the same with the words, “clearance
of final products upto the place of removal”. The Adjudicating authority
has erred to notice this change in the definition while deciding the present
case, while the case has been decided in the context of the earlier
definition of “input service”. Thus, I find that since the question raised in
the present case is squarely covered by the judgment of the Supreme
Court in the case of Commissioner of Central Excise and Service Tax v.
Ultra Tech Cement Ltd. (Civil Appeal No. 11261 of 2016 decided on 1-2-
2018) [2018 (9) G.S.T.L. 337 (S.C.)], the wrongly availed and utilized
cenvat credit amounting to Rs. 6,30,421/- under Rule 14 of the CCR, read
with Section 11A(4) of the Act alongwith interest is liable to be recovered
from the respondent under Rule 14 of the CCR, read with Section 11AA of

the Act. The respondent is also liable for penalty amounting to Rs.

~.6,30,421/- under Rule 15 of the Cenvat Credit Rules, 2004 read with

QF
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Section 11AC of the Act.

10. In view of the above discussion supported by the judicial
pronouncement of the Apex Court, all the submissions/ reliance placed by

the respondent do not hold good.

11. In view of my above discussions, I set aside the impugned order and

allow the appeal filed by the department.

29 orficeal grRT ad &l TS el BT RueRT Sudied aiid @ Rpa o |

11.1 The appeal filed by the Appellant is disposed off as above.

.

" (Gopi Nath)
Commissioner (Appeals)
By Regd. Post AD

To,
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Copy to:
1) The Principal Chief Commissioner, CGST & Central Excise,

Ahmedabad Zone, Ahmedabad.

2) The Commissioner, CGST & Central Excise Commissionerate, Kutch-
Gandhidham.

3) The Deputy Commissioner, CGST & Central Excise, Division-Bhuj.
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