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Arising out of above mentioned QIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
! GST,

Rajkot / Jamnagar / Gandhidham :

Fltershal & TTAGTE! 1 717 U9 9T /Name & Address of the Appellant 8 Respondent :-

Mundra Container Freight Station Pvt. Ltd., Bharat CFS Zone-1Gujarat Adani Port Ltd. MundraKutch
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wa?. person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:- .

aeffaoT Feaiaa § weafeud gl AT W1 Yo, Feld 3G Yoo Ud R Iy ~rfOHor A &y dis, dwe
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.
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The agfeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as %ﬁescribed under Rule 6 of
Central Excise (Appeal) Rules, 2001 and shall be accomg)amed against one which_at least should be
accompanied ., by a fee _of  Rs. 1,000/- = Rs.5000/-, Rs.10,000/-  where  amount _ of
dutydemand/interest/penalty/refund is %?to, 51ac.,’5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asst. Registrar of branch of any nominated public_sector bank of the place
where the bench of any nominated public s€ctor bank of the fplace where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-
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The apglgﬁal under sub section (1) of Section. 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed
in qual plicate in Form S.T.5' as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be

accompanied by a _copy .of the order appealed against (one of which shall be certified C?P%l. and _should be
mgaaiﬁll‘ed b}i a feesof Rs. 1000/~ ere the amount of service tax & interest demande: penalty levied of
 five 1
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¢ lakhs but not. exceeding Rs. F Lakhs, Rs.10,000/- where the amount of service tax & interest

demanded & penalty levied is more than Lakhs rupees, in the form of crossed bank draft in favour of the
i fhe bench of nominatéd Public Sector Bank of the place where the bench of Tribunal is
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The appeal under sub section éQ% and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescriged under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified

copy) and copy of the order passed by the Commissionerauthormn%lﬂle Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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1944 &1 4RT 350 & 3iererd, St Y T AT, 1994 H URT 83 & T Qareht 1 off w975 &, 34 e & wid
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a

ceiling of Rs. 10 Crores, .
Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken; .
ii1) amount &ayable under Rule 6 of the Cenvat Credit Rules o
- provided further that the provisions of this Section shall not a plby_ to the stay aRphcatlon and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
3RT THR FITANGTOT H1Ag
Revision #p'iication to Government of India: _ )
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A revision %pplication lies to the Under Secretar%l to the Government of India, Revision Application_Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-
110007, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B 1bid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouSe_to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

SR o STEX Tl IS¢ AT 47 1 ForalTel T I8 ATl & TATAHIOT 3 gt e ATl W 7l 915 o5 3097, Yok & e (Rae) &
A H, 3N R & g TRl 3T a1 &7 Fata g /

In case of rebate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the mat%,lufacture of th% gOOdS)%thh are exgorted ttgy any countr_ryy or territory outside India.

& 3¢ Yo FT AT U FeqT ST & a1eX, #19Tel AT ST i Arel il g1 /
In case of goods eXported outside India export to Nepal or Bhutan, without payment of duty.

AT Scd1e & 3cuTet Yeh & ST & fU St 53¢ e 3 ifbfaus vd 56 Affiew wawrs & qga A & 715 §
3R R 3T St 3T (31her) & EaRT o AT (1. 2),1998 1 4RT 109 F ZaRT Ry Y 915 ARG 3rerar FHRIAE
X a7 91 # gk feT e g/

C(;,‘red._it of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

s Act or the'Rules made there under such order is passed by the Commissi Appeal th
date appointed under Sec. 109 of the Finance (No.2) Act,g998. Y sioner {Appeals) on or after, the

SUTT ITde i a1 UIHar YuT &A1 EA-8 H, St &1 $eild 3cuiee e (3rdier)fagsmaeh, 2001, & @s 9 F sigda
RffEse &, 5 3mder & 980T & 3 ATg & 3aIid A TN TRT | STRIFd 3dee & 1Y T I 7 dier I i & widm
FHoraeT $1 Sl ART| TR & FiI 3G Yook HTOGA, 1944 Fr 4RT 35-EE & T e Qo I 3emell & ae &

dlt I TR-6 Fr Ul Gera=T 1wy anfge) /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Exci

(Appeals), ng) es, 2001 within 3 months i%)om the date on which the ogder sought to be a ;(>)eal<§:cr11 aalain)gilsig
communicated and shall be accompanied by two_copies each of the OIQ and Order-In-Ap eaf It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescnl?ed under Section 35-

EE of CEA, 1944, under Major Head of Account.

QAT 3det & WY fAeiia i@ e eee 1 el &1 sl aie |
STET HeA3sT ThaT Ueh S T AT SHY H g1l $9F 200/ - F7 I o ST 3 AT Horeer I U g 9 § ey &
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The revision appli?ation shall be accompanied, by a fee of Rs. 200/- where th t involved in R (@]
Lac or less ang %s. 1000/- where the anIJ)ount imyolved is more tha{'l lglpees O%gxlt}ggn nwolved in Rupees Une

I 30 IS H S HeT 3N HT FAQT § A FedeF HA HEA & FAT Yo &7 897, ITIF &1 § Biar o oy | 59

T F B g o 3 ToEr Ul i § qae AT aenrufY srdedr SATeRer HY U 3rder AT ST SRAR F U HATT
ﬁ?{ﬂ ST 2l / In case, if the order covers variousnumbers of order- in Original, fee for each O.1.O. should be
paid in the aforesaid manner, not withstanding the fact that the one appeal to the Api){e,llant Tribunal or. the

one a;l%)hcatlon to the Central Govt. As the casé may be, is filled to avoid scriptoria work if excising Rs. 1 lakh
fee of Rs. 100/- for each.

JUERNTAT AT o 38T, 1975, & qqel-1 & ITHR 37 I Td T I H 9fd W Fuifa 6.50 s &

AT A i o alen I/
One copy of application or 0.1.0. as_the case may be, and the order of the adjudicaﬁnglauthority shall bear a
court fée stamp of Rs.6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended.

TYHAT 3[h, Pl 3G Aeeh T FarhT AN =raniRieor (w RfY) Tigamadh, 1982 # afdla vd 3y gafeya Al
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.
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' For the elaborate, detailed and latest provisjons relating to filing of appeal to the higher appellate authority, the
-appellant may refer to the Departmental website www.¢ ec.gov.%n. PP gh PP R
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:: ORDER IN APPEAL ::

M/s. Mundra Container Freight Station Pvt. Ltd. (herein after
referred to as “Appellant”) filed present appeal against Order-in-Original
01/DC/MUNDRA/2019-20 dated 06.06.2019 (hereinafter referred to as
‘the impugned order’) (Corrigendum to OIO No. 23/DC/Mundra/2018-
19 dated 06.06.2019 issued from F.No.: V/15-21/Mundra/Adj./2018-19
dated 24.09.2019) passed by the Deputy Commissioner, Central GST,
Mundra Division, Mundra, (hereinafter referred to as ‘the adjudicating

authority’):-

2. The brief facts of the case are that audit conducted by the
department objected to the credit availed by the Appellant of the service
tax paid on repair & maintenance of their warehouse. It was alleged by the
audit that as per work order dated 01.10.2015 entered between M/s SOG
Infratech and the Appellant, M/s SOG Infratech was entrusted to carry
out the repair and maintenance work of the floor area of the warehouse
along with supply of matefials, required in the execution of said work. The
said work is to be classified as ‘works contact’ service. Therefore, the
credit availed of service tax paid on the said service as ‘input service’ was
not admissible to the Appellant. Hence, the proceedings were initiated by
issuance of show-cause notice dated 04.05.2018, demanding cenvat credit
of Rs.7,20,992/- along with interest and proposing imposition of penalties
on the appellant under the relevant provisions of Cenvat Credit Rules,
2004 (hereinafter referred to as ‘the CCR’) read with relevant provisions
of Finance Act, 1994 (hereinafter referred to as ‘the Act’). Upon
adjudication of the said show-cause notice, the adjudicating authority
confirmed the demand of CENVAT Credit along with interest and imposed
equal amount of penalty under section 78 of the Act on the appellant in
the impugned order. However, penalty under Section 76 was dropped

under the impugned order.

3. Being aggrieved with the impugned order, the appellant preferred

the instant appeal, inter-alia, on the various grounds as under:

3.1. That the findings of adjudicating authority are incongruent with the

Pl
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Appeal No: V2/109/GDM/2019

nomenclature mentioned in the invoices, specified in the SCN, as the said
invoices deals with breaking, removal of flooring and sub-base of
warehouse; that no goods were supplied to the appellant and they received
only repair & maintenance service. Consequently, the adjudicating
authority erred in treating the service as ‘works contract’ service.
Therefore, the impugned order is not tenable in law and needs to be

quashed and set aside.

3.2. That the issue involved is that of interpretation of law, hence,
extended period cannot be invoked; that said SCN is time barred.
Therefore, the impugned order is not sustainable on ground of limitation
also; that in matter of interpretation of law, no means rea can be alleged,

therefore, imposition of penalty is liable to set aside.

3.3 The appellant filed a miscellaneous application for condonation of
delay and submitted that they could not file appeal within 60 days on
account of the fact that there was a change in the legal counsel which
required to collect the documents from the previous counsel and hand
them over to the newly appointed counsel; that they received the
impugned OIO on 17.08.2019 and filed the present appeal 14 days late
and hence prayed to condone delay of 14 days under Section 85 of the
Finance Act, 1994 (32 of 1994).

4. Personal Hearing in the matter was attended by Shri Vikas Mehta,
Consultant on behalf of the Appellant. He reiterated the submissions of
appeal memo and also filed additional submission dated 30.01.2020 for
consideration. Further, another additional submission dated 19.02.2020

was submitted by the appellant.

4.1. That the Appellant is provider of output service and service provided
by the contractor were used for repair and renovation of warehouses, used
for providing such output services. Hence, the repair service is rightly
covered within the meaning of ‘input service’; that as per Sl. No. (b) in the
explanation (ii) to Section 65 (105) (zzzza) of the Act, ‘works contract’
means a contract for purpose of carrying out construction of a new

building or a civil structure or a part thereof; that the appellant has not

a\/ Page 4 of 12
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Appeal No: V2/109/GDM/2019

carried out any new construction; that Sl. No. (d) of the said explanation
envisages a contract for completion and finishing services, repair,
alteration, renovation or restoration of, or similar services, in relation to
Sl. No. (b) ibid; that, thus, these services, including repair, must be
carried out in relation to construction of a new building or civil structure
or part thereof and not any building or a civil structure which are not new.
Therefore, the case of appellant is not covered within the scope of works

contract.

4.2. To press their contention, the appellant relied upon the judgement
in case of Mahindra & Mahindra Ltd. Vs Commissioner of C.Ex,
Hyderabad-I, 2016 (45) S.T.R. 92 (Tri- Hyd.).

4.3. The appellant stated that extended period cannot be invoked where
interpretation is involved and where appellant acted in bona fide manner
and to support their contention reliance was placed on decision of Hon’ble
Tribunal in case of Reliance Industries Ltd. Vs CCE, Vadodara-I [2011
(023) STR 0555 (Tri- Ahm)].

S. I have carefully gone through the facts of the case, the impugned
order, both appeal memorandum and additional submission made by the
appellant at the time of personal hearing. I find that the appellant has
filed application for condonation of delay of 14 days in filing the appeal on
account of the fact that there was a change in the legal counsel which
required to collect the documents from the previous counsel and hand
them over to the newly appointed counsel.

I find that the appellant received the impugned OIO on 17.08.2019
and filed the present appeal 14 days late i.e on 30.10.2019 and hence
prayed to condone delay of 14 days under Section 85 of the Finance Act,
1994 (32 of 1994).

I find that the appeal has been filed beyond the stipulated period
of sixty days from the date of receipt of the impugned order. The appellate
authority has, in terms of Section 85 of the Finance Act, 1994 has power
to condone delay in filing appeal maximum up to further thirty days,
albeit on reasonable cause being shown. The present appeal has been filed

within the stipulated time limit of ninety days i.e 74 days (60 days + 14
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Appeal No: V2/109/GDM/2019

days) provided under the statute. I find justice in the reason for delay
and as the delay is within the limit of 30 days allowed under law. I,
condone the delay of 14 days in filing of Appeal and proceed to decide the

Appeal on merits.

5.1 The issue to be decided in the present appeal is whether impugned
order is, in law, correct and proper in denying the cenvat credit or

otherwise.

6. The Appellant has vehemently contended that as per definition of
works contract stipulated under Section 65(105)(zzzza) of the Act, the
service received by them is not classifiable under the works contract
service, as no new work was done at their warehouse. They also
contended that the repair and maintenance work should be classified as
work contract service only when the same is done in relation to any new
construction or a part thereof and their warehouse is old on which said

service was carried out, thus not classifiable under the said category.

6.1 In this regard, I find that the adjudicating authority has observed
that the service availed by the appellant was ‘works contract’ service and
not repair service. To consider the issue, I would first like to analyze the
definition of Works Contract’ as defined under Section 65(105)(zzzza) of

the Act which reads as under:-

Section 65(105)- "taxable service" means any service provided or to

be provided-

(zzzza) to any person, by any other person in relation to the execution
of a works contract, excluding works contract in respect of roads,

airports, railways, transport terminals, bridges, tunnels and dams.

Explanation. - For the purposes of this sub-clause, "works contract”

means a contract wherein, -

(1) transfer of property in goods involved in the execution of such
contract is leviable to tax as sale of goods, and

(ii) such contract is for the purposes of carrying out, -

: ) Page 6 of 12




Appeal No: V2/109/GDM/2019

(a) erection, commissioning or installation of plant, machinery,
equipment or structures, whether pre-fabricated or otherwise,
installation of electrical and electronic devices, plumbing, drain
laying or other installations for transport of fluids, heating,
ventilation or air conditioning including related pipe work, duct
work and sheet metal work, thermal insulation, sound insulation,
fire proofing or water proofing, lift and escalator, fire escape
staircases or elevators; or

(b) construction of a new building or a civil structure or a part
thereof, or of a pipeline or conduit, primarily for the purposes of
commerce or industry, or

(c) construction of a new residential complex or a part thereof; or
(d) completion and finishing services, repair, alteration, renovation
or restoration of, or similar services, in relation to (b) and (c); or
(e) turnkey projects including engineering, procurement and

construction or commissioning (EPC) projects;

6.2 On plain reading of the definition of ‘works contract’, at Sl. No. (b) in
the explanation (ii) to Section 65 (105) (zzzza) of the Act, ‘works contract’
means a contract for purpose of carrying out construction of a new
building or a civil structure or a part thereof. I observe that the appellant
has not received any service for the purpose of carrying out any new
construction. I also find that Sl. No. (d) of the said explanation envisages a
contract for completion and finishing services, repair, alteration,
renovation or restoration of, or similar services, in relation to Sl. No. (b).
Thus, these services, including repair, must be carried out in relation to
construction of a new building or civil structure or part thereof and not
any building or a civil structure which are not new. The repair work
undertaken in the instant case was with respect to warehouses which
were already in existence and not new. On close perusal of said definition,
it is clear that any repair, renovation, alteration or restoration carried out
afterwards on any newly constructed building or a civil structure or a part
thereof is to be classified as ‘works contract’ service. Therefore, the

contention of the appellant is tenable.

6.3 Further, on going through the sample invoices submitted by the
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appellant and the invoices covered in the Show Cause Notice, I find that
the description given in the invoices are “Civil work for breaking, removal

of flooring and subbase of warehouse.”

6.4  On perusal of the contract entered between the appellant and M/s
SOG Infratech, I note that under the head 3. Contractor’s Scope of Work,
below 3.1 General, the contract reads as under —

311 The Contractor shall undertake repair and maintenance
works of floors of various warehouses in the CFS area and the repairs of

boundary walls are as per the detailed scope given in Annexure A.”

6.5 I observe from the above documents that the aforesaid invoices are
just for civil work of breaking, removal of floors etc., and for which no
goods are required to be supplied to the appellant. I also find that there is
no new civil construction work undertaken and the appellant has just
received repair and maintenance service. Thus, [ accept the plea of the
appellant and hold that the service received by them was repair and

maintenance service only.

7. Further, I note that the adjudicating authority has denied the cenvat
credit amounting to Rs. 7,20,992/- availed by the appellant on repairing
service of warehouses on the ground that the input service is “works

contract” service which is covered by the exclusion clause.

7.1  For better understanding I would like to reproduce the definition of

input service as per CCR which reads as under:
Rule 2(l) of CCR "input service" means any service-

(1) used by a provider of taxable service for providing an

output service; or

(i1) used by the manufacturer, whether directly or indirectly,
in or in relation to the manufacture of final products and

clearance of final products upto the place of removal,

and includes services used in relation to setting up, modernization,
renovation or repairs of a factory, premises of provider of output

seI'Vlce or an office relating to such factory or premises,
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advertisement or sales promotion, market research, storage upto the
place of removal, procurement of inputs, activities relating to
business, such as accounting, auditing, financing, recruitment and
quality control, coaching and training, computer networking, credit
rating, share registry, and security, inward transportation of inputs
or capital goods and outward transportation upto the place of

removal.;
but excludes,-

(A) service portion in the execution of a works contract and
construction services including service listed under clause (b) of
section 66E of the Finance Act (hereinafter referred as specified

services) in so far as they are used for -

(a) construction or execution of works contract of a building or a civil

structure or a part thereof; or

(b) laying of foundation or making of structures for support of capital
goods, except for the provision of one or more of the specified

services; or

7.2 The definition hereinabove is broadly construed in three parts-
First is main part, second is inclusive part and third part covers
exclusions. First part of the definition is restrictive in scope as it covers
input services used for providing taxable output service or used by
manufacturer, directly or indirectly, in relation to manufacture or
clearance of final product upto the place of removal. Second i.e. inclusive
part of the definition expands the scope much beyond the coverage of first
part. The third part covers specific exclusions. On perusal of the said
definition, it is inferred that some services have been excluded from the
definition of ‘input service’. These would not be eligible even if the same

would be eligible as per inclusive part of the definition of ‘input service’.

7.3 1 note that the inclusion part of the definition covers the words
“modernization, renovation, repair”, therefore, the said services fall within
the meaning of ‘input service’. According to the above definition, ‘input

service’, includes services used in relation to renovation or repairs of a

premises of provider of output service. I find from the facts on record, that
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the appellant is a provider of output service and service provided by the
contractor was used for repairs and renovation of warehouses used for
providing of output service. Hence, I find that the repair service is covered

within the inclusive part of the definition of input services.

7.4 In this regard, I draw support from the dictum laid by the Hon’ble
Tribunal, Hyderabad in the case of Mahindra & Mahindra Ltd. Vs.
Commissioner of C.Ex., Hyderabad-I, 2016 (45) S.T.R. 92 (Tri.-Hyd.),
wherein it has been held that:

“ The appellants are manufacturers of motor vehicles and components.
They are availing Cenvat credit facility of duty paid on inputs, capital
goods and input services. On verification of records it was found that
during the period April, 2011 to December, 2012 appellants availed credit
for an amount of Rs. 1,36,352/- on services like works contract service

»

which according to department was not admissible.....................

2. The issue for consideration is whether appellant is eligible for credit
on certain works contract service during the period April, 2011 to

December, 2012.

..............

15. | have given anxious consideration to the detailed arguments put
forward by both sides. The disputed works are as follows : (a) Expansion
of capacity of Effluent Treatment Plant (ETP) from existing 160 KLD to
250 KLD; credit involved is Rs. 37,389/-, (b) Epoxy coating to the
floor/ Flooring works; credit involved is Rs. 63,873/- (c) Pipe & valve
fittings, erection of cooling tower and foundation works; credit involved is
Rs. 927/-. Out of these, the first and second works on bare perusal, do
not fall in the exclusion part of the definition of input service, as these
works are not construction of building, civil structure or laying of
foundation. The ETP was upgraded in order to meet the situation of
improvements done to increase volume of production. So also flooring
works were done inside the factory which will come within
modernization. The inclusive part of the definition as stated

above includes services related to modernization, renovation and
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repair of factory. These works in my opinion would fall within the work
of modernization, renovation and repair works and therefore, are eligible

| for credit. I hold that appellant is eligible for credit of Rs. 37,389/~ & Rs.
63,873/-.”

[Emphasis supplied]

7.5 In view of the above decision of the Hon’ble Tribunal, I note that in
the present case also, the appellant has taken credit of repair and
maintenance of flooring of warehouses and hence, the appellant is eligible

for the credit.

8. 1 find that the case law cited by the Appellant is squarely applicable to

the present case.

9. In view of the factual position, I am able to appreciate that the
appellant has received repair and maintenance service and consequently
availed credit of service tax paid on the said service, which, in law, is
admissible. Since the demand itself does not survive, the point of charging
interest and imposing penalty does not arise. Therefore, I allow the appeal

of the appellant and set aside the impugned order.

10.  rdfierhal3it garT gor HY 7§ e 1 FverT swEd ol & fhar smar g

10. The appeal filed by the Appellant stand disposed off in above terms.

¢ (GOPI NATH)
Commlssmner(Appeals)

By RPAD B

To
M/s. Mundra Container Freight Fad A Feax e TUT YIBT
Station Pvt Ltd. e >
Bharat CFS Zone-1,
Gujarat Adani Port Ltd., R HTwHTw S -1,
Mundra (Kutch). eI e ie fafaes,
HaT (F90)|
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Copy for information and necessary action to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone
Ahmedabad for his kind information.

2) The Commissioner, GST & Central Excise, Gandhidham
Commissionerate.

3) The Assistant/ Deputy Commissioner, GST & Central Excise,
Mundra Division, Mundra.

\_/4} Guard File, _
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