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ft Iñ4tT, 31l-1 (3T'1T),   II lId I 

Passed by Shri. Gopi Nath, Commissioner (Appeals),Rajkot 

T 3N31T/ i3rzlr/ .illidldd/ 

Iido'kI ,,lld-frldH / Trtft1Wl ii i IIIci ii1 r3ur: / 
Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST 
I GST, 
Rajkot I Jamnagar I Gandhidham 

qi't & 41ll rtrrI /Name & Address of the Appellant & Respondent 

1. Adani Wilmar Ltd., Village: Dhrub, Mundra-Kutch-370421 
2. Adanl Wilmar Ltd., Survey No. 169, Plot No. 03,Adani Port Road, Mundra (Kutch) 

t31Tt(3Ttf)l) T1F Cl1ci -o1Il)d cil8' jYdlcfd 11I'*'l / 't T31lFCI*( 't1'l'c1I l/ 
Any person aggrieved by this Order-rn-Appeal may file an appeal to the appropriate authority in the following 

iRT le'l' ,)Zr . -'.ii cit4'& 341lr r1zli1t5 1iT * I1f 31'1lw, itr 3c'IIc 3T .fl ,1944 llRt 35B 
311 1994rclm86 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

cldlf4,(UI I'lio1 1TT Tt J-IIJICA 11ff lT c4Icl P 3111r ZEPT1fl 0T t 1I t3,  

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Dethi in all matters relating to classification and valuation. 

(11) 6q't1q- i '-iflt.c 1(a) ci  J1V 31tftft 3Jtft ñii lc'b,tZT 3c'4i ll tE 3TRT r1'JT 
iTT ignc41 3M3igic- oott  ifv Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CSTAT) at, 2nd  Floor, 
Bhaumah Bhawan, Asarwa Ahmedabad-380016rn case of appeals other than as mentioned rn para- 1(a) above 

3TT3 t4*l v rjcLII  r i(31tW)IJ.11cle, 2001, 1ai 6 3FTfIftF 
 Wq EA-3 t 'lilT '11tZfr 1*zir uii rrtv I O1d i j151 .ic9l, le4' 1 i1PT ,elo1 
Jlldl 3ç.4dIldll rprr, 5 *u zrr.j* Pr,5 c'Iiu .v iT5O iii Ti31'lrer50 eii  .iif 3rtJ-fr: 
1,000/-  5,0001 .  31'l1T 10,000/-  5t iii TlT lt ',111 1edo1 ltl 1tIIftIT 1e'li T 19 
3T41zr i1TiUT{UT T TRT Ii4'  i iir ii l'i't, eii'u i1'd i 
s,1lo1I 'l1T1tr I .l11Id iqe r mir, *i 13T TRT 5)oll irtv ii ri1r 3zr iflr TTT 1'lT1T I 
3Tltr(3nT) ifl 3r-qiR1'-r500I- v* 1iJ-U 'l4,1I dIl l 

The appeal tç the Appellate Tribunal shall be ified in quadruplicate in forni EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Riles, 2001 and shall be acconpamed against one wiuch at least should be 
accompanied, by a lee of Rs. 1 000/- Rs.5000/-, Rs.10,000/- where, amount of 
dutydemand/interest/penalty/refund is uptQ 5 tac. 5 Lac to 50 Lac an 4  above 50 Lac respectively in the form 
of crossed bank draft in fav9ur of Asst., Registrar o1 branch of any nominated pubhc sector bank Qf the place 
where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay shall be accompanied by a lee of Rs. 500/- 

314'I'14YT 'l1'{°T   3ll1TiT,1994 r tIRT 86(1) 31FillT liTiFT Ia1OI, 1994, i ¶4iei 9(1) 
cl5cl 1' S.T.-5 R1*tIIT kII41 1ii *Icl 

3o1l 'iTh w1 ,1d1Iiii1d ol 'lhT1V) 311TiJ T41 1TT, .i151 'liT5T jildl ,d1Ij1 d-Ild 3)T cdIII TTr 

1ff,L1V 5 elI Tz+i'll ,5 eii  tivr  50 .ii ii3T.TliT 50 eii iv g,Jr: 1,000/-  5,000/- 
. 3T'liT 10,000/- .) le'l, 1%&I .l1e1dI l lc'TTa1l,  3 IiIMuI t 
flT15Idct  'lfl' -eJt Tiirf',i)I 1lIll'b iWcclItI lld l'.M olI 1ii .1Io1l 'l1T1V I 11lc1 IFc. 
F T'T1TT, ., 3T UT * )ji 'llT'iV '161 1G11C1 3Ttl1'ltiT 1Tll10T F ll  fTl9' '  I TIT 31TT ( 31TT) 

3TfllTT500/-  qiiT lTle'e,iJ1lcfrlo1I&ldII li 

The app'eal under sub section (1) of Section 86 of the Finance Act, 1994 to the Ajpellate Tribunal Shall be ified 
in. quadruplicate in Form S.T. 5 as prescribed under Rule 9( 1J of the ervice lax Rules, 1994, and Shall be 
accompamed by a copy of the order appealed against (one 01 which shall be certified copy) and should be 
acilompanied by a fees of Rs. 1000/- w'iiere the amount of service tax & interest demandeil e penalty levied of 
R, 5 Lakhs or less Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs bul not. exceeding Rs. Fifty Lakhs, Rs. 10,OQO/- where the amount of service tax & interest 
demanded & penalty levied is more thaiT fifty Lakh rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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(B) 



(D) 

(v) 

¶i 311iT,1994 tlm 86 T-lm3(2) P(2A) 3 id 3it,   1994, i14J1 9(2) 

T 9(2A) i cc1 '1W S.T.-7 * ff t 31 WT 3Uf, *,1ZT c'-lI Ti 3F 3ff1 (3tftr), -g 
.jc-l4I cIj trilf .3iTr T I1tY (ietd,i (ioi w1 i4ii1iilci o41 lTIV) .3* 3TRTf cui'u *i' 3ITF 3ITT 

34Id, *T 3c'lI, i/ iF't 3Mt lTZHfut lt 3T   t ?1 clI  3Tkr *r dt at Tt 

' c d1 4"(o  'fl I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be ified in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompamed by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizing the Assistant Commissioner or Deputy 
Commissioner of Central Excise! Service Tax to ifie the appeal before the Appellate Tribunal. 

T ic"IIC, 3ITZt ',ii1'i () ',1II 3Tt11fr T d'IIJ'l ' IT ic i 3I11r 

1944 135T 1994 tcT83 
31I"(°I c iRic'4IcI Ili RfiTi 10 1Ir(10%), 5ri7rtr t11aqilaci ', 1tflo1I, 

e1 i9T IQIId , T RiT1TT I flV, tlr f RT i 3iMr TiRT II ai  3Tt1fT r i1i r  tT 

3iTtI 
i1Lic'IIc 1R 1"HidI 1v 1V1e" 

(i) c.utrll 4T(4,e1 

(ii)  
(iii) tiFIiic1 ei 6 3T'bJ'I 
- rlki(2) 31flPR'2014 

{I o1) II 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall he 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax "Duty Demanded' shall include: 
i) amount determined under section 11 D; 
ii) amount of erroneous Cenvat Credit taken; 
iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Fmance (No.2) Act, 2014. 

311 ,eiq,ji jnui.i: 
Revision application to Government of India: 

1 3TIT tTV1iT11lliT I4Ild iRT'Tlft i', wriT 3c4I, ic'  3l1Il1W,1994 .lTZT 35EE i 
3r3TI,   q uT3fl'T', fi eiii, IiTrr, trr, iic, n' 

/ 
A revision application lies to the Under Secretary to the Government ,of, India, Revision Application Unil:, 
Ministry of Fmance, Department of Revenue, 4th T}1oor, Jeevan Deep Building, Parliament Street, New Delhi-
110001 under Section 35EE of the CEA 1944 m respect of the following case, governed by first proviso to sub-
section (1) of Section-35B ibid: 

.l(? 1W f+1'i oi'i d'ljd-Ie'l *, ,,iI ci1J1 HIc'l i i tflldIJIo1 T t(Io1 iT ffl 31T 
'lgi  iii f f v ii' ifr '.ii.aioii r thr, 'ir ZIT n 

jo) r1 gT'iiei iaiiaiel i'i/ 
In case of any loss of goons, where the loss occurs in transit from, a factory to a warehouse  or to another factory 
or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) iad*fl f) i 
Ji1eic1 i)', Ifl dI'l I / 
In case of rebate of duty of excise on goods exported to any country or territory outsi4e India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(iii) jI?. j-n it' ir tii9t 1i 1rr gr i cIl, rr iilt iir 1z*rii rrzrr'I / 
In case ofoods e'9cported outside India export to Nepal or Bhutan, without payment of duty. 

(iv) d6dr 
i.rfi 311l1tirir (r. 2),1998 rtlnl 109 icc1I'U I;1qd Tdi 3Tieiiii1  

iIrfv 'JlV'II 
Credjt of any duty allowed to be uti1i7ed towards payment of excise duty on final ,products under the provisions 
of this Act or the Rules made there unçler such order is passed by the Commissioner (Appeals) on or after the 
date appointed under Sec. 109 of the Finance (No.2) Act,1998. 

i'll MET *t T11t 'i 'ii EA-8 it, 3t t ácLIIc1 1r'i (31tE)Ia1icte1I,2001, 1'-UI 9 i 3TlTif 
13flriu3  
 T  iIvi iTi 't RT .-qic 3TIIr, 1944 t cgr 35-EE r d 11I1r t 3Trzrfr i 

/ 
The above application shall be made in duplicate in Form No. A-8 as specified under Rule 9 of Central Excie 
(Appeals). Rures, 2001 within 3 months from the date on which the order sought to be appealed against is 
commumc,ated and shall be accompamed by two, copies each of the 010 and Order-In-Appeal. It should also be 
accompamed by a copy of TR-6 Challan evidencing payment of prescnbed fee as prescrthed under Section 35-
ER of CEA, 1944, under Major Head of Account. 

(vi)   t 3l  i1 I 
iI leldoi eIi I) iTT fr1) 'i hIt 19t .l'Y) 200/- r ITllW1i1 5TtT 3 ç4d,' 'l,J-I Vi c'IIIS ''4 it i.1IC,I 

*LI 10,00 -/riiiivi 
The revision appjiation shall be accompanied, by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less ana Ms. 1000/- where the amount involved is more than Rupees One Lac. 

1?. r 3nkr it ir 3rltfr r iJiir ' It r 3TTr 1li r ki r it Ii 'iii I11I r 
r r     tr Eir it  t f zizi1tfit 4hr urj3jtl 

,lIdI I / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact that the one appeal, to the Appellant Tribunal or the 
one aphcauon to the Central Govt. As the case may be, is filled to avoid scriptoria work if excising Rs. 1 lakh 
fee of Ics. 100/- for each. 

piftthtr -iiii 3i1i', 1975, 3ft-I i 3P, 1g iT 3UT pivr aukr r 1' q  1trr 6.50 'i4 ir 
WLlIc,1'l i l TriTr1I E1T1VI / 

One cop9 of application or 0.1.0. as the case may be, and, the order of the adjudicating authority shall bear a 
court fee stamp of Rs.6.50 as prescnbed under Sc'hedule-I in terms of the Court Fee Act'1975, as amended. 

*?i IiT 'c-4I   TT itl1t 3T1tiT o-'4 14W.'I (S 1uil) It'i1cic.1I, 1982 it iT11 tTT 3111E iia/) 
1i1ci  CIIC  1' / 

Attention is also invited to the rules covering these and other related matters contained in the Customs Excise 
and Service Appellate Tribunal (Procedure) Rules, 1982. 

zitt1 31tYT1ti1' 4I1l'I,Il lt 3TTTh9' dr q   fT 3)t o1cjliç  ITT1iftT ¶, 3NtlTit 1RRTtir iii 
www.cbec.gov.in jq,ç:) ' I / , 
For the elaborate detailed and latest provisions relating to P1mg of appeal to the higher appellate authority, the 
appellant may  reler to the Departmental website www.cbec.gov.m. 

* 

(i) 

(C) 

(i) 



Appeal No: V2/77 99/GDM/2019 

:: ORDER-IN-APPEAL::  

M/s Adani Wilmár Ltd., Viii: Dhrub, Mundra-Kutch -370421 

(hereinafter referred to as "the appellant") filed Appeals No. V2/77 & 

99/GDM/20 19 against Orders-in-Original No. 02/DC! CGST- 

Mundra/2019-20 dated 24.05.2019 and 06/DC/CGST-Mundra/2019-20 

dated 06.08.2019 (hereinafter referred to as 'impugned orders') passed 

by the Deputy Commissioner, CGST, Mundra (hereinafter referred to as 

'refund sanctioning authority'). 

2. The brief facts of the case are that the appellant is a manufacturer 

and exporter. The appellant had filed refund claims for service tax paid by 

them on export of goods from their branches/depots located in different 

parts of India under Notification No. 17/ 2009-ST dated 07.07.2009 

(hereinafter referred to as 'the said Notification'). The refund claims 

amounting to Rs. 2,79,05,080/- and Rs. 2,63,53,014/- filed by the 

appellant were rejected by the refund sanctioning authority. Aggrieved the 

appellant filed appeals before the Commissioner(Appeals), who decided the 

case in favour of the appellant vide OIA No. KCH-EXCUS-000-APP-045-

2019 dated 28.03.2019 and OIA No.: KCH-EXCUS-000-APP-046 to 

48/2019 dated 28.03.2019. The refund sanctioning authority vide the 

impugned orders sanctioned the refund claim of Rs.2,79,05,080/- and Rs. 

2,58,01,479/- and rejected an amount of Rs. 5,51,535/-. The refund 

claims amounting to Rs. 5,51,535/- were rejected on the ground that the 

shipping bills were time barred and some invoices were not be submitted 

for verification to the refund sanctioning authority. However, the refund 

sanctioning authority did not sanction the interest on the amount of 

refund sanctioned. 

3. Aggrieved, the Appellant has preferred appeals, inter-alia, on the 

following grounds: - 

(i) that since the refund is sanctioned, it was mandatory for the 

department to grant interest. 

(ii) That under the Finance Act, 1994, under Section 83, Section 11 B 

and Section 11 BB of the Central Excise Act are made applicable to the 

Finance Act. The refund is granted under Section 11 B, therefore interest 

under Section 11 BB was also required to be paid. The appellant, in 
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Appeal No: V2/77 99/GDM/2019 

support of their contention, relied upon the decision in the following ca 

laws: 

• Ranbaxy Laboratories Ltd. - reported in 2011(10) TMI 16 - Supreme 

Court. 

• Cape Brandy Syndicate Vs Inland Revenue Commissioners [1921] 1 

K.B. 64 

• Ajmera Housing Corporation & Anr. Vs Commissioner of Income Tax 

(2010) 8 SCC 739). 

• U.P. Twiga Fiber Glass Ltd. Union of India — 2008 (229) E.L.T. 205 

(All.) 

(iii) that the provisions of Section 11 BB of the Act are attracted 

"automatically" for any refund sanctioned beyond a period of three 

months. In this regard, they have relied upon a Circular No. 

670/61/2002-CX dated 01.10.2002, issued by the Central Board of 

Excise & Customs, New Delhi. 

(iv) that interest under Section 11 BB of the Act commences from the 

date of expiry of three months from the date of receipt of application for 

refund under Section 11 B(1) of the Act and not on the expiry of the said 

period from the date on which order of refund is made. 

4. In Hearing, Shri S.J. Vyas, Advocate and Shri Anand Chauhan, 

Deputy General Manager appeared on behalf of the appellant and 

reiterated the submission of appeal memo and requested to allow the 

appeal by way of granting interest on refund sanctioned. 

5. I have gone through the records of the case, the impugned order, 

the grounds of appeal and written submission filed by the appellant and 

records of personal hearing. The limited issue to be decided in the present 

issue is whether interest is payable on the amount of refund claimed by 

the appellant from the date of refund claimed by the appellant or from the 

date of duty ordered to be refunded. 

6. Before evaluating the rival contentions, I would like to refer to the 

relevant provisions of the Section 1 lB of the Act which deals with claims 

for refund of duty. Relevant portion thereof reads as under: 

"11B. Claim for refund of duty. - (1) Any person 

age 4 of 10 



Appeal No: V2/77 Et 99/GDM/2019 

claiming refund of any duty of excise and interest, if any, 
paid on such duty may make an application for refund of 
such duty and interest if any, paid on such duty to the 
Assistant Commissioner of Central Excise or Deputy Commissioner 
of Central Excise before the expiry of one year from the relevant 

date in such form and manner as may be prescribed and the 

application shall be accompanied by such documentary or other 

evidence including the documents referred to in section 12A as the 

applicant may furnish to establish that the amount of duty of 

excise and interest, if any, paid on such duty in relation to which 
such refund is claimed was collected from or paid by him and the 
incidence of such duty and interest if any, paid on such duty had 

not been passed on by him to any other person: 

Provided that where an application for refund has been 

made before the commencement of the Central Excise and 

Customs Laws (Amendment) Act, 1991, such application shall be 
deemed to have been made under this sub-section as amended by 
the Act and the same shall be dealt with in accordance with the 
provisions of sub-section (2) as substituted by that Act: 

Provided further that the limitation of one year shall not 

apply where any duty has been paid under protest. 

(2) If on receipt of any such application, the Assistant 
Commissioner of Central Excise or Deputy Commissioner of 

Central Excise is satisfied that the whole or any part of the duty of 

excise and interest, if any, paid on such duty paid by the applicant 
is refundable, he may make an order accordingly and the amount 

so determined shall be credited to the Fund: 

Provided that the amount of duty of excise and interest, if 

any, paid on such duty of excise as determined by the Assistant 

Commissioner of Central Excise or Deputy Commissioner of 

Central Excise under the foregoing provisions of this sub-section 

shall, instead of being credited to the Fund, be paid to the 

applicant, if such amount is relatable to 

(a) rebate of duty of excise on excisable goods exported out 

of India or on excisable materials used in the 
manufacture of goods which are exported out of India; 

(b) unspent advance deposits lying in balance in the 
applicant's current account maintained with the 

Commissioner of Central Excise; 

(c) refund of credit of duty paid on excisable goods used as 
inputs in accordance with the rules made, or any 
notification issued, under this Act; 

(d) the duty of excise and interest, if any, paid on such 
duty paid by the manufacturer, if he had not passed on 
the incidence of such duty and interest, if any, paid on 
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Appeal No: V2/77 99/GDM/2019 

such duty to any other person; 

(e) the duty of excise and interest, if any, paid on such 

duty borne by the buyer, if he had not passed on the 
incidence of such duty and interest, if any, paid on such 
duty to any other person; 

(fl the duty of excise and interest, if any, paid on such 
duty borne by any other such class of applicants as the 
Central Government may, by notification in the Official 
Gazette, specify: 

Provided further that no not ilfication  under clause (1) of the 

first proviso shall be issued unless in the opinion of the Central 

Government, the incidence of duty and interest, if any, paid on 

such duty has not been passed on by the persons concerned to 

any other person. 

(3) Notwithstanding anything to the contrary contained in 

any judgment, decree, order or direction of the Appellate Tribunal 

of any Court in any other provision of this Act or the rules made 

thereunder or any other law for the time being in force, no refund 

shall be made except as provided in sub-section (2). 

(4)  

(5)  

Section 1 1BB, provisions, reads thus: 

"1 1BB. Interest on delayed refunds. - 

If any duty ordered to be refunded under sub-section (2) 
of section 11B to any applicant is not refunded within three 
months from the date of receipt of application under sub-
section (1) of that section, there shall be paid to that 

applicant interest at such rate, not below five per cent and not 

exceeding thirty per cent per annum as is for the time being fixed 

by the Central Government, by Notification in the Official Gazette, 

on such duty from the date immediately after the expiry of three 

months from the date of receipt of such application till the date of 

refund of such duty: 

Provided that where any duty ordered to be refunded under 

sub-section (2) of section 1 lB in respect of an application under 

sub-section (1) of that section made before the date on which the 

Finance Bill, 1995 receives the assent of the President, is not 

refunded within three months from such date, there shall be paid 

to the applicant interest under this section from the date 

immediately after three months from such date, till the date of 

refund of such duty. 

Explanation : Where any order of refund is made by the 
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Appeal No: V2/77 a 99/GDM/2019 

Commissioner (Appeals), Appellate Tribunal or any Court against 

an order of the Assistant Commissioner of Central Excise, under 

sub-section (2) of section 1 1B, the order passed by the 

Commissioner (Appeals), Appellate Tribunal or, as the case may 

be, by the Court shall be deemed to be an order passed under the 
said sub-section (2) for the purposes of this section." 

7. It is clear from the afore-extracted provisions that Section 1 1BB of the 

Act comes into play only after an order for refund has been made under 

Section 1 lB of the Act. Section 1 1BB of the Act lays down that in case any 

duty paid is found refundable and if the duty is not refunded within a 

period of three months from the date of receipt of the application to be 

submitted under sub-section (1) of Section 1 lB of the Act, then the 

applicant shall be paid interest at such rate, as may be fixed by the 

Central Government, on expiry of a period of three months from the date 

of receipt of the application. The Explanation appearing below Proviso to 

Section 1 1BB states that where the order for refund of duty is not made 

by the Assistant Commissioner of Central Excise or Deputy Commissioner 

of Central Excise but by an Appellate Authority or the Court, then for the 

purpose of this Section the order made by such higher Appellate Authority 

or by the Court shall be deemed to be an order made under sub-section 

(2) of Section 1 lB of the Act. It is clear that the Explanation has nothing 

to do with the postponement of the date from which interest becomes 

payable under Section 1 1BB of the Act. Therefore, interest under Section 

1 1BB of the Act becomes payable, if on an expiry of a period of three 

months from the date of receipt of the application for refund, the amount 

claimed is still not refunded. Thus, the only interpretation of Section 

1 1BB that can be arrived at is that interest under the said Section 

becomes payable oh the expiry of a period of three months from the date 

of receipt of the application under sub-section (1) of Section 1 lB of the Act 

and that the said Explanation does not have any bearing or connection 

with the date from which interest under Section 1 1BB of the Act becomes 

payable. 

In this regard, I draw my support from the Hon'ble Supreme Court's 

judgment in the case of (i) M/s Ranbaxy Laboratories Ltd. Vs Union of 

Irdiã decided on 21.10.2011 (ii) Union of India Vs Shreeji Colour Chem 
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Appeal No: V2/77 a 99/GDM/2019 

Industries decided on 15.09.2008. 

8. I also find that the issue stands concluded in decision of the Hon'ble 

High Court of Rajasthan in the case of M/s J.K. Cement Works Vs Asst. 

Commissioner of Central Excise & Customs decided on 10.02.2001 as 

reported in 2004(170) E.L.T.4(Raj.) which reads as under - 

"21. The perusal of Section 11B goes to show that it prescribed a 

period within which the amount of refund can be claimed by the 

applicant. It also prescribes three months from the date of application 

as the period within which such refund is to be paid. Consequence of 

not paying refund within three months of making such application 

under Section 1 lB is that the Revenue becomes liable to pay 
interest on amount of refund with effect from the expiry of 
three months from the date of application until date of actual 
payment. The liability to pay interest is not tagged with 
decision to pay interest but in case it is ultimately found to be 
payable liability is with effect from expiry of three months of 
the date of receipt of application required to be made under 
Section 1 1B(1). The rate of interest is to be prescribed by the Board 

and the interest is payable with effect from the date commencing from 

the expiry of three months from the date of receipt of such application 

the refund of such duty. 

33. A close reading of Section 1 1BB, which now governs the 

question relating to payment of interest on belated payment of interest, 

makes it clear that relevant date for the purpose of determination the 

liability to pay interest is not the determination under sub-section (2) of 

Section 1 lB to refund the amount to the applicant and not to be 

transferred to the Consumer Welfare Fund but the relevant date is 
to be determined with reference to date of application laying 

claim to refund. The non-payment of refund to the applicant 
claimant within three months from the date of such application 
or in the case governed by proviso to Section 1 1BB, non-
payment within three months from the date of the 
commencement of Section 1 1BB brings in the starting point of 
liability to pay interest, notwithstanding the date on which 
decision has been rendered by the competent authority as to 
whether the amount is to be transferred to Welfare Fund or to be paid 
to the applicant. 

37. Interest has been made payable with effect from the expiry of 

three months from the date of application made under Section 1 1B(1), 

in case where refund is required to be paid to such applicant as per 

orders passed under Section 1 JB(2). The making of application is not 

linked with adjudication about excess payment but is linked with 
payment of Duty." 
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[Emphasis supplied] 

9. Thus, it is evident from a bare reading of the above Section and 

decisions that insofar as the reckoning of the period for the purpose of 

payment of interest under Section 1 1BB of the Act is concerned, emphasis 

has been laid on the date of receipt of application for refund. 

10. In view of the above analysis, the liability of the refund sanctioning 

authority to pay interest under Section 1 1BB of the Act commences from 

the date of expiry of three months from the date of receipt of application 

for refund under Section 1 lB (1) of the Act and not on the expiry of the 

said period from the date on which order of refund is made. Further, the 

provisions of Sections 11 B and 11 BB of the Central Excise Act, 1944 are 

made applicable to Service Tax vide section 83 of the Finance Act, 1994. 

11. The appellant has quoted many case laws and the ratio laid down in 

the said case laws are squarely applicable in the instant appeal. 

11.1 In view of above discussions and findings, I set aside the impugned 

order and allow the appeals of the appellant. 

?. dt 3ft4c1w T3I4)e CR1 ilcld c1't1' 1ii lIdI 

12. The appeals filed by the Appellant stand disposed off in above 

terms. 

   

   

By R.P.A.D.  

(Gopi Nath) 
Commissioner(Appeals) 

To, (Address as per 010) 
MIs Adani Wilmar Ltd., 
Vill: Dhrub, Mundra-
Kutch -370421 

d11  3fl 1(YJ1I( 

Viii: Dhrub, Mundra-
Kutch -370421 
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