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r31TT(311t) -°i1Thlci ciTh' 44C1 ',iil)q,i) / i1)qui * 311ci' lcbçll 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following 
way. 

A flrr 1cii , '.ii ri v 3p1T ipft1trr i1 3iw, tiT .ic- Thl 31l1Tr 1944 t 1TU 35B 
31f1TR 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 
of the Finance Act, 1994 an appeal lies to:- 

(i) cIdfl4 ,(UI J1I,o1 IT F1t JIIJIC1 1T f,, 111 3ç'4lI 1r# 1 31Z1 lTuI°T f tfl ,  

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New 
Dethi in all matters relating to classification and valuation. 

(ii) 3'.I'C)'l-cl 1(a) elciw T1 3Jtft 3T Tft 31'M t)')-ii Ii jç'-II tT 1T 3T11 o- lH4lIq,(UI 
9W, d1ll cot r41 iv- 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, 
Bhaumali Bhawan, Asarwa Alimedabad-380016in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3o-.lIuj T3 r4(o (3ieiicie, 2001, ili 6 3f9 
f EA-3 ilI 'IIII TV I o1 I5I ic4I 1e' * JIIdI ,eIII 

elvrr50 uu vri31mT50  
1,000/- .4, 5,000'- .l 3TT 10,000/- i) r 1'iT iii lc  *r i1t 'fiel"'l tI 1tt*)W 1e1' T TT91W, 41Ic1 
31tMr *r iiU j cI1oiq, I)c1   lii 
olkil i1v I '1QSd  T PT91W, i f 3W flT )O1I EITIcLT .'151 '161ild 3TtIT *t 11U 1W I 
3flr(3it) i1W 31 TTWrr50OI- . T1Tff'l'f,lI ')"II I! 

The appeal to the Appellate Tribunal shall be ified in quadruplicate in form EA-3 / as prescribed under Rule 6 of 
Central Excise (Appeal) Rules, 2001 and shall be accompamed against one winch at least should be 
accompanied, by a fee of Rs. 1 000/- Rs.b000/-, Rs.10,000/- where amount of 
dutydemand/interest/penalty/refund is pto 5 tac. 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank drait in favour of Asst. legistrar of' branch of any nominated pubhc sector bank of the place 
where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. 
Application made for grant of stay snail be accompanied by a lee of Rs. 500/- 
3PftZ1' lW1T 31tlW, 1i 31i1rr,1994 1 -TRT 86(1) 3i9W 'lclIct't 1994, I1J1 9(1) 
dccl S.T.-5 lI f3TIrtT3T4'IW dl , 3 I'lçldol 

(icl ' vi 'r1 I"lIId  iTlv) 31  r v w1' ii', ii r ITiT  ITiT 31) ol dUIl Tff 
5 c.we rr r,5 iis 1v iTr 50 9W 3Tlr 50 dI!i .v ' 311lti*r t ir: 1,000/- , 5,000/- 

 31lT 10,000/- '9 5T 1W 3T9T rl 1 i1 tloidol l IT9W, r1lr 34r iifoi t 
lII 11Cllch 19+I I11ch toii ,i1I I1d dcl, I9-C. ,cIlI f4I ,llojI Tl1Tl' I 
r PTTTr, k *r tIlW1 ' lii i1v ii 1r 3vizr *1 Trur f-ir' I iiir  ur ( 3) 

500/-  T lcq', t-u qii /f"ii l 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994 to the Appellate Tribunal Shall be filed 
in quadruphcate in Form S.T.5 as prescribed under Rule 9(1.) of .the ervice lax Rules, 1994, and Shall be 
accompanied by a copy of the order appealed agamst (one 01 which shall be certified copy) and should be 
accompanied by a fees of Rs. 1000/- Where the amount of service tax & interest demanded & penalty levied of 
Rs. 5 Lakhs or less Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more 
than five lakhs bu1 not, exceeding Rs. Fifty Lakhs, Rs. 10,000/- where the amount of service tax & interest 
demanded & penalty levied is morç than lilty Lakhs rupees, in the form of crossed bank draft in favour of the 
Assistant Registrar .of the bench 01 nominated Pubhc hector Bank of the place where the bench of Tribunal is 
situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(B) 



(v) 

1F3Ti1r,1994 1RT 86 r3trJgr3t (2) (2A) t3Jpf c d1?t 31, tf ctIc.1', 1994, i11ii 9(2) q 9(2A)  rq S.T.-7 4 1 lT d1I 3* TT 3Tr, r ic'ii 1i 31T 3fTr (31'), iPr -qic. c,ciij rr 3iir & r1riiY e1°1 I4 (ii 4 q qf WT11  iIT1v) 31) 31Tr cc1Jl iiiq, 3TTT 3{TiT 
i4Id,5ZT3ç-qjc c/ J*Tà,1 cik 3T*q1ip4 

I / 
The appeal under sub section 121 and (2A) of the section 86 the Finance Act 1994, shall be ified in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified 
copy) and copy of the order passed by the Commissionerauthorizmg the Assistant Commissioner or Deputy 
Commissioner of Central Excise/ Service Tax to ifie the appeal before the Appellate Tribunal. 

J'lI , Zf 5c'Hc V' 4ilTi4it 3ltT %4I1u! (i) i 1f 3Tft i JThHct 4 ,irIc 1r  3TII1T 
1944 T353 31l1r, 1994 *rim83 T3 iitrr, 
3iIlci,'uj 43Ttl c ç '3ç-9j 1c,/4 j' J-jd j3 JfTl9'(1O%) If d1jd  tf fijf ', rrrfirr, 

I Id , IT T9TT ii div, f  TT 3TFr f    3IT r ifrr 4 
31iirtI 

IC'.IICI "d'fldl )& 1RTIe4," #1;Id-1 II1F 
(i) Rr11 
(ff) 
(iii) 

- i' 1 wi 1r  (. 2) 3111T 2014 3{RI 4 f 3IdttI tF1IT i TFT 

For an apneal to be filed before the CESTRT, under Section 35F of the Central Excise Act, 1944 which is also 
made anpticable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a 
ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax "Duty Demanded' shall include: 
(i) amount determined under ection 11 D; 
iii) amount of erroneous Cenvat Credit taken; 
'iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not auplv to the stay auplication and a 
pending before any appellate authority prior to the commencement of the Einance (No.2) Act, 2014.

ppeals 

gigriiq,ii irfmTur rrr: 
Revision application to Government of India: 

3jTr   RTftft 4, IT 3c9i lc'1' 3ZPf,1994 t RT 35EE i Llçict 

3i113I %q,j qvr 3Tf iT' fad J f -c faPT, t-ft Tftr, ,J1O1 t[ d1I, 

/ 
A revision auplication lies to the Under Secretary, to the Government of India, Revision Application Unit, 
Ministry of Finance Denartment of Revenue 4th Floor Jeevan Deep Building, Parliament Street, New Delhi-
110001 under Section 35EE of the CEA 194l in respec1 of the following case, governed by first proviso to sub-
section tl) of Section-35B ibid: 

 d-Jj'4 o14,Ifloi d1Id1c 4 oiqiii "iiei fa,1i ijio 4 1R' rr i  'tir zrr fa*1'I r 
PT fa   i 74 T' iii 1  4 rr l4gur 4 oic i i ckioi, 

faI'I lrrfakI'I iri d-jtv.j q ç4J/ 
In case of any loss of goons, where the loss occurs in transit from a factory to a warehouse or to another factory 
or from one warehouse, to another during the course of processing of the goods in a warehouse or in storage 
whether in a factory or in a warehouse 

(ii) pj faI 4')ctci q,tuei q 5ZT3c'-lie Ic-'i iz(f) T 

iijil 4, fa*fl lb dj4'j I/ 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable 
material used in the manufacture of the goods which are exported to any country or territory outside India. 

(in) c'-i'c, ar rirIt fa,ii  ine P TJ.ild I *rfaiii rrTrI / 
In case ofoods &ported outside India export to Nep'kl or Bhutan, without payment of duty. 

(iv) faicqic, -qjj ici' iirIlv 3ft 3TtEif1c1, m1l1id cJ 1T 

43nrt3r(3T') kI faT3T1IfiPR' (T.2),19981lm 109 *cmU rr iritfafa 
- 

Credit of any duty allowed to be uti1i7ed towards payment of excise duty on final products under the provisions 
of this Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the 
date appointed under Sec. 109 of the Finance (No.2) Act, i998. 

3'I'1'd 31TI ir t 1ii *i4i EA-8 4, ir T*r 41 TPT (3 4Ir)I kcol'I,2001, i 1  9 T 3TlR7T 

Iafa)?,, i 3Trri1ul T3 ji 3 t.it1 i1v I 
ft'jdo1 t,iia4 EITf1l'I   f3JlfaT, 1944 flT35-EEd5d t t31ftT,1I*-Zf T 

f 
The above apulication shall be made in duplicate in Form No. EA-8 as specified under Rule 9 of Central Excise 
(Appeals) Rures 2001 within 3 months from the date on which the order sought to be 'anpealed against is 
communicated nd shall be accompanied by twQ copies each of the 010 and order-In-Apneal. It shoulu also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35- 
Eli of CEA, 1944, under Major Head of Account. 

(vi) 1 TTPt ti Ii1V I 
ii 1el'o1 4,'* -i iT c'Hi zrr ti ') 200/- Tr FPTcPIfaPT w   'rit QI'a 4 
#*) 1000 -/r1iivi 
The revision auolieation shall be accompanied by a fee, of Rs. 200/- where the amount involved in Rupees One 
Lac or less and'Rs. 1000/- where the amount involved is more than Rupees One Lac. 

a T 3i1T 4  Tr3Taft iiT 1JIc)T ' lTi 1W 31Ta1 i flt 1'4" TFT, 3kc1 i 4    ii1i 
4 f PTTTIt 3rtfl   iY tTi 3Td PT T  lt ii 3f1f 

.,1IdI ' I / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact that the one appeal, to the Appellant Tribunal or the 
one application to the Central' Govt. As the case may be, is ifiled to avoid scriptona wor if excising Rs. 1 lakh 
fee of KS. 100/- for each. 

(E) PTtift1ITr -lei ic-' 3tfITfa, 1975, i 3TTP1l-I 3iBR 3iTT IiT[ 3flT t tt fa -1'IftI 6.50 .'tA iT 

'-NId ddil a1f nfvi / 
One cops? of application or 0.1.0. as, the case may be, and the order of the adjudicating

1
authority shall bear a 

court fee stamp of Rs.6.50 as prescribed under Shedule-I in terms of the Court Fee Act, 975, as amended. 

(F) 1'IJ4J k'ii, iTic'.lIC,   (i fa1I) faiioc'1I, 1982 #V3{tTTPT(t 
Ilçj i.o) ciil fai11 -lbd 31'*,faci fa'B .1IdI I / 

Attention is also invited to the rules coverin these and other related matters contained in the Customs Excise 
and Service Appellate Tribunal (Procedure) lules, 1982. 

(G) , .3i) dr q 4 isiflli cJ44,, faf 3 "1d''ldJ1 11P1lTt i f, 3TtftlTi!t I1TfrZI 

www.cbec ov.in
'atest rovisions relatin to filing of appeal to the higher appellate authority, the For the elaorate detailed and 

appellant may refer to the Departmena1 website www.cec.gov.m. 
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Appeal No: V2/66,67,104/2019 

:: ORDER IN APPEAL::  

The appeals Listed below have been filed by the Appellants against 

Orders-in-Original as detailed below (hereinafter referred to as "impugned 

orders") passed by the Jt. Commissioner, CGST a Central Excise, Gandhidham 

(hereinafter referred to as "adjudicating authority"). 

SI. 
No.  

Name of Appellant Appeal No. Order-in-Original 
No. a Date 

1.  M/s Gujarat NRE Coke Ltd, 
Village Lunva, 
District Kutch. 

V2/66/GDM/2019 1/JC/2019-20 dated 
29.4.2019 

V2/67/GDM/2019 2/JC/2019-20 dated 
30.4.2019 

2.  M/s Gujarat NRE Coke Ltd 
(Steel Division) 
Village Lunva, 
District Kutch. 

V2/104/GDM/2019 8/JC/2019-20 dated 
24.7.2019 

1.1 Since issue involved in above appeals is common, all appeals are taken up 

together for decision vide this common order. 

2. The brief facts of the case are that the Appellants were engaged in 

manufacturing of Billets, TMT Bars, Ingots etc falling under Chapter 72 of 

Central Excise Tariff Act, 1985 and were registered with Central Excise. During 

the course of Audit, it was found that the Appellants had received certain 

services Like GTA Service, Rent-a-Cab Service, Manpower Recruitment and 

Supply Agency Service etc; that the. Appellants were required to discharge 

service tax on said services on reverse charge mechanism, in terms of 

Notification No. 30/2012-ST dated 20.6.2012; that the Cenvat Credit cannot be 

utilized for payment of service tax in respect of services where the liability to 

pay service tax is on service recipient, in terms of explanation to Rule 3(4) of 

the Cenvat Credit Rules, 2004 (hereinafter referred to as 'CCR,2004'). It was 

observed by the Audit that that the Appellants had discharged the said service 

tax liability from their Cenvat Credit accounts instead of paying in cash and after 

making payment from Cenvat accounts, the Appellants availed credit in their 

Cenvat accounts in the subsequent month. It was alleged by the Audit that non 

payment of Service Tax liability in proper manner amounted to non payment of 

Service Tax. 

2.1 Show Cause Notice No. V.ST/15-2/Audit/SCN-JC-04/18-19 dated 

19.7.2018 was issued for the period from December, 2013 to June,2017 calling 

the Appellant No. 1 to show cause as to why Service Tax of Rs. 91,43,184/-

should not be demanded and recovered from them under Section 73(1) of the 
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AppeaL No: V2/66,67,104/2019 

Finance Act, 1994 (hereinafter referred to as "Act"), along with interest unde-

Section 75 of the Act and why penalty under Sections 76,77, and 78 of the Act 

should not be imposed on them. 

2.2 The above Show Cause Notice was adjudicated by the adjudicating 

authority vide the impugned order mentioned at SI. No. (i) of the table above, 

which confirmed Service Tax demand of Rs. 91,43,184/- under Section 73(1) 

along with interest under Section 75 of the Act and imposed penalty of Rs. 

91,43,184/- under Section 78 of the Act and Rs. 10,000/- under Section 77 of the 

Act. 

2.3 Show Cause Notice No. V.ST/15-3/Audit/SCN-JC-05/18-19 dated 

19.7.2018 was issued for the period from December, 2013 to June,2017 calling 

the Appellant No. 1 to show cause as to why Cenvat credit of Rs. 91,43,184/-

availed and utilized should not be disallowed and recovered from them along 

with interest under Rule 14 of CCR, 2004 and why penalty under Rule 15 ibid 

read with Section 11AC of the Central Excise Act, 1944 should not be imposed on 

them. 

2.4 The above Show Cause Notice was adjudicated by the adjudicating 

authority vide the impugned order mentioned at SI. No. (ii) of the table above, 

which disallowed Cenvat credit amounting to Rs. 91,43,184/- and ordered for its 

recovery, along with interest, under Rule 14 of CCR, 2004 and imposed penalty 

of Rs. 91,43,184/- under Rule 15 ibid read with Section IIAC of the Central 

Excise Act, 1944. 

2.5 Show Cause Notice No. 6/JC/2018-19 dated 4.10.2018 was issued for the 

period from March, 2016 to June,2017 calling the AppelLant No. 2 to show cause 

as to why Service Tax of Rs. 91,11,566/- shouLd not be demanded and recovered 

from them under Section 73(1) of the Act, in-admissible Cenvat credit of Rs. 

91,11,566/- should not be disallowed and recovered from them under Section 

73(1) of the Act read with Rule 14 of CCR,2004, along with interest under Rule 

14 of CCR,2004 read with Section 75 of the Act and why penalty under Sections 

76,77, and RuLe 15 of CCR,2004 should not be imposed on them. 

2.6 The above Show Cause Notice was adjudicated by the adjudicating 

authority vide the impugned order mentioned at St. No. (iii) of the table above, 

which confirmed Service Tax demand of Rs. 91,11,566/- under Section 73(1) of 

the Act, disallowed Cenvat credit of Rs. 91,11,566/- and ordered for its recovery 

under Section 73(1) of the Act read with RuLe 14 of CCR,2004, along with 

interest under Section 75 of the Act read with Rule 14 of CCR,2004 and imposed 
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Appeal. No: V2/66,67,104/2019 

penalty of Rs. 9,11,156/- under Section 76 of the Act, Rs. 91,11,566/- under 

RuLe 15 of CCR2004 and Rs. 10,000/- under Section 77 of the Act. 

3. Aggrieved, the AppeUants have preferred appeals on various grounds, 

inter alia, as below :- 

(1) The impugned order is devoid of merits. Even before insertion of 

explanation in Rule 3(4) of CCR,2004, manufacturers were denied utlisation of 

Cenvat credit for payment of GTA and other services by the Department. 

However, such cases were contested before different High Courts which have 

been decided in favour of the assessee. Relied upon case Laws of Nahar Industrial 

Enterprise Ltd-2012(25)STR 129, Cheran Spinners Ltd- 2014(33) STR 148 and 

Deepak Spinners- 201 3(32) STR 531. Therefore, the above decisions of the 

Hon'ble High Courts are still, applicable and allowed their appeals in the interest 

of justice; 

(ii) Entire exercise is revenue neutral. inasmuch as if they had paid Service 

Tax on GTA in cash, they were eligible to take credit of such payment in Cenvat 

account or could have applied for refund of such credit under Rule 5B if it was 

not possible to utilize the same. It is not a case that by making payment of 

Service Tax from Cenvat a/c, they had gained any extra undue or iUegal 

monetary benefit. Hence, at the most, it can be said to be a procedural Lapse; 

(iii) Since certain provisions amended vide Notification No. 28/2012-CE(NT) 

are not in tune with settled principles of law, they have already challenged the 

vires of said notification before the Hon'ble High Court of Calcultta vide W.P. 

No. '1689(W) of 2015 which is pending decision; 

(iv) Their act of payment of service tax on reverse charge mechanism as 

receiver of service from Cenvat credit account and availment of Cenvat credit of 

the said amount again was very well within the knowledge of the Department by 

way of letter dated 29.1.2014 and filing of statutory returns during the relevant 

period. Demand of Service tax was required to be raised within 18 months from 

the relevant date i.e. date of filing of returns. Hence, Demand raised is time 

barred. 

(v) The findings of the adjudicating authority for justifying the penalty under 

Section 78' that they had suppressed facts with malafide intention to evade 

payment of Service Tax appears to be perverse because their intentions were 

clear therefore they had intimated to the Department. Therefore, penalty is not 

maintainable. It has been held by higher appellate authority that in cases where 

assesse has erred in following the provisions of law under reasonable bona 
fide 
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Appeal No: V2 /66,67,104/2019 

belief, penalty cannot be imposed under Section 78 of the Act as held in thr 

cases of Rishi Shipping-2014(33) SIR 595, S.R. Gupta & Sons- 2012(27) SIR 501, 

Ess Ess Engineering - 201 0(20) SIR 669. 

(vi) The instant matter is of interpretation of Law/provisions and divergent 

views were prevailing, hence no penalty is imposable upon them as held in 

Infosys Ltd-2015(37) STR 862, SRF Ltd- 2014(36) SIR 830. 

4. In hearing, Shri Pradyot K. Chattopadhyay, General Manager(CommerciaL) 

and Shri Amit Agarwat, AGM (Commercial) appeared for hearing on behalf of the 

Appellants and reiterated the submissions of appeal memoranda and submitted 

copy of CESTAT, Ahmedabad's Order dated 4.1.2018 passed in their own case 

and requested to allow their appeals. 

5. I have carefully gone through the facts of the case, the impugned orders, 

the Appeal Memoranda and submissions made by the Appellants. The issue to be 

decided is whether the Appellants correctly discharged service tax liability from 

Cenvat credit account on services availed as recipient of service and whether 

the Appellants were eligible to avail Cenvat credit on such debit made in Cenvat 

credit or not. 

6. On going through the records, I find that the Appellants had availed GTA 

Service, Rent-a-Cab Service, Manpower Recruitment and Supply Agency Service 

etc on which service tax was to be discharged by the service recipient in terms 

of Notification No. 30/2012-SI dated 20.6.2012. I find that the Appellants had 

utilized Cenvat credit for discharge of their service tax liability on said services 

and again availed Cenvat credit thereof in their Cenvat account. The 

adjudicating authority confirmed service tax demand on the said services on the 

ground that the Appellants cannot utilize Cenvat credit for discharge of their 

service tax liability in view of explanation to Rule 3(4) of CCR,2004. 

7. I find that receipt of GIA Service, Rent-a-Cab Service, Manpower 

Recruitment and Supply Agency Service etc by the Appellants and liability to pay 

service tax by the Appellants on reverse charge mechanism in terms of 

Notification No. 30/2012-ST dated 20.6.2012, are not under dispute. I find that 

an explanation was inserted in Rule 3(4) of CCR, 2004 w.e.f. 1.7.2012 vide 

Notification No. 28/2012-CE(NT) dated 20.6.2012, which reads as under: 

"Explanation - CENVAT credit cannot be used for payment of service tax in 

respect of services where the person liable to pay tax is the service recipient." 
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Appeal No: V2166,67,10412019 

7.1 The above explanation makes it dear that the service tax cannot be paid 

by utilizing Cenvat credit account in respect of services where the person Liable 

to pay service tax is the service recipient. Therefore, only alternative Left with 

the Appellants to discharge their service tax liability was to pay such service tax 

in cash only. However, the Appellants debited from Cenvat credit account and 

thereby contravened the provisions of Rule 3(4) supra, and hence, it cannot be 

regarded as correct discharge of service tax liability and it has to be considered 

as if no service tax was paid. Hence, the adjudicating authority is justified in 

confirming service tax demand. I, therefore, uphold confirmation of service tax 

demand in the impugned orders. 

8. I have examined relied upon case Laws of Nahar Industrial Enterprise Ltd-

2012(25)STR 129, Cheran Spinners Ltd- 2014(33) STR 148 and Deepak Spinners-

2013(32) STR 531. I find that in said cases, period involved was prior to 1.7.2012 

i.e. prior to insertion of explanation in Rule 3(4) of CCR, 2004 whereas in the 

present case, the period involved is from December, 2013 to June, 2017. Hence, 

said case laws are not applicable to the facts of the present case. 

9. I have also examined CESTAT, Ahmedabad's Order dated 4.1.2018 relied 

upon by the Appellants. I find that in the said case, the Hon'ble Tribunal 

remanded the matter to the adjudicating authority to examine liability of the 

Appellant therein for payment of service tax on reverse charge basis in terms of 

Notification No. 30/2012-ST dated 20.6.2012. However, in the case on hand, it 

has been recorded in the Show Cause Notices that the Appellant had received 

services like GTA Service, Rent-a-Cab Service, Manpower Recruitment and 

Supply Agency Service etc and the Appellants being limited company, they were 

liable to pay service tax on reverse charge basis in terms of Notification No. 

30/2012-ST dated 20.6.2012. It is pertinent to mention that the Appeflants have 

not disputed about receipt of GTA Service, Rent-a-Cab Service, Manpower 

Recruitment and Supply Agency Service. The Appellants have also not disputed 

their Liability to pay service tax on reverse charge basis in terms of Notification 

No. 30/2012-ST dated 20.6.2012 in contention raised in appeal memoranda nor 

during hearing. Thus, relied upon CESTAT's order is not applicable to the facts of 

the present case. 

10. I find that the Appellants had availed Cenvat credit after debit of service 

tax in their Cenvat Credit account on reverse charge mechanism. The 

Adjudicating authority disalLowed Cenvat credit availed by the Appellant in view 

of the provisions contained in Rule 4(7) and Rule 9(1)(e) of the Cenvat Credit 
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Appeal No: V2/66,67,104/2019 

RuLes, 2004 and held that the Appellants had wrongly availed the amount of 

Cenvat credit so debited towards payment of service tax on reverse charge 

mechanism, find it is pertinent to examine the provisions of Rule 4(7) and Rule 

9(1)(e) of the Cenvat Credit Rules, 2004, which are reproduced as under: 

"RULE 4. Conditions for allowing CENVAT credit: 

(7) The CEAT credit in respect of input service shall be allowed, on or after 
the day on which the invoice, bill or, as the case may be, challan referred to in 
rule 9 is received 

Provided that in respect of input service where whole or part of the service tax is  
liable to be paid by the recipient of service, credit of service tax payable by the  
service recipient shall be allowed after.such service tax is paid  :" 

"RULE 9. Documents and accounts. — (1) The CENVAT credit shall be 
taken by the manufacturer or the provider of output service or input service 
distributor, as the case may be, on the basis of any of the following documents,. 
namely 

(a) 

(e) a challan evidencing payment of service tax, by the service recipient as  
the person liable to pay service tax;" 

(Emphasis supplied) 

10.1 On harmonious reading of both the above provisions, it transpires that the 

Appellants were required to make payment of service tax in cash through challan 

where they were liable to pay service tax as recipient of service and on the basis 

of the said challan evidencing payment of service tax, they could have availed 

Cenvat credit. I am in agreement with the findings of adjudicating authority 

that by utilizing Cenvat credit for discharge for their service tax liability on 

reverse charge mechanism and again availing Cenvat credit of such debit of 

service tax, the Appellants had contravened the provisions of Rule 4(7) and Rule 

9(1 )(e) of the Cenvat Credit Rules, 2004 supra and that the appellants wrongly 

availed Cenvat credit of service tax and the same was required to be recovered 

from them. I, therefore, uphold the impugned order disallowing Cenvat credit 

under Rule 14 of CCR,2004. 

11. The Appellants contended that entire exercise is revenue neutral 

inasmuch as if they had paid service tax in cash on reverse charge mechanism, 

they would have been eligible to avail Cenvat credit in their Cenvat credit 

account. I do not find any merit in the contention of the Appellants. First, they 

had not made payment of service tax in cash but utilized Cenvat credit in 
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contravention of provisions of Rule 3(4) of CCR, 2004 as detailed in para supra. 

Further, when. payment is not made in cash but through debit in Cenvat Credit 

Account, they were not eligible to avail Cenvat credit of such debits as per my 

findings in para supra. Thus, contention of the Appellants is devoid of merit and 

not sustainable. 

12. The Appellants contended that entire demand is barred by limitation 

since their act of payment of service tax on reverse charge mechanism as 

receiver of service from Cenvat credit account and availment of Cenvat credit of 

the said amount again was very well within the knowledge of the Department by 

way of filing of statutory ER-I returns during the relevant period. I find that ER-i 

Returns do not capture details of Cenvat credit availed and utilized by the 

assessee, so the Department is not in a position to know whether the Cenvat 

credit availed by the assessee is rightly availed or not and whether Cenvat credit 

was correctly utiLized by the assessee or not. Thus, merely filing periodical ER-i 

Returns would not mean that it was within the knowledge of the Department 

that the Appellants were utilizing Cenvat credit for discharge of their service tax 

liability on reverse charge mechanism or that they were availing said debits in 

Cenvat credit again in their Cenvat credit account. Even otherwise, merely filing 

of self assessed ER-i Returns will not entitle them to get away with charge of 

suppression of facts when it is on record that wrong availment of Cenvat credit 

was revealed only during audit of the records of the Appellants by the 

Department Had there been no audit of the Appellant's records, the wrong 

utilization and wrong availment of Cenvat credit by the Appellant would have 

gone unnoticed and hence, ingredients for invoking extended period under 

Section 73 of the Act and under Rule 14 of the CCR, 2004 very much existed in 

the present appeals. Accordingly, I hold that the demand is not barred by 

limitation. In this regard, I rely on the order passed by the Hon'b[e CESTAT, 

Chennaj in the case of Six Sigma Soft Solutions (P) Ltd. reported as 2018 (18) 

G.S.T.L. 448 (Tn. - Chennai), wherein it has been held that, 
"6.5 

Ld. Advocate has been at pains to point out that there was no 
malafide intention on the pa of the appellant He has contended [that] they were under the impression that the 

said actities would come within the scope of IT seces, hence not taxable 
For this reason Ld. Advocate has contended that extended period of time would not be invocable 

However, we find that the adjudicating authority has addressed this aspect in para-1O of the 
impugned order, where it has been brought to the fold that appellant had not at all disclosed 
the receipt of income in respect of the activities done by them in respect of sejces provided by them in their ST-3 returns. 

6.6

The facts caine to linht ov when the de.arent condijeted scmtjn of the annual 
re 'ores 'ossibi dunn. audit In such circumsces the d . • 
invokin. the extended 'etiod of 

limj011 of five ears"
in 

(Emphasis 
SUpp//1 
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12.1 Since, suppression of facts has been made by the Appellants, penalt 

under Section 78 of the Act and under Rule 15 of CCR, 2004 is mandatory. The 

Hon'bLe Apex Court in the case of Rajasthan Spinning Q Weaving Mills reported 

as 2009 (238) E.L.T. 3 (S.C.) has held that once ingredients for invoking 

extended period of limitation for demand of duty exist, imposition of penalty 

under Section 1 1AC is mandatory. The ratio of the said judgment applies to the 

facts of the present case. I, therefore, uphold the penalty imposed under 

Section 78 of the Act and under Rule 15 of CCR, 2004. 

13. Regarding penalty imposed under Section 76 of the Act, I find that failure 

to pay service tax would attract the provisions of Section 76 of the Act and it is 

on record that the Appellant did not discharge their Liability to pay service tax as 

recipient of service, as held by me in paras supra. I, therefore, uphold the 

penaLty imposed under Section 76 of the Act. 

14. Regarding penalty imposed under Section 77 of the Act, I find that the 

impugned order has imposed penalty on the ground that the AppelLants had not 

discharged their service tax liability in accordance with the provisions of the Act 

for such contravention, they were held Liable to penalty. I do not find any 

infirmity in the impugned order for imposing penalty under Section 77 of the Act 

and accordingly I uphold the same. 

15. 
In view of above discussion, I uphold the impugned orders and reject the 

appeals. 

16.  

16.
The appeals filed by Appellant are disposed off as above. 

(GOPI NAIH)\)0 
commissioner(APPt 

Atte 
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contravention of provisions of Rule 3(4) of CCR, 2004 as detailed in para supra. 

Further, whenpayrnent is not made in cash but through debit in Cenvat Credit 

Account, they were not eligible to avail Cenvat credit of such debits as per my 

findings in para supra. Thus, contention of the Appellants is devoid of merit and 

not sustainable. 

12. The Appellants contended that entire demand is barred by limitation 

since their act of payment of service tax on reverse charge mechanism as 

receiver of service from Cenvat credit account and availment of Cenvat credit of 

the said amount again was very well within the knowledge of the Department by 

way of filing of statutory ER-i returns during the relevant period. I find that ER-i 

Returns do not capture details of Cenvat credit availed and utilized by the 

assessee, so the Department is not in a position to know whether the Cenvat 

credit availed by the assessee is rightly availed or not and whether Cenvat credit 

was correctly utilized by the assessee or not. Thus, merely filing periodical ER-i 

Returns would not mean that it was within the knowledge of the Department 

that the Appellants were utilizing Cenvat credit for discharge of their service tax 

liability on reverse charge mechanism or that they were avaiLing said debits in 

Cenvat credit again in their Cenvat credit account. Even otherwise, merely filing 

of self assessed ER-i Returns will not entitle them to get away with charge of 

suppression of facts when it is on record that wrong availment of Cenvat credit 

was revealed only during audit of the records of the Appellants by the 

Department. Had there been no audit of the Appellant's records, the wrong 

utilization and wrong availment of Cenvat credit by the Appellant would have 

gone unnoticed and hence, ingredients for invoking extended period under 

Section 73 of the Act and under Rule 14 of the CCR, 2004 very much existed in 

the present appeals. Accordingly, I hold that the demand is not barred by 

limitation. In this regard, I rely on the order passed by the Hon'ble CESTAT, 

Chennai in the case of Six Sigma Soft Solutions (P) Ltd. reported as 2018 (18) 

G.S.T.L. 448 (Tn. - Chennai), wherein it has been held that, 

"6.5 Ld. Advocate has been at pains to point out that there was no malafide intention on 
the part of the appellant. He has contended [that] they were under the impression that the 
said activities would come within the scope of IT services, hence not taxable. For this 
reason, Ld. Advocate has contended that extended period of time would not be invocable. 
However, we find that the adjudicating authority has addressed this aspect in para- 10 of the 
impugned order, where it has been brought to the fold that appellant had not at all disclosed 
the receipt of income in respect of the activities done by them in respect of services 
provided by them in their ST-3 returns. 

6.6 The facts came to light only when the department conducted scrutiny of the annual 
reports, possibly during audit. In such circumstances, the department is fully justified in 
invoking the extended period of limitation of five years." 

(Emphasis suppLied) 
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12.1 Since, suppression of facts has been made by the Appellants, penalt 

under Section 78 of the Act and under Rule 15 of CCR, 2004 is mandatory. The 

Hon'ble Apex Court in the case of Rajasthan Spinning ü Weaving Mills reported 

as 2009 (238) E.L.T. 3 (S.C.) has held that once ingredients for invoking 

extended period of limitation for demand of duty exist, imposition of penalty 

under Section 1 IAC is mandatory. The ratio of the said judgment applies to the 

facts of the present case. I, therefore, uphold the penalty imposed under 

Section 78 of the Act and under Rule 15 of CCR, 2004. 

13. Regarding penalty imposed under Section 76 of the Act, I find that failure 

to pay service tax would attract the provisions of Section 76 of the Act and it is 

on record that the Appellant did not discharge their Liability to pay service tax as 

recipient of service, as held by me in paras supra. I, therefore, uphold the 

penalty imposed under Section 76 of the Act. 

14. Regarding penalty imposed under Section 77 of the Act, I find that the 

impugned order has imposed penalty on the ground that the Appellants had not 

discharged their service tax liability in accordance with the provisions of the Act 

for such contravention, they were held Liable to penalty. I do not find any 

infirmity in the impugned order for imposing penalty under Section 77 of the Act 

and accordingly I uphold the same. 

15. In view of above discussion, I; uphold the impugned orders and reject the 

appeals. 

16. fli'ciI C4 RI *I 1LfleI 51 I1'1c.I(I i()c1 dN' Ii "Itch I 

16. The appeals filed by Appellant are disposed off as above. 

(GOPI NATH)\Q 
Commissioner(Appeals) 

Attested  
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(V.T.SHAH) 
Superintendent(Appeats) 
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