AT (3Tdew) T HIATE, A TE A FOANFT 3G Yo
0/0 THE COMMISSIONER (APPEALS), GST &CENTRAL EXCISE

GRS AU i R ARG e S e ik s
SR I T | neg T Bhavan

CRLERIR s i SR

USAIE / Rajkot — 360 001
Tele Fax No. 0281 -2477952/2441142Email: cexappealsrajkot@gmail.com

Iforees s v.Eadn -

3rder | RIS , AT I H / Rt/

Appeal fEile No. 0.10. No. Date
01/JC/2019-20 29-04-2019

V2/66, 67 & 104/GDM/2019 T CAL1920 20042015

8/JC/2019-20 24-07-2019

@ 3rdYer 3R GEAT(Order-In-Appeal No.):
KCH-EXCUS-000-APP-037-T0-039-2020

Imer 7 R/ Y Y i A/
_ 16.03.2020
Date of Order: 16.03.2020 Date of issue:

it Ay Ty, IgEd (3rdiew), ISTRiE SgRT AR /
0 Passed by Shri. Gopi Nath, Commissioner (Appeals),Rajkot

a IR TG HIFA HTGF/ SUGF/ TETIHh G, Foald 3cU1e Yoo/ Jareht/ace vadara,
TSRIT / SAHAIR / TN | @RI SRIARDT T 77 38w F giae: /
Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST
! GST,
Rajkot / Jamnagar / Gandhidham :
34 Irfterdl & YfAQIEY #7 a1 Ua 9aT /Name & Address of the Appellant & Respondent :-

1. Gujarat NRE Coke Ltd, Village- LunavaTaluka- Bhachau Kutch-370140Gujarat
2. Gujarat NRE Coke Ltd, Village- LunavaTaluka- Bhachau Kutch-370140Gujarat
3. Gujarat NRE Coke Ltd(Steel Division), Survey No. 233 & 234, Village- LunavaTaluka- Bhachau Kutch-
370140Gujarat
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y person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way. ;

A) T e FT 3G Yeeh UF YA e RIRITAEoT & 91 31T, el 3eUTg e SO L1944 6T 4RT 35B
& 3fqda v T R, 1994 $10RT 86 & e RTiafRE wTg o wehe & 1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
of the Finance Act, 1994 an appeal lies to:-

@ AR A @ TrT Tl A W Ao, il Sedieat Yo U9 AR I =rteer 4 R drs,
G &ai1h o 2, 3. &. XA, 7 Rieeh, # 1 e aizw |/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classification and valuation.

(i) Wtﬂiﬁz1(a)ﬁmmﬂﬁ#maﬁﬁaﬁﬁmaﬁ,mm:ﬁwmmmﬁm
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2r4 Floor,
Bhaumali Bhawan, Asarwa Ahmedabad-380016in case of appeals othér than as mentioned in para- 1(a) above

(i) mmmﬁmmﬁmmmmé;mmmaﬁ(m)ﬁmm 2001, & 39 6 & 3igda RuiRag
ﬁ;uaﬁmEA-sﬁmmﬁaé%mmmﬁvIw#m#wwqﬁﬁm,mmaﬁﬁﬁn =TT Y
#ter 3 AT AT AT, T 5 G AT IAH F9,5 ARG YV A7 50 1 FIC b T 50 I I9C  H10F & oY e
1,000/~ ¥, 5,000/~ ¥4 312rar 10,000,/ - ¥ F7 AR T Y A 9 FeleeT Y1 AR Yooh &7 ST, Haa
el aTTRIEoT Y ATET & FERIE AR & A5 & Rl oy Tidforaren e & da cant oy Yaifeer 3 Siwe aan e
ST TRT | HETA FIoe F7 $oraaret, da i1 39 2 o glem AR ofgt we i Jrdielier =ranfoiawor 41 amar fug § | wve
HTERT (¥ 3HER) & foIT 3MMdear-u= & @1y 500/- F9T i TR QYo STAT et gar 1/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as %riescribed under Rule 6 of
Central Excise g\ppeal) Rules, 2001 and shall be accompanied against one which at least should be
accompanied . by  a ee  _of  Rs. 1,000/- s.5000/-, Rs.10,000/-  where | amount _ of
dutydemand/ mtereas_%./ penalty/refund is lﬁutq 5 Lac., 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft In favour of Asst. Kegistrar of branch of any nominated public sector bank of the place
where the bench of any nominated I}l)ubhc sector bank of the place  where the bench of the Tribunal is situated.
Application made for gfant of stay shall be accompanied by a fee of Rs. 500/ -

B) 3oty warnfoT 3 FAE 3rdier, e RToRe, 1994 Hir 4R 86(1) 3 v Yary aware, 1994, & FreT 9(1) &
g U 9O S.T.-5 & AR it & Y i wdehl vd e wrer or 3T & Riway rder 1 7l &1, 30 9 wner # wowet
A (3 @ v vl v gl @) 3iR 3ot @ o @ ot v R & Ay, SRt AaTes 9 HIET [ sareT Y Afer 3 eI I
STARATLTAT 5 W AT I F,5 T FC AT 50 SR FIT b 32T 50 AN $9¢ J 317 & & dwrer: 1,000/~ w99, 5,000/
w9d 3R1aT 10,000/~ 34 1 ARE ST e i 9fy Howwr | iR e 1 9T, Bt ey saraeEor S
T & WETIH ST & o117 § ol ot WIaforaTar 817 & 3 2@ iy W@ 3 S SaRT AT ST WIRT | Hafid g
T AT, 3% Y 39 e A glar Afew STEl Warta ey SRt S e feud ¥ | T 3 (2 3iER) & o
HTAEH-9 & ALY 500/~ TYT 7 AR Yoeh AT AT @1 1/

"The appeal under sub sectign (1) of Section 86 of the Finance Act, 1994, to the i’}ppellate Tribunal
in quadruplicate in Form S.T.5"as prescribed, under Rule 9(1t) of fhie Service Tax Rules, 1994, and Shall be
accompanied by a _copy of the order a%pealed against (ore of which shall be certified C?PQ, and _should be
accompanied b){ a fees of Rs. 1000/- where the amount of service tax & interest demande penalty levied of
Rs. 5 Lakhs or’less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fi Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is
situated. / Application made for grant of stay shall be accompanied by a fe€ of Rs.500 /-

Shdall be filed
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The appeal under sub section (2) and (2A) of the section 86 the Fi
) : e Finance Act 1994 i
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of Commissioner Central Excise or Commissioner, Central Excise (A i
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ormmissioner of Central Excise/ Service Tax to file the appeal before %he Appellate Tribunal. puty
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or an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 194 ich i
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an a pé(gissgaicn’st 3ug gggleg‘hslllsalzlﬂlsig
ggggﬁy \?v gg_’réun;ll :lrtly pa0 ent of 1 d(.)i% o{ the dut()ir ccileréllanded wher? duty or duty and penalty are in dispute, or
g ne is in ute, - i
DA e IOpCrores, spute, provide e amount of pre-deposit payable would be subject to a
Under Central Excise and Service Tax, “Duty Demanded” shall include :
) amount determined under Section 11 D;
1) amount of erroneous Cenvat Credit taken;
({id1) amount &ayable under Rule 6 of the Cenvat Credit Rules
.- provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of ﬁtl)e Iginance (No.2) Act, 2014.
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Revision %?p'iication to Government of India: _
$U RN 1 Geiaornae rfafad awer &, 7 3curg Yo HARAH, 1994 A 4RT 35EE & GUARTE &
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revision application lies to the Under Secret: to the Governm f India, Revisi icati i
inistry of Fpu?ance, Department of lilevernug,crf}th oc?r, Jgevagy %eepeﬁgi(l)dmré, aarligrvxllglr?{l S%%%%c%egvanﬂgl
110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first proviso to sub-
section {1) of Section-35B ibid:
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In case of any loss of goo‘ds, where the loss occurs in transit from a factory to a warehouse or to another factory
or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods_exported to any country or territory outside India of on excisable
material used in the mat%,mfacture of ’th% goodsxwphich are exgorted ttgy any countr?, or territory outside India.

IR 3eTE Aea T ST TohU 1T TR o §TeR, AU AT $ICTeT 1 ATel Terad fehar s g /
In case of Boods ekported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions

f this Act or the Rules made there under such order is passed by the Commissioner (Appeals} on or after, the
?late gppoh?tred under Sec. 109 o?the Finance (No.2) Act, I%998. Y (App )
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g TR-6 $1 wa Gore 1 sl ke / ) ) .

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise
(Appeals) Rules, 2001 within 3 months ffom the date on which the order sought to beegPpealed against is

communicated and shall be accompanied by two_copies each of the OIQ and Ordér-In- It should also be
agcompan%%d by a copy of TR-6 Ch%llan ews(]iencing%ayment of prescribed fee as prescx%? d under Secﬁor§1035—

EE of CEA, 1944, under Major Head of Account.
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Th ision applidation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One
Lag gs‘iéssls%ng Il)?s.alOOO /- where the anI:)ount in\;,olved is more thaén Rupees One Lac. P
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AT ST £71 / In case, if the order covers variousnumbers of order- in Original, fee for each 0.1.0. should be
paid in the aforesaid manner, not withstanding the fact that the one appeal to the Apﬁellant Tribunal or the
?ne % hcla(t)%)o/n Itp the %entral Govt. As the cas€ may be, is filled to avoid scriptoria work 1f excising Rs. 1 lakh
ee of Ks. - for each.

RN T e e Affaas, 1975,&731@333’7—1%a@vﬂz{\ammémsna‘mﬁmﬁwﬁtﬁﬁﬁs.so 9 I
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One copy of application or 0.1.0. as the case may be, and the order of the adjudwahnglautho ty shall bear a
court fee stamp of Rs.6.50 as prescribed under Schedule-T in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

ey 3T WTRSRY FY 3T SR S § FaTad earaes, fega 3R Adeds gt & e, srdendt el e

www,cbec.gov.in & 3@ T B | . i ) . )
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the
appellant may tefer to the Departmental website www.cbec.gov.in.
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Appeal No: V2/66,67,104/2019

:: ORDER IN APPEAL ::

The appeals listed below have been filed by the Appellants against
Orders-in-Original as detailed below (hereinafter referred to as “impugned
orders”) passed by the Jt. Commissioner, CGST & Central Excise, Gandhidham

(hereinafter referred to as “adjudicating authority”).

eal No. Order-in-Original
?\ll(.). Name of Appellant App e o
1. | M/s Gujarat NRE Coke Ltd, | V2/66/GDM/2019 1/JC/2019-20 dated
Village Lunva, 29.4.2019
District Kutch. V2/67/GDM/2019 | 2/JC/2019-20 dated
30.4.2019
2. | M/s Gujarat NRE Coke Ltd | V2/104/GDM/2019 | 8/JC/2019-20 dated
(Steel Division) 24.7.2019
Village Lunva,
District Kutch.

1.1 Since issue involved in above appeals is common, all appeals are taken up

together for decision vide this common order.

2. | The brief facts of the casé are that the Appellants were engaged in
manufacturing of Billets, TMT Bars, Ingots etc falling under Chapter 72 of

Central Excise Tariff Act, 1985 and were registered with Central Excise. During

_the course of Audit, it was found that the Appellants had received certain
~services like GTA Service, Rent-a-Cab Service, Manpower Recruitment and
- Supply Agency Service etc; that the Appellants were required to discharge

service tax on said services on reverse charge mechanism, in terms of

Notification No. 30/2012-ST dated 20.6.'2012; that the Cenvat Credit cannot be

- utilized for payment of service tax in respect of services where the liability to

pay service tax is on service recipient, in terms of explanation to Rule 3(4) of
the Cenvat Credit Rules, 2004 (hereinafter referred to as ‘CCR,2004’). It was
observed by the Audit that that the Appellants had discharged the said service
tax liability from their Cenvat Credit accounts instead of paying in cash and after
making payment from Cenvat accounts, the Appellants availed credit in their
Cenvat accounts in the subsequent month. It was alleged by the Audit that non

payment of Service Tax liability in proper manner amounted to non payment of
Service Tax.

2.1 Show Cause Notice No. V.5T/15-2/Audit/SCN-JC-04/18-19  dated
19.7.2018 was issued for the period from December, 2013 to June,2017 calling
the Appellant No. 1 to show cause as to why Service Tax of Rs. 91,43,184/-

‘should not be demanded and recovered from them under Section 73(1) of the
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Appeal No: V2/66,67,104/2019

Finance Act, 1994 (hereinafter referred to as “Act”), along with interest unde*

Section 75 of the Act and why penalty under Sections 76,77, and 78 of the Act
should not be imposed on them.

2.2 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order mentioned at Sl. No. (i) of the table above,

which confirmed Service Tax demand of Rs. 91,43,184/- under Section 73(1).

along with interest under Section 75 of the Act and imposed penalty of Rs.
91,43,184/- under Section 78 of the Act and Rs. 10,000/- under Section 77 of the
Act. |

2.3 Show Cause Notice No. V.ST/15-3/Audit/SCN-JC-05/18-19 dated
19.7.2018 was issued for the period from December, 2013 to June,2017 calling
the Appellant No. 1 to show cause as to why Cenvat credit of Rs. 91,43,184/ :
availed and utilized should not be disallowed and recovered from them along
with interest under Rule 14 of CCR, 2004 and why penalty under Rule 15 ibid
read with Section 11AC of the Central Excise Act, 1944 should not be imposed on
them. ' '

2.4 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order mentioned at Sl. No. (ii) of the table above,:
which disallowed Cenvat credit amounting to Rs. 91,43,184/- and ordered for its
recovery, along with interest, under Rule 14 of CCR, 2004 and imposed penalty
of Rs. 91,43,184/- under Rule 15 ibid read with Section 11AC of the Central

Excise Act, 1944.

2.5 Show Cause Notice No. 6/JC/2018-19 dated 4.10.2018 was issued for the
period from March, 2016 to June,2017 calling the Appellant No. 2 to show cause
as to why Service Tax of Rs. 91,11,566/- should not be demanded and recovered
from them under Section 73(1) of the Act, in-admissible Cenvat credit of Rs.
91,11,566/- should not be disallowed and recovered from them under Section
73(1) of the Act read with Rule 14 of CCR,2004, along with interest under Rule

14 of CCR,2004 read with Section 75 of the Act and why penalty under Sections

76,77, and Rule 15 of CCR,2004 should not be imposed on them.

2.6 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order mentioned at Sl. No. (iii) of the table above,
which confirmed Service Tax demand of Rs. 91,11,566/- under Section 73(1) of
the Act, disallowed Cenvat credit of Rs. 91,11,566/- and ordered for its recovery
under Section 73(1) of the Act read with Rule 14 of CCR,2004, along with
interest under Section 75 of the Act read with Rule 14 of CCR,2004 and imposed
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Appeal No: V2/66,67,104/2019

penalty of Rs. 9,11,156/- under Section 76 of the Act, Rs. 91,11,566/- under
Rule 15 of CCR,2004 and Rs. 10,000/ - under Section 77 of the Act.

3. Aggrieved, the Appellants have preferred appeals on various grounds,
inter alia, as below :-

(i) The impugned order is devoid of merits. Even before insertion of
explanation in Rule 3(4) of CCR,2004, manufacturers were denied utlisation of
Cenvat credit for payment of GTA and other services by the Department.
However, such cases were contested before different High Courts which have
been decided in favour of the assessee. Relied upon case laws of Nahar Industrial
Enterprise Ltd-2012(25)STR 129, Cheran Spinners Ltd- 2014(33) STR 148 and
Deepak Spinners- 2013(32) STR 531. Therefore, the above decisions of the
Hon’ble High Courts are still applicable and allowed their appeals in the interest

of justice;

(ii) Entire exercise is revenue neutral inasmuch as if they had paid Service
Tax on GTA in cash, they were eligible to take credit of such payment in Cenvat
account or could have applied for refund of such credit under Rule 5B if it was
not possible to utilize the same. It is not a case that by making payment of
Service Tax from Cenvat a/c, they had gained any extra undue or illegal

monetary benefit. Hence, at the most, it can be said to be a procedural lapse;

(i) Since certain provisions amended vide Notification No. 28/2012-CE(NT)
are not in tune with settled principles of law, they have already challenged the
vires of said notification before the Hon’ble High Court of Calcultta vide W.P.
No. 1689(W) of 2015 which is pending decision;

(iv) Their act of payment of service tax on reverse charge mechanism as
receiver of service from Cenvat credit account and availment of Cenvat credit of
the said amount again was very well within the knowledge of the Department by
way of letter dated 29.1.2014 and filing of statutory returns during the relevant
period. Demand of Service tax was required to be raised within 18 months from

the relevant date i.e. date of filing of returns. Hence, Demand raised is time
barred. |

(V) The findings of the adjudicating authority for justifying the penalty under
Sectipn 78 that they had suppressed facts with malafide intention to evade
payment of Service Tax appears to be perverse because their intentions wer
clefar therefore they had intimated to the Department. Therefore penalty i e
mamt;‘inable. It has been held by higher appellate authority that ,l'n ca y is not
assessee has erred in following the provisions of law under reasonable i)eosn:wfdre
1ae
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Appeal No: V2/66,67,104/2019

belief, penalty cannot be imposed under Section 78 of the Act as held in thr
cases of Rishi Shipping-2014(33) STR 595, S.R. Gupta & Sons- 2012(27) STR 501,
Ess Ess Engineering - 2010(20) STR 669.

(vi) The instant matter is of interpretation 6f law/provisions and divergent
views were prevailing, hence no penalty is imposable upon them as held in
Infosys Ltd-2015(37) STR 862, SRF Ltd- 2014(36) STR 830.

4. In hearing, Shri Pradyot K. Chattopadhyay, General Manager(Commercial)
and Shri Amit Agarwal, AGM (Commercial) appeared for hearing on behalf of the
Appellants and reiterated the submissions of appeal memoranda and submitted
copy of CESTAT, Ahmedabad’s Order dated 4.1.2018 passed in their own case

and requested to allow their appeals.

5. | have carefully gone through the facts of the case, the impugned orders,
the Appeal Memoranda and submissions made by the Appellants. The issue to be
decided is whether the Appellants correctly discharged service tax liability from
Cenvat credit account on services availed as recipient of service and whether
the Appellants were eligible to avail Cenvat credit on such debit made in Cenvat
credit or not. | ' | |

6. On going through the records, | find that the Appellants had availed GTA
Service, Rent-a-Cab Service, Manpower Recruitment and Supply Agency Service
etc on which service tax was to be dischafged by the service recipient in terms
of Notification No. 30/2012-ST dated 20.6.2012. | find that the Appellants had
utilized Cenvat credit for discharge of their service tax liability on said services
and again availed Cenvat credit thereof in their Cenvat account. The
adjudicating authority confirmed service tax demand on the said services on the
ground that the Appellants cannot utilize Cenvat credit for discharge of their
service tax liability in view of explanation to Rule 3(4) of CCR,2004.

7. | find that receipt of GTA Service, Rent-a-Cab Service, Manpower
Recruitment and Supply Agency Service etc by the Appellants and liability to pay
service tax by the Appellants on reverse charge mechanism in terms of
Notification No. 30/2012-ST dated 20.6.2012, are not under dispute. | find that
an explanation was inserted in Rule 3(4) of CCR, 2004 w.e.f. 1.7.2012 vide
Notification No. 28/2012-CE(NT) dated 20.6.2012, which reads as under:
“Explanation - CENVAT credit cannot be used for payment of service tax in

respect of services where the person liable to pay tax is the service recipient.”

)
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Appeal No: V2/66,67,104/2019

71  The above explanation makes it clear that the service tax cannot be paid

by utilizing Cenvat credit account in respect of services where the person liable

to pay service tax is the service recipient. Therefore, only alternative left with

the Appellants to discharge their service tax liability was to pay such service tax
in cash only. However, the Appellants debited from Cenvat credit account and
thereby contravened the provisions of Rule 3(4) supra, and hence, it cannot be
regarded as correct discharge of service tax liability and it has to be considered
as if no service tax was paid. Hence, the adjudicating authority is justified in
confirming service tax demand. |, therefore, uphold confirmation of service tax

demand in the impugned orders.

8. | have examined relied upon case laws of Nahar Industrial Enterprise Ltd-
2012(25)STR 129, Cheran Spinners Ltd- 2014(33) STR 148 and Deepak Spinners-
2013(32) STR 531. | find that in said cases, period involved was prior to 1.7.2012
j.e. prior to insertion of explanation in Rule 3(4) of CCR, 2004 whereas in the
present case, the period involved is from December, 2013 to June, 2017. Hencé,

said case laws are not applicable to the facts of the present case.

9. - | have also examined CESTAT, Ahmedabad’s Order dated 4.1.2018 relied
upon by the ‘Appellants. | find that in the said case, the Hon’ble Tribunal
remanded the matter to the adjudicating authority to examine liability of the
Appellant therein for payment of service tax on reverse charge' basis in terms of
Notification No. 30/2012-ST dated 20.6.2012. However, in the case on hand, it
has been recorded in the Show Cause Notices that the Appeliant had received
services like GTA Service, Rent-a-Cab Service, Manpower Recruitment and
Supply Agency Service etc and the Appellants being limited company, they were
liable to pay service tax on reverse charge basis in terms of Notification No.
30/2012-ST dated 20.6.2012. It is pertinent to mention that the Appellants have
not disputed about receipt of GTA Service, Rent-a-Cab Service, Manpower
Recruitment and Supply Agency Service. The Appellants have also not disputed
their liability to pay service tax on reverse charge basis in terms of Notification
No. 30/2012-ST dated 20.6.2012 in contention raised in appeal memoranda nor

during hearing. Thus, relied upon CESTAT’s order is not applicable to the facts of
the present case.

10. I find that the Appellants had availed Cenvat credit after debit of service

tax in their Cenvat Credit account on reverse charge mechanism. The
) Adjudicating authority disallowed Cenvat credit availed by the Appellant in view

of the provisions contained in Rule 4(7) and Rule 9(1)(e) of the Cenvat Credit
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Rules, 2004 and held that the Appellants had wrongly availed the'amount of
Cenvat credit so debited towards payment of service tax on reverse charge
mechanism. | find it is pertinent to examine the provisions of Rule 4(7) and Rule
9(1)(e) of the Cenvat Credit Rules, 2004, which are reproduced as under:

“RULE 4. Conditions for allowing CENVAT credit:

(7) The CENVAT credit in respect of input service shall be allowed, on or after

the day on which the invoice, bill or, as the case may be, challan referred to in
rule 9 is received :

Brovided that i_n respect of i_nput service where whole or part of the service tax is.
liable to be paid by the recipient of service, credit of service tax payable by the

service recipient shall be allowed after such service tax is paid :”

“RULE 9. Documents and accounts. — (1) The CENVAT credit shall be
taken by the manufacturer or the provider of output service or input service

distributor, as the case may be, on the basis of any of the following documents,
namely :- ' '

(@ ...

(e) a challan evidencing payment of service tax, by the service recipient as
the person liable to pay service tax;” o

(Emphasis supplied)
10.1  On harmonious reading of both the above provisions, it transpires that the
Appellants were required to make payment of service tax in cash through challan
where they were liable to pay service tax as recipient of service and on the basis
of the said challan evidencing payment of service tax, they could have availed
Cenvat credit. | am in agreement with the findings of adjudicating authority
that by utilizing Cenvat credit for discharge for their service tax liability on
reverse charge mechanism and again availing Cenvat credit of such debit of
service tax, the Appellants had contravened the provisions of Rule 4(7) and Rule
9(1)(e) of the Cenvat Credit Rules, 2004 supra and that the appellants wrongly
availed Cenvat credit of service tax and the same was required to be recovered

from them. |, therefore, uphold the impugned order disallowing Cenvat credit

under Rule 14 of CCR,2004.

11 The Appellants contended that entire exercise is revenue neutral

inasmuch as if they had paid service tax in cash on reverse charge mechanism,

they would have been eligible to avail Cenvat credit in their Cenvat credit

unt. | do not find any merit in the contention of the Appellants. First, they

d Cenvat credit in
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contravention of provisions of Rule 3(4) of CCR, 2004 as detailed in para supra.
Further, when payment is not made in cash but through debit in Cenvat Credit
Account, they were not eligible to avail Cenvat credit of such debits as per my

findings in para supra. Thus, contention of the Appellants is devoid of merit and

not sustainable.

12. The Appellants contended that entire demand is barred by limitation
since their act of payment of service tax on reverse charge mechanism as
receiver of service from Cenvat credit account and availment of Cenvat credit of
the said amount again was very well within the knowledge of the Department by
way of filing of statutory ER-1 returns during the relevant period. | find that ER-1
Returns do not capture details of Cenvat credit availed and. utilized by the
assessee, so the Department is not in a position to know whether the Cenvat
credit availed by the assessee is rightly availed or not and whether Cenvat credit
was correctly utilized by the assessee or not. Thus, merely filing periodical ER-1
Returns would not mean that it was within the knowledge of the Department
that the. Appellants were utilizing Cenvat credit for discharge of their service tax
liability on reverse charge mechanism or that they were availing said debits in
Cenvat credit again in their Cenvat credit account. Even otherwise, merely filing
of self assessed ER-1 Returns will not entitle them to get away with charge of

suppression of facts when it is on record that wrong availment of Cenvat credit

was revealed only during audit of the records of the Appellants by the

Department. Had there been no audit of the Appellant’s records, the wrong

by the Appellant would have
ingredients for invoking extended period under
er Rule 14 of the CCR, 2004 very much existed in
ngly, | hold that the demand is not barred by
| rely on the order passed by the Hon’ble CESTAT,

Sigma Soft Solutions (P) Ltd. reported as 2018 (18)
» wherein it has been held that,

utilization and wrong availment of Cenvat credit
gone unnoticed and hence,

Section 73 of the Act and und
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12.1 Since, suppression of facts has been made by the Appellants, penalt
under Section 78 of the Act and under Rule 15 of CCR, 2004 is mandatory. The
Hon’ble Apex Court in the case of Rajasthan Spinning & Weaving Mills reported
as 2009 (238) E.L.T. 3 (5.C.) has held that once ingredients for invoking
extended period of limitation for demand of duty exist, imposition of penalty
under Section 11AC is mandatory. The ratio of the said judgment applies to the

facts of the present case. |, therefore, uphold the penalty imposed under
Section 78 of the Act and under Rule 15 of CCR, 2004.

13.  Regarding penalty imposed under Section 76 of the Act, | find that failure
to pay service tax would attract the provisions of Section 76 of the Act and it is

on record that the Appellant did not discharge their liability to pay service tax as

recipient of service, as held by me in paras supra. |, therefore, uphold the
penalty imposed under Section 76 of the Act.

14.  Regarding penalty imposed under Section 77 of the Act, | find that the 9
impugned order has imposed penalty on the ground that the Appellants had not
discharged their service tax liability in accordance with the provisions of the Act
for such contravention, they were held liable to penalty. | do not find any

: : ;
infirmity in the impugned order for imposing penalty under Section 77 of the Ac

and accordingly | uphold the same.

i ject the
15 In view of above discussion, | uphold the impugned orders and rej

| appeals.
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contravention of provisions of Rule 3(4) of CCR, 2004 as detailed in para supra.

Further, when payment is not made in cash but through debit in Cenvat Credit

Account, they were not eligible to avail Cenvat credit of such debits as per my
findings in para supra. Thus, contention of the Appellants is devoid of merit and
not sustainable.

12. The Appellants contended that entire demand is barred by limitation
since their act of payment of service tax on reverse charge mechanism as
receiver of service from Cenvat credit account and availment of Cenvat credit of
the said amount again was very well within the knowledge of the Department by
way of filing of statutory ER-1 returns during the relevant period. | find that ER-1
Returns do not capture details of Cenvat credit availed and utilized by the
assessee, so the Department is not in a position to know whether the Cenvat
credit availed by the assessee is rightly availed or not and whether Cenvat credit
was correctly utilized by the assessee or not. Thus, merely filing periodical ER-1
Returns would not mean that it was within the knowledge of the Department
that the Appellants were utilizing Cenvat credit for discharge of their service tax
liability on reverse charge mechanism or that they were availing said debits in
Cenvat credit again in their Cenvat credit account. Even otherwise, merely filing
of self assessed ER-1 Returns will not entitle them to get away with charge of
suppression of facts when it is on record that wrong availment of Cenvat credit
was revealed only during audit of the records of the Appellants by the
Department. Had there been no audit of the Appellant’s records, the wrong
utilization and Wrong availment of Cenvat credit by the Appellant would have
éone ‘unnoticed and hence, ingredients for invoking extended pén'od under
Section 73 of the Act and under Rule 14 of the CCR, 2004 very much existed in
the present appeals. Accordingly, | hold that the demand is not barred by
limitation. In this regard, | rely on the order passed by the Hon’ble CESTAT,
Chennai in the case of Six Sigma Soft Solutions (P) Ltd. reported as 2018 (18)
G.S.T.L. 448 (Tri. - Chennai), wherein it has been held that,

“6.5 Ld. Advocate has been at pains to point out that there was no mala fide intention on
the part of the appellant. He has contended [that] they were under the impression that the
" said activities would come within the scope of IT services, hence not taxable. For this
reason, Ld. Advocate has contended that extended period of time would not be invocable.
However, we find that the adjudicating authority has addressed this aspect in para-10 of the
impugned order, where it has been brought to the fold that appellant had not at all disclosed
the receipt of income in respect of the activities done by them in respect of services
provided by them in their ST-3 returns.

6.6 The facts came to lisht only when the department conducted scrutiny of the annual
‘reports, possibly during audit. In such circumstances, the department is fully justified in
invoking the extended period of limitation of five years.”

(Emphasis supplied)
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12.1 Since, suppression of facts has been made by the Appellants, penalt
under Section 78 of the Act and under Rule 15 of CCR, 2004 is mandatory. The
Hon’ble Apex Court in the case of Rajasthan Spinning & Weaving Mills reported
as 2009 (238) E.L.T. 3 (5.C.) has held that once ingredients for invoking
extended period of limitation for demand of duty exist, imposition of penalty
under Section 11AC is mandatory. The ratio of the said judgment applies to the
facts of the present case. [, therefore, uphold the penalty imposed under
Section 78 of the Act and under Rule 15 of CCR, 2004.

13.  Regarding penalty imposed under Section 76 of the Act, | find that failure
to pay service tax would attract the provisions of Section 76 of the Act and it is
on record that the Appellant did not discharge their liability to pay service tax as
recipient of service, as held by me in paras supra. |, therefore, uphold the

penalty imposed under Section 76 of the Act.

14.  Regarding penalty imposed under Section 77 of the Act, | find that the
impugned order has imposed penalty on the ground that the Appellants had not
discharged their service tax liability in accordance with the provisions of the Act
for such contravention, they were held liable to penalty. | do not find any
infirmity in the impugned order for imposing penalty under Section 77 of the Act

and accordingly | uphold the same.

15.  In view of above discussion, I.uphold the impugned orders and reject the

appeals.

16.  dicihdl SaRT got Y IE HS HT HIERT IRFT aF ¥ fwar Fmar & |
16. The appeals filed by Appellant are disposed off as above.
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